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STATE OF MONT~.NA 

BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNF~.IR L~.BOR 

(AMENDED) : 
PRACTICE CHARGE NO. 67-89 

MONTANA FEDERATION OF TEACHERS 
AFT, AFL-CIO, 

1 
) 
) 
) 
) 
) 
) 

Complainant, 

'IS. FINAL ORDER 

FLATHEAD VALLEY COMMUNITY COLLEGE, ) 
) 

Respondent. ) 

* * * * * * * * * * * * * * * * * * * * 

The Findings of Fact; Conclusions o f Law; and Rec ommended 

order were issued by Stan Gerke on February 15, 1991. 

Exc eptions to the Hearing Examiner's Findings of Fact ; 

Conclusions of Law; and Recommended Order were filed by Dan Evans 

on behalf of the complainant on March 8, 1991. 

The Board reviewed the record and information submitted and 

considering the o ral arguments, the Board o rders as follows: 

1. IT IS ORDERED that the Exceptions to the Findings of 

Fact; Conclusions o f Law; and Recommended Order are hereby 

denied. 

2. IT IS ORDERED that this Bo ard therefore adopt the 

Findings of Fact; Conclusi ·:ms of Law; and Recommended Order of 

the Hearing Examiner Stan Gerke as the Firu.J. Order of this Board. 
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NOTICE: You are entitled to Judicial Review of this order. 
Judicial Review may be obtained by fi l ing a petition for Judicial 
Review with the District Court no later than thirty (30) days 
from service of this Order. J udicial REview is pursuant to the 
previsions of Section 2-4-701, et seq., MCA. 

* * * * * * * * * * * * * 
CERTIFICATE OF MP.ILING 

• 
I, 

~t cop o f this document 
~ day of May, 1991. 

Dan Evans 
Field Representative 
American Federation o f Teachers, 

AFT, .'\.FL-CIO 
P.O. Box 1246 
Helena, MT 596 24 

Jonathan B. Smith 
Chief Deputy county Attorney 
Flathead County 
P.O. Box 1516 
Kalispell, MT 59903-1516 

do certify that a true and 
mailed to the following the 



STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

2 

3 IN THE MATTER OF UNFA IR LABOR PRACT ICE CHARGE NO. 67 - 89 (AMENDED) 

4 

5 

6 
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10 

11 

MONTANA FEDERATI ON OF 
TEACHERS , AFT , AFL-CIO, 

Complaina nt, 

v s . 

FLATHEAD VALLEY COMMUNITY 
COLLEGE, 

De fendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FIN DINGS OF FACT; 
CONCLUS IONS OF LAW; 

AND 
RECOMMENDED ORDER 

* * * * * * * * * * 
On December 18, 1989 the Complaina nt, Montana Federation of 

12 Teac hers, AFT, AFL- CIO (hereafter the "Federation") filed a n Unfair 

13 Labor Practice Ch a rge wi th th is Board a lleging that the Defenda nt , 

14 Flathead Valley Communi ty college (her e after the " College ") 

15 violat ed Section 39 -31-401(1) and ( 3) MCA . More s pecif i cally , the 

16 Federatio n al leged the Colle ge had altered individual t eachers I 

17 con t racts and c hanged class schedul ing i n certain aca dem ic quart ·ers 

18 f or two i nd ividua l s because o f t heir union activity. In An swer 

19 f i l e d with th is Board o n J a nuary 18, 1990, the Co llege d eni ed a ny 

20 vio lat ions of the c ited statutes. 

21 This Board co nducted a n investigatio n in this matter a nd 

22 i ssued an Investigation Report and Determina tion o n Ma rch 2 7 , 1990 . 

23 Th e Report fo und probabl e meri t regarding t he Federat i on ' s 

24 allegations a nd referred the matter to an evident iary heari ng. 

25 An i ni tia l p re-heari ng c onference i n this matter was conduc ted 

26 on Ju n e 11, 1 990, before stan Gerke, Hea ring Exam iner. During the 

27 conferenc e certain matters were d iscus sed which prompted t h e 

28 Federation to r equest additional time for di scovery . ~'he pre-

29 hear ing confer enc e was cont i nued. 

30 On August 22/ 1990 , the Fe deration fil ed a n Amended Un fai r 

31 Labo r Pract ice Cha rge. The amended change narrowed t he issue s a s 

32 f irs t a lleged in the in i tial c harges. 
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Subsequent to reconvening the pre-hearing conference, a formal 

2 hear ing was conducted on October 17, 19 90, in Kalispell, Montana. 

3 The formal hear ing was conducted under authority of sect i o n 39-31-

4 406 MCA and i n a ccordance with the Administration Procedure Act, 

5 Title 2, Chapter 4, MCA. 

6 ISSUE 

7 The issue in this matter is to determine whether the Co llege 

8 has violated Sect ion 39-31-401(1) MCA. More specifically, were the 

9 changes in course offerings for the Summer 1989, Fall 1989, and 

10 Winter 19 90 academic quarters motivated by the un ion activity o f 

II Frank Talley a nd Robert C. waltmire? 

12 

13 1. 

FINDINGS OF FACT 

Frank Ta lley and Rober t c~ Waltmire are part- time 

14 instructors at Flathead Valley Community College. 

15 

16 f or 

2. The full-time instructors are, and have been, represented 

collective bargaining purposes by the Montana Educati on 

17 Association, NEA. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

3. On Februa ry 15, 1989 Mr. Talley was informed that c lasses 

h e was to t each (Religious Stud ies and Philosophy) were not t o be 

included on the Spring Quarter 1989 schedule for budgetary reasons . 

4. Mr. Talley initiated forma l act ion on February 28, 1989 

th rough independent legal counsel to have the particular classes 

reinstated on the Spring Quarter 1989 schedule by asserting a l ega l 

righ t to continue teaching at Flathead Valley Community Col l ege . 

As a r esult of Mr. Talley's fo rmal asse r tions of his cla im of right 

t o be hired and in consideration of certain legal ramifications 

that may transp ire, legal counsel for the Col lege advised t hat Mr. 

Talley not be h ired for Spr i ng Quarter 1989 and that he be hire d 

only infreque ntly o r sparingly thereafter. The College fo llowed 

legal counse l 's advice. 

5. Religious studies a nd Philosophy courses (formally taught 

by 11r. Talley) were deleted from the 1989-90 cata log. More 
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s pecifically the descriptio ns of the Religious Studies and 

Ph ilosophy courses were de leted fr om the catalog and were replaced 

with a statement that i ndicated n e w ph ilosophy courses will be 

o ffered during the 1989-9 0 college year. Th e College 

Administration h ad begun cons ideratio n of replacing the Re ligious 

Studies and Philosophy courses with a series t o be d e n ominated as 

lIValue Stud ies". Howe ver, this proposa l wa s not suffi c iently 

developed by the deadline for publica tion of the 1989 -90 cata log. 

Therefore, a notation was placed in the catalog r e flecting the fac t 

that a lternative courses would be offered. The 1989 - 9 0 catalog did 

c ontain a course enti tled IIChurch a nd state in the united sta tes" 

that Mr . Talley had taught. 

6. The proposal for Value Studies course s was still not 

developed before the deadline for pub lication o f the 1990-9 1 school 

c atalog . Therefore, the Religious Studies and Ph ilosophy courses 

fo rmally taught by Mr. Ta lley were onc e again inc luded. Of special 

mentio n is the f ac t that the College had planned to c h a nge fro m a 

quarter academic system to a semester sys tem in the 1991-92 school 

year. This c hange wou ld require an entire rewrite of the school 

c ata log . In an attempt to save staff time and mo ney , the 1990-9 1 

catalog was a reprint of the 1989-90 ca t alog (except the cover) 

with any changes of course o ffer i ngs contained on inserted blue 

co l ored pages. 

7 . On or about October, 1989 Mr. Talley f iled a laws uit in 

Distr ict Cour t against the Col lege assert ing his legal right to be 

rehired. During pendenc y of the lawsuit, the Coll ege did not 

27 e mpl oy Mr. Talley in any capac ity and planned not t o rehi re Mr. 

28 Talley for the 1990 Winter Quarter unless the Court directed to d o 

29 otherwise. Ult imately , the District Court rul ed that Mr. Talley 

30 did not have a vested right to continue teaching at the Co llege 

31 and, therefore, the Court did not order the College to re-employ 

32 Mr. Ta lley. 
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8 . Pursuant to usual procedures, Mr. Robert C. Waltmire 

submitted a written proposal in early spring 1989 to teach 

Economics 211 during Summer Quarter 1989 beginning June 19, 1989. 

On May 1, 1989, Mr. Waltrnire's proposed course was deleted from the 

Summe r Quarter 198 9 schedule by appropriate of fic ial s of the 

College. Reasons for Mr. Waltmire not teaching Economics 211 

during Summer Quarter 198 9 included budgetary considerations ; the 

decision to ut ilize full-time teachers rather than part-time 

9 teachers whenever possible; and , the reques t of Mr. Dick Uhde, a 

10 full-time faculty who usually teache s Economics, to teach as much 

" 
12 

13 

14 

15 

16 

as possible during the 1989-90 academic year. 

9 . Mr. Wal tmire was informed of the decision and 

justification to delete his proposed Economics course on May 2 , 

1989. 

10. On or about August 2 , 1989, Mr. waltmire and the College 

entered into an individual teaching a ssignment contract 

17 (originating from a course teaching proposal s ubm itted by Mr. 

18 Waltmire) providing that Mr . Waltmire would teach the course 

19 entitle d I1History of Rai lroads of the Northwest" during Fall 

20 Quarter 1989 . Because an insuff icient number of studen ts 

21 registered for this particular class, it was cancelled p ursuant to 

22 established policy requi rements . 

23 11. sometime in early 1989, p o ssibly as early as January, Mr. 

24 'l'alley gave cons ideration to the notion of organiz ing a part-time 

25 faculty union. Sometime af ter February 15, 198 9 (the date Mr. 

26 Talley was informed h e would not be teaching Spri ng Quarter 1989) 

27 Mr. Tal ley contacted the Mon tana Education Associat ion conc e rning 

28 the procedures of organiz ing. sometime after hi s contact with the 

29 MEA, Mr. Talley contacted the Montana Federation of Teachers, AFT, 

30 AFL-CIO (the Federation). 

31 12. Sometime during Spring 1989 Mr. Talley, Mr. Waltmire, and 

32 Mr. Bob Zarobsky, a tenured fu ll-time teacher, began an 
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organi zational ef for t with t he assistance o f the Federa t ion to 

2 develop a part-time teachers union . Mr . Zarobsky has continued h i s 

3 e mp l oyme nt with the college with no i nter r uptio ns . 

4 1 3 . On April 27, 19 89 a meeting was conduct ed wi t h those 

5 i ntere s t e d in organi z i ng a part -time teachers un ion a ttend ing . 

6 Th is me e t ing wa s the in i tial involvement for Mr . Wa ltmire. 

7 14. A Petit ion for New unit Determi nation a nd Elec t ion was 

8 f iled with the Board of Personne l Appeals o n Ma y 24 , 1989 

9 concern i ng t he part-t i me t eachers. The Petitio n wa s no t f iled 0 11 

10 the College u ntil J une 1, 1989. 

" 1 5. Th e June 1, 1 9 8 9 ed i tion of the c a mpus newspaper, the 

12 "Mercury " contained a n artic l e o utlining Mr . Ta l ley I s unio n 

13 organiz ing activities. The a rticle was written by Adam Ta lley, a 

14 stude nt a t t h e Coll ege a nd son of Mr . Ta lley . 

15 1 6. On June 6, 1989 , a Pres i de nt' s cabin e t meet ing was 

16 c o nducted . The Cabinet i s compri sed o f a dmi n istrat ion p e rsonne l o f 

17 t he College . S ince the Col l e ge had be e n recently s erved wi t h the 

18 

19 

20 

Pet i t i on f or New uni t Determinat i o n a nd Elect ion concern i ng t h e 

part-t ime t eachers , the mat t e r was included on t he agend a f or t he 

Pres ident I S Cabine t meeting. During the meeti ng, t h e art icle 

21 conta ined i n t he c ampus newspaper conc ern i ng Mr. Ta ll ey ' s u n i o n 

22 o rgani zat iona l a ct ivities wa s me nt ioned a nd College President 

23 Howard L. Fryett requested a copy o f t he article be placed in Mr . 

24 Tall ey ' s personnel fi le . 

25 DISCUS SION 

26 Basica lly , t he Fe derat i on has a ll eged the Co l lege has 

27 r eta lia t e d aga ins t Mr. Ta lley and Mr . Waltnli re f or t heir union 

28 organi zing act ivity by cancell i ng th e ir respectiv e c la sses t he y 

29 genera lly t each a nd /or r e fusing to r e-emp l oy them . 

30 Th e College has ra i sed the a ffirmat i v e defe nse of bar by 

31 s tatute o f l i mitat ions. Section 39- 31-404 MCA requ ires an un fai r 

32 l abor pr actice c harg e be fi led wi t hin s ix months o f i ts occurrence . 

- 5-



The c harge in this matter was initially filed on December 18, 1989 . 

2 The College argues the unfair labor charge, as filed, al lege Mr. 

3 Talley was informed of his non-employment on February 15, 1989 a nd 

4 Mr. ~qaltmire was informed of cancelled classes on May 2, 1989 and 

5 both dates occurred outside the six months per iod prior to the 

6 filing date of December 18, 1989. The question here is whether the 

7 statutory time began to run when the Federation first learned of 

8 th e College' s intent of not re-hiring Ta lley and canc elling 

9 Waltmire's c lasses. The Montana Supreme Court has approved the 

10 practic e of the Board of Personne l Appeals in using fe deral c ourt 

11 and National Labor Relations Board (NLRB ) precedence as guidelines 

12 interpreting the Mo ntana Collective Bargaining for Public Employees 

13 Act as the State Act is so similar to the Federal Labor Management 

14 Relations Act, state ex reI Board of Personnel Appeals v. District 

15 Court, 183 Mont. 223 (1979) , 598 P.2d 1117, 10 3 LRRM 2297; 

16 Teamsters Loca l No. 4 5 v. state ex reI Board of Personnel Appeals, 

17 195 Mont. 272 (1981) 635 P.2d 1310, 1 10 LRRM 2012 ; City of Great 

18 Falls v. Young (IIIl , 686 P.2d 185 (19 84) 199 LRRM 2682. Relat i ng 

19 to this instant matter the Ninth Circ uit of Appeals addressed a n 

20 identical question and held: "[N)otice of the intention to commit 

21 an unfair labor practice does not trigger section 10(b) [of the 

22 NLRA ] ." See National Labor Relations Board v. I nternationa l 

23 Brotherhood of Electrical Workers . Loc al Union 112. AFL-C~O , 827 

24 F.2d 530 (9th cir. 1987) , 1 26 LRRM 2293. There the court agreed 

25 with the board that the limitation per iod began to run, not when 

26 worker s received reduct ion in force cards , but rather I whe n the 

27 layoffs actually began to take effect. In this instant matter the 

28 Federa t ion admits othe r mitigating circumstances, unrelated to 

29 unio n activity, may have prompted the College not to hire Mr . 

30 Talley fo r the Spring and Summer academ ic quarters of 1989 and the 

31 un fa ir labor c harge sh ould be in terpreted to reflect actions taken 

32 during the Fall Quarter of 1989 - within the statutory period. 
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Although Mr. waltmire was informed of the cancelled classes on May 

2 2, 1989 the particular class was n ot scheduled to begin until June 

3 19, 1989, just one day inside the six months statutory period. The 

4 Federation I 5 arguments support ing a timely filing of the unfai r 

5 labor charges are somewha t weak and wi ll be shown to be 

6 contradictory to arguments supporting merits of the charges. 

7 However, since the dates of "intent" do not trigger the statutory 

8 time period, I will rule the unfair labor practice charges were 

9 timely fi led. 

10 Notwithstanding the above discussion of the timel i ness of the 

II charges, the key elements in address ing the merits of this matter 

12 are the dates Mr. Talley and Mr. Waltmire were informed either they 

13 would not be re-hired or that certain classes would not be 

14 scheduled . Mr. Talley was informed on February 15, 1989, that he 

15 

16 

17 

18 

19 

20 

wou ld not be re - hired and on May 2, 1989 Mr. Waltmire was informed 

certain c lasses would not be scheduled. Both events occurred 

clear ly before the date the Petition for New unit and Determination 

was filed with this Board (May 24, 1989) and, of course, before the 

date the College was served with the Petition (June 1, 1989). 

Although test imony was given that Mr. Waltmire a nd especially Mr. 

21 Talley were engaged in union act ivity prior to June 1 r 1989 r no 

22 evidence was presented t o indicate any official of the College had 

23 any knowledge of Mr. Ta lley and Mr. Waltmire's organizing efforts 

24 prior to June 1, 1989. The initial decision not to re - hire Mr. 

25 Talle y i n February 1989 was based upon his fo rmal assertion of a 

26 legal right to teach . continuing refusal to re - hire Mr. Tal ley was 

27 in response to his on-go ing right to teach allegations and eventua l 

28 suit filed in District Court. Cancellation and/or reassign ment of 

29 classes that Mr. Waltmire had taught were based upon the previous 

30 dec ision to utilize full-time teachers whenever possible i the 

31 request of a fu l l-time instructor for more teaching assignments; 

32 or, the lack of student enrollment warranting cancellation of the 
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clas s. I find no probative evidence which indicates the co lleg e 

2 r eta liated against either Mr. Talley or Mr. Waltmire f or their 

3 unio n a c tivity. It should a lso be no t e d that Mr. Bob Zarobsky, a 

4 t enured full-time teacher who assisted in the union orga nizing 

5 efforts, made no claim o r fil ed any charge a lleging retali a ti on. 

6 CONCLUSION S OF LAW 

7 1. Th e Boar d of Perso nnel Appea ls h as juri sdict ion in this 

8 matter pursua nt to Section 39 -3 1 -405 e t seq., MCA, 

9 2 , The Defendant, Fla thead Valley Community Co llege , did no t 

10 v iola t e s ection 39 -31- 401( 1) MCA, 

II RECOMMENDED ORDER 

12 

13 

14 

15 

16 

17 

18 

19 

1. I t is order e d that Unfair Labor Prac tice Charge No . 6 7 - 89 

be dismis~. 

DATED this~ day 

(Amended) 

of February , 1991. 

By : 

BOARD OF PERSONNEL APPEALS 

STAN GERKE 
Hearing Exami ner 

SPECIAL NOTICE 

In a ccordanc e with Board's Rul e ARM 2 4.2 5 .107(2) , the above 
20 RECOMMENDED ORDER s hall become the FINAL ORDER of thi s Board unless 

wri tten e xceptions ar e f iled within 20 days after service o f these 
21 FIND ING S OF FACT, CONCLUS I ONS OF LAW, AND RECOMMENDED ORDER upo n 

the Parties. 
22 

* * * * * * * * * * * * * * * * 
23 CERTIFICATE OF MAILING 

24 The undersigned hereby c ertifies t hat t rue and cor r ect copies 
of the foregoi ng documents were , this day served upon the fol l owing 

25 parties o r suc h pa r ties ' attorneys of record by depos iting t he same 
in the U.S. Mail, postage p r epaid, and addressed as f o ll ows : 

26 

27 

28 

29 

30 

31 

32 

Dan Evans 
Field Represen tat ive 
Amer ican Federation of Teac hers, 

AFT , AF'L-CIO 
P. O. Box 124 6 
Helena , MT 59 624 

Jona than B. smith 
Chief Deputy County Attorney 
Flathead County 
P.O, Box 15 16 
Kal ispell, M'1' 5 990 3 -151 6 

DATED this /5 d. day o f February , 1991, 

~,' 7Jl0~ 
SD279.6 
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