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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 2-85:

HAROLD "SLIM" CAMPBELL,
Columbus, Montana,

Complainant,
FINAL ORDER

-5 -

COUNTY OF STILLWATER,
Columbus, Montana,

B

Defendant.
 k % % &k % *k Kk % k k Kk Kk Kk k k *k * & & X &k * * & * X
No exceptions having been filed, pursuant to ARM 24.26.215 to the Findings
of Fact, Conclusions of Law and Recommended Order issued on October 9, 1985 by
Hearing Examiner Linda Skaar;
THEREFORE, this Board adopts that Recommended Order in this matter as its
FINAL ORDER.
DATED this _ji?? day of December, 1985.
BOARD OF PERSONNEL APPEALS
i’
By f";"‘fz’éi‘r/\f’jf'\;/\ ‘1,

Alan L. Joscelyn
Chairman

* k k k k k * & k k k kX k k * k k k k Kk kK % %k % k * *k k& X * *k * &

CERTIFICATE OF MAILING

I, , do certify that a true and correct

copy of this documient was mailed to the following on the ééaihay of December, 1985:

C. Ed Laws

County Attorney
Stillwater County
21 North 4th Street
Columbus, MT 59019

Jerry Nye

Attorney at Law

Suite 329 - lst Federal Savings Building
2929 3rd Avenue North

Billings, MT 59101
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STATE OF MONTANA
BEFCREE THE BOARD OF PERSONNFL 2PPERLE
IN¥ THE MATTER OF UNFAIR LABOR PRACTICE CEARCF #2-85

HAROLD "“SLIM" CAMPRBELL
Columbus, Montana

FINDINGS OF FACT
CONCLUSIONE OF LAW
KECOMMENDED CRCER

Complainant,

COUNTY CF STIIIVATED
Columhus, Montana

Mt T Nt e AL e Nt Vo S Nt e

Defendant.
X &k % Kk F % % & £+

On January 14, 1285, Harold "Slim" Camrpbell Ffiled
charges against Stillwater Ccuntv. An Employee of the Rcad
Department, Mr. Cempbell zlleged that he was laid-off from
his employment because he circulated information about
rollective bargaining among the crew in the Road Department,
ané bv sc decing, Stillwater County violated Sections
20-21-401 {1)-(4) MCA. '

2 hearing was held in Columbus, Montana on May 21,
1985, under the authority of Title 22, Chapter 31 and in
accordance with the Administrative Procedures Act, Title 2,
Chapter 4, MCA. Mr. Campbell was represented by Jerrcld I.
Nye of Nye and Meyer, Billings, Montana and Stillwater
County was represented bv County Attorney C. Ed Laws.

After careful review cof testimony and evidence pre-
sented at the heering, I make the following findings of
fact:

FINDTNGE CF FACT

1; Hareld FE. "21lim" Campbell went to work for the
Stillwater County Rcad Department on July 1, 1982, Ie is 2
good employee and the bLest welder in the department. Mr,
Campbell has dene meny things in his tenure with the depart-
mernt including operating ecuipmen%, repaiving machinery and
welding. Immediately prior tec keing lai&—off in January,
1985, bhe was wvorking in the shop welding and doing repair

work.,
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2 Stillwater County enmnplcoyees have been covered Ly
the same health insurance policy for several years. Rozd
and Bridge Department emplovees have not been alcone in their
disgatisfaction with the insurence coverage, This dissatis-
faction came to a head after a meeting with the insurance
corpany representative the latter halfd of 1984, At +this
meeting the insurance representative informed the crew that
in créer for & ¢laim feor hospitalization insurance +¢ hs
paid, the claimant would have to neotify +the insurance
cerperny pricor to his admission to the hospital,

3. In responsge to the corncern with the insurance,
8lim Campbell's wife phoned the Board of PerscnnellAppeals.
Subsequently, the Campbell's received a copy of the Public
EFmployees Collective Rargaining Act and a copy of the Board
rules. During the first part of December, 1584, Mr,
Campbell started circulating these documents among the rced
crevi., There was no attempt to keep secret the existence of
thece "papers". The documents were kept in a brown envelope
and lay on the lunch table during the dav. Discussicns of
their rights and the pros and cons cf crganizing tock place
during coffee breaks. Unions were not a new subject among
the men. Conversations ahout unions had cccurred sporad-
ically over the vears. Meny of the men were frightened of
organizing because an attempt tc organize several years
previously had resulted in retaliation against the croup
leader. It appears that those favoring croganization wanted
en independent local organizatlion and were against affili-
ating with an establishked union.

While Ceounty Read Boss Duane Christiansen did nct lcok
in the brown envelcpe, he was aware of its existence and
aware of the +talk of organizing 'among. the men, During
December several of the mern szought him out to discuss the
situaticen, Three men of varying views on unions and organ-

2
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ization went in to talk tc Christiansen. These men couched
their conversation in terms cf "the brown envelope®. One
was very negative sbout unions, one was anti-union but "this
wasn't a union” and the third was mainly concerned akout the
insurance problem. Durirg these conversations an exchange
of wviszws on the corseguences of unionizing and porsible job
classificetion tcok place.

As a result of these coaversations end general dis-
cuegsion amcng the men, Slim Campbell also scught cut Duane
Christiansen. He told Mr. Christiansen that they were "just
checking out their rights" and were not bringing in a urnicr.
During their evchange of views about the concseguence of
organizing the subject of ﬁob classification again came up.
Campbell interpreted Christiansen's view 28 a threat: if
orgarized, the men would be assigned specific ecuipment,

there would be a full-time mechanic and if the egquipment

(2]

broke down the men would be laid-off while it was being
repaired. Although interpretirc this as a threat, Mr,
Campkell édid not Zfeel that he was being picked onr specif-
ically.

In each instance the men initiated the conversation
with Christiansen. Christiansen testified that he had
worked arcund unicng kefore and knew the laws-~:hat he was
not teo sway one way or the other,

4. Or January 2, 1985, Duane Christianser nctified
Slim Campkell that he would be laid-cff effective January 5,
1985 due to budget restraints.

5. Fmpleyee Raymond Surnd festified that he did not
xncw wvhy Campbell was laid-off bhut he thought that it was
because c©of the organizing activities. Fmplcyee, Cherles
Fowler, had a similar perception.

6. There were very few lay-offs in the Road Depart-

ment before Duane Christiansen became supervisor on December

i, 1282, Mr. Christiansen has instituted ro forral lay-off
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policy but ha 1likes +to losy-cff according to seniority.

However, he also considers which workers he will need for

specific jobs. In 1983, Camplkell and three newly hired

workers were kept on while three wen senior to Campbell were

laid-off. In 1984-85, all but one of the men with less

senicrity than Campbell were laid-cff hefore Camphell., 1In
addition, lay-cff of two more sernicr men preceded Campkell's
lay-off. The periocds of lay-off can be discerned from the

following table:

3
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7. Lav-offs for the 1984-85 winter seescn began
toward the end o¢f September with the lay-off of DeVitt
{8/27/84). This waes followed by the lay-off cf Clarence
Speidel (9/30/84) and Witt, Binek and Redli (10/31/84).
Slinm Camphell was the next person tc ke laid-off on January
5, 1225 ard his lay-off was followed by that of Ed Heifrin
and Wayne Galusha {1/31/85}). £ee the tzbkle above for dates
of hire. | |

Although less senior than Campbell, Calushe wes kept on
longer so that he could become more familiar with snow
plowing ir the Rapelije area. Galusha had been hired specif-
ically o be in charge of the Rapelie arez when the man
presently working that ares retires.

8. Slim Campbell and the other men who were laid-off
during the 1684-8% ceascrn were laid-off feor budgetary
reasons. The end cf everyv menth, as supervisor of the Road
Department, Mr. Christiansen receives a computer vprint-cut
showving the status o¢f his budget. The print-out for
YMovember showed 46% of the money budgeted for wages and
salaries had been spent in the PRead Furnd and 49% had been
gpent in the Bridge Fund, but only 42% of the vear had
elapsed. After 50% of the time had elapsed at the end of
Derember, the budget was still out o©if balance as far as
salaries were concerned. Fifty-three percent of the money
had been spent from the Rcad Furnd and £5% from the Bridge
Fupd. It was in response to this imkalance that Campbell
wag laid-off effective January 5, 1985.

9. During the winter of 16£4-85 while all of the men
were still con lay-off, two individuals were hired in the
Road department. There were unusual circumstances sur-
rounding each person. One was sentenced by the Judge to do
45 days public service work. This individual %turned out to
a good worker and he was kept cn.in a work program after his

5
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sentence expired. Under the work program, Stillwater County
paid only 50% of the persen's wages. The second pérson vas
hired at the request of the county Welfare Department. His
family was receivino public assistance and he was hired on
at +the Road Department to help =&lleviate the financial
burden on the welfare budget. This perscrn was nct cdeperd-
ahle, worked only sporadically and finally disappeared.

16. ©On Thursdav, March 14, 1985, &an &article appeared

in The Stillwater County Sun reportirc the Eoard of Per-

correl Appeals finding o©of "prcbable merit" in the charge
filed by Mr. Campbell. This article appeared a2fter the rest
cf the crew of the Road Department had been recalled to
work. within a day or twe after the newspaper article
appeared, Slim Campbell was recalled to report to work on
Tuesday, March 1%, 1985. Mr. Campbell's recall was deleved
because of the charge he had filéd with the Board of Fer-
sonnel Appeals, Dvene Christiansen testified that he had
intended to recall Slim Campbell at the same time he re-
called the rest of the men (azbout March 1, 1985) but wanted
to consult the County Attornev to see if this was appro-
priate. His initial attempt to cortact County Attorney E4
Laws failed and he did not get around %o contacting him
again until just before Campbell was recalled. Christiansen
testified that the newepaper article had nothing to do with
Campbell being recalled.
DIECUSSICH

As an emplcyvee of the Stillwater County Road'Depart"
ment, Slim Campbell is a public employee and is entitled to
the protection of the Montanra Public Employees Cbl]ective
Bargaining Act. Section 39-31-201 MCA states

35-21-72C1, Public employees protected in

right of self-organizaticn. FPublic employees

shall have and shall he protected in the

exercise of the right of self-organization,

to form, dnin, or assist anv labor orcar-

ization, t¢ bargain collectively throuch
[

o
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representatives of their own choosing on
questions of wages, hours, fringe benefits,
and other conditions of employment, and to
engage in other concerted activities for the
purpcse of collective bargaining or other
mutual aid or protectiocn free from inter-
ference, restraint, or coercion.

Section 39-31-401 makes it an unfair labor practice for

employer to viclate rights granted to employees

Section 201,

Employees Collective BRargaining Act and the National Labor

Relations Act, the Montana Board of Personnel Appeals has

39-31-401. Unfair labor practices of public
emplover. It is an unfair labor practice for
a public employer to:

(1) interfere with, restrain, or coerce
employees in the exercise of the rights
guaranteed in 39-31-201;

(2) dominate, interfere, or assist in the

formation or administration of any labor

organization; Thowever, subject to rules
adcpted by the board under 39-31-104, an

employer is not prohibited. from permitting .

employees to confer with him during working
hours without loss of time or pay;

(3) discriminate in regard to hire or tenure
of employment or any term or condition of
employment in order to encourage or dis-
courage membership in any labor organization;
however, nothing in this chapter or in any
other statute of this state precludes a
public employer from making an agreement with
an exclusive representative to require, as a
condition of employment, that an employee who
is not or does not become a union member,
must have an amount egqual to the union
initiation fee and monthly dues deducted from
his wages in the same manner as check off of
union dues;

(4) discharge or otherwise discriminate
against an employee because he has signed or
filed an affidavit, petition , or complaint

or given any information or testimony under
this chapter; or

(5) refuse to bargain collectively in good
faith with an exclusive representative.

in

Because of the similarity between the Montana Public

long locked to decisions of the National Labor Relations

Board and the federal courts for guidance

the Montana Act. In this particular instance,

in interpreting

the simi-

larity is between Sections 7 and 8 of the NLRA and Sections

39-31-201 and 39-31-401 MCA.
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The first determinaticn we must make is whether Elim
Campbell's activities were protected activities within the
meaning cf Section 201. Slim Campbell was admittedly taking
“he lead into looking into the emplioyees® rights under the
cocllective hargaining act and circulzting the materials
supplied by the Beard of Personnel Appesls. Thet he was the
iecader of the activities which might have led to the organ-
ization of tre enployees in the shop is undisputed. The
courts have long helé that concerted activities withir the
meaning of Secticn 7 of the NLﬁA (the same as Section 201
MCA) are not limited te union activities. Conceited act-
ivitv may take place where cre person is seeking to induce
action from & group for their mutual aid and protectien.

“alt River Valley Water Users Associaticen v. NLRB, CA 9

f1052) 20€ F28 325, 32 LRRM 2588, For example, organizing a

arovp toc mneet with the county commissioners to discuss
insurance coverage weuld be a protected activity under the
meaning of ESection 7 or Section 201. A conversaticrn may
censtitute concerted ectivity even if it involves cnly =&
speaker and a listener. "[Plreliminary discussions arc
[not) disqualified as concerted activities merely: hecause
they have not resulted in orgenized action or in positive
steps toward presenting demands. We recognize the validity
oi the argument that, inasmuch as =almcest any concerted
activity for mutual aid and prefpction has tc start with
some kirnd of ccormunication between individuals, it weuld
come very near to nullilying the rights of organization and
collective bargaining guaranteed by Section 7 of the Act, if
such comrunications are denied protecticn because of lack of

fruition. Mushrcom Transportation Co, . NLRB, C A 3

{Philadelphia) 330 ¥2d €26, 56 LRRM 2034 {(1964).
Thus we can conclude that Slim Campbell'’s activities,

ever: though they were not fruitful, were protected

8
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activities within the meazning of Section 39-31-201 NMCR.
After reaching this conclusion, we next turn to the meat of
Camphell's cherce. In laying Campbell off, did the county
interfere with, restrain or ccerce him in the exercise of
his rights guaranteed in Section 201 cr did it discriminate
in regard tc hire or tenure of employment cr any term or
condition of employment in order to enccourage cor discourage
membership in any labor organization? In Great Dane
Trailers, the U.S, Suvpreme Court outlined impcrtant
principles to be applied to alleged vicleticns of Bection
&(a) (1) and (3) of the Act (Secticng 39-31-401(1) and (3)
MCa) . "Firet, if the employer'’s conduct was 'inherently
destructive' of important emplcyee 1rights, nec procf of
antiunion motiveticn is needed and the Beard can find an
unfair labor practice even 1if the emplover intreduces
evidence that the conduct was motivated by business
considerations. Second, 1if the adverse eifect o©f the
discriminatory conduct on emnplcvee rights is 'comparativelw
slight,' an entivrion metivation must be proved to¢ sustain

the charge if the employer has ccome forward with evidence of

legitimate and substantial business justification for the
conduct.™ "Thus, in either situation, once it has been
proved that the emplover engaged in discriminatory conduct
which could have adversely affected emplovee rights to some
extent, the burden is upon thé empl&yer to establish that it
was motivated hy legitimate objectives sgince proof of

motivation is most accesszihle +o him."™ NLRB v, Great Dane

Trailers, Inc. 288 US 26, 65 LRRM 2469.

Ernalyzing the facts in this case in the light of these
nrinciples, we find that Slim Campbell was laid-off from his
jok approximately one month before an employee less senior
than he. If£ the employees had been laid-off in crder of
strict seniority, Wavne Galushka wculd have been laid-cf* the

S



first week in Jsenuary ard Slim Campbell would have been kept
on urtil the end of January and then laid off. How much
greater the effect of a lay-off the first week in January
versus & lazv-coff the end of January had con emplcyee organ-
izational rights is speculative. Ley-offs will always have
some affect cn organizational campaigrs but all lay-offs are
net proscribed by the Act, In this case we must conclude
that the emplover's conduct irn laying .Campbéll off could
have adversely affected employee rights to scme extent,
Reaching thir conclusicon we can then apply the remainder cf
the Supreme Court's =second test. The burden is on the
County to prove that in laying Slim Campkell off it wes
motivated by legitimate business obijectives. The County
successfully proved that budget cconsiderations caused all
the lay-offs in the winter of 1984-8EF, Although Slim
Campbell was laid-off before an erplevee less senior than
he, the Ccunty had not laid-off by strict senioritv in the
past. In fact, in the winter of 1983-£4, Campbell was kept
on through the winter while more senior men were laid-off.
In additicn to the empleoyer prcoving a legitimate business
objective, the plaintiff hes also Zailed to meet the burden
cf procf on the guestion of anti-unicn mctivaticn. Thus, we
nust conclude that the evidence o©n the record fails teo
custezin £€1im Campbkell's charge that he was laid-off because
he was exercicing his rights under Sectionr 239-31-201 MCA,
Slim Campbell’'s charge was filed cshortly after he was
laid-cff on Januarv 5, 1985 and we cannct extrepclate it to

cover his call-back to employment even though it is clear

that Christiensen did not call Campbell back to work as soon
as other employees because cf the charge he had £iled@ wvith
this Beoard. This is clearly & violation of 39-31-401(4) and
had the charce been made we would have Zound in Cempbell's
Ffavor. This situation, along .with past ‘history, will

i0
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certainly ececlor any future organizational attempts by
emplovees in Stillwater County. Employees rights under the
Montana Public Employees Ccllective Bargaining Act are broad
and it will behoove the County Commissioners to see that all
their supervisors are knowledgeable of erplcvee rights and
are careful not tc abridce these rights,
CONCLUSICN OF LAW
Stillwater County 1is not in wviolation of 239-31-4(1
(1)~(4) MCA.
RECOMMENDEDR CRIDER
The charge in ULP Z-8%5 is hereby dismissed.
NOTICE
Written exceptions to these Findings of Fact, Con-
clusicns of Law and Recommended Order may be filed within
twenty days. If nc exceptions are filed with the Roard of
Personnel Appeals within that time, the Recommended Order
shall become the Crder cf the Board. Exceptions sghall be
addressed tc¢ the EBoard of Personnel Appeals, Capitol Sta-
ticn, Helena, MT 59620,

Dated this &7 %% day of e .

1935,

BOARD QF PERSONNEL APFEALS

LINDA SKAAR
Hearing Examiner

11
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