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IN THF. DISTHICT COURT OF 'I'HE FOUR'1'lI clUDlClAL DISTRICT OF TIm 

51'I\']'E OF MONTANl\, IN AND FOR THE COUNTY OF MISSOULA 

Ca us l;'! No . 59590 

l'NIVCRSITY TEI\CIlEnS UNION I UTU) • 
Local 119, MOUTI\N1\ FEIJERl\.TION 

I\UI FEB 5 1986 
BONlnB J . HBl'lru. Clerl< 

or "EACIlERS, J\MEHICl\N FEDERATION 
OF' TE/\CItERS, l\FL-CIO, B7-----Do=P~"t,r 

Plaintiffs, 

VS. 

nOOERT DJ\tlAUGII, h'I\LTER .1. 
B iU GGS I and RAHAL DHES I , 

Def e ndants. 

IT IS HEREBY ORDERED: 

(1) That the Plaintiff is entitled to Judgment against the 

Defendants in an amount equal to all of the UTU equivalent (ees 

which the Defenda'nts have accrued under the collective bargain-

ing agr e eme nt between the UTU and the Mon tana Univ,c r sit.y system, 

plus prejudgme nt interest of six percent anrt p]\lS th~ co~tR of 

the suit. Therefore: 

II 

(a) Judgment is entered against the Defendant Robert 

Banaugh in favor o f the Plaintiff U'I'U tn the amount of 

$661.66, plus prejudgment interest of six percent 

running on the 1983-1984 f~es of $288.96 from May 8, 

1984 to the date of entry of judgment and prejungmcnt: 

interest of six pe r cent running on the 1984-1985 fc(!s 

of $372. 70 fr o m October 31, 1984 to the date of Antry 

of judgment, plus on e - third of Plaintiff's costs. 

(b) Judgment is entered against De fendant walte r .1. nr.i.!Jq~, 

in the amount of $164.72, plus prejudgme nt intp.r€Rt 

of six percent running from May 8, 1984 unt.l_l lhe dale 

of entry of judgment, p lus one- third of ~he rlaintiff's 

costs. 



(c) Judgment is entered ugainst Defendant Rat-.i-Il nllE' S1 in 

2 the amount of $202.43, p l us prejud gment intelt'st of 

:1 six percent running from Ma y 8, J9R4" ,,"t.il the date of 

4 entry of judgment, plus one -third of Plaintiff's costs. 

(2) On failure of the Defendants to pay the judgment as 

G ordered against them that Plaintiff is granted execution on the 

7 j uugmen ts. 
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IN THE DI S'TRIC'Z' COURT OF THE FOURTH JUDI CL'\.L 

THE STl ... TE OF MONTANA , In AND F OR THE COU~!try OF NISSOULA 

Cau s e No . 5 95 9o/3~ 
UNIVERSITY TEACHERS UNION (UTU), 
Local 119, MONT ANA F E DERATION 
OF TE.~CHERS, AMERICAN F EDER.n.'rrON 
OF TE1\CHERS, AFL-C'!O, 

Pl a in t. i ff "" 

vs . 

ROBERT BANl\UGH, viAL Lr ::R J. 
BRIGGS , and RAH!IL DESS I, 

OPIN ION 
.;ND 

OP.DER 

The ma t t crs pr e s e nt 1 y ber Ol- e the Coe r t are. t. h e- .', I 'C ~ lt::-:1am(~( i 

partie:=' !-1ction s f or Surr.::-,.;: ry Jud91~~ nt o n P1 a i nti:f'!> <:!.c- t i c r; a ·:;ain.s t 

Defenda nt s , and en Defc:-:d,"1r; t !}ri99s ' Co un t (": r:: lc"l:im 1 S!<~in s t i·l .-~ i. n\:i ~[ 

in t h e f o rm of j udi c i~l review. 

to t hr e e (3), whi c h a r e: 

(ll ~hethe r Sectisn 3 .2 0 0 of the 
B,1rgain i ng Agreemen t (Cn,;) :"'3 l egal l y 
De f e !1dantsi 

s ul1j e ct Col l e ct i ve 
-enfo!"ce,-:.,b l e a gcJ i nst 

( 2: ) t-!he t hcr, 
the De? ar t ment 
Appeal s err e d 
un f a ir l abor 
and 

addres s ing Defend ant n r i gg~ ' Co unt ~ r c laim, 
of La b or and Ind ustry' s Board o E Pe r s onne l 
as a matter of 1.:1\'1 in dlsml :-ising Br ig g 's 
practice (U LP ) char g e a gainst Plain tif f ; 

()) v..1het her und er tr.e CBA. Pl a inti f f is e!1t i tlcd t o th(! 
r e medy of s pecific pe r forma..-:ce and t o r e cover 2..t.to r ney' 5 
fees if succe ssful i n its prese nt motion . 

The Co urt will tre at e a ch i5s~e in the order li sted. 

Fo r the reasons bel o·.~ - enumcr a t.ed, th i s Coi.n· t h o lds in fav o r 

of Pla inti f f on i ts Moti or. far Sl:!:nm5ty Judgme nt , an __ } aga in s t De fendant 

Briggs on the Counterclaim f oc jud~ c~ n l r e vi e w. 

The esse ntial fa c ts a !"e no t in di spute . c>cf0ndar.ts a re member s 

of the subj e ct. collect ive bargaining un i t, il.lthough not members 

of Plaintif f Union (l1TU). u rru neg o ti ated and o h tailled a collec t ive 



1 ba rgaining a gr ~eme nt (eRA) with t he Montil na Univers ity Sys t em , 

effect i v e J ul y 1 , 1 98 3, t hrough June 30 . 1 987 . Inc luded i.n t he 

CEl\. i s Se ct ion 3 . 20 0 , or t h e Hu ni o n s e curity " clau !:'. e , wh i ch st a te s 

in p e r t ine nt pa ~t : 

" Section 3. 2 00 Union Secur iti 

Du ri n g the t e rm o f t ll is a groemen t membe r s of the 
b a rga in i ng un ix ~hall e i ther b (!;co me rr;(", mbr} r s of tb, ~ r,: T'U 
or pa y e q ui valen t f e es dete r mi ned b y ch e CTU a s s e t jOath 

be l ow . 

E!"lployees in t he bu.~g.;J.i ni ng unit m'::'1y sign a st.ateJ:l!2'nt 
provided by th e UTU s t a ting their o !)j ec i ton in princip l e 
to becoming ."3, membe !" a t ~.:.h e liT!..! o r i i r1<J. n ci <3.11y $ uppo r ti n g 
the UTU and elect t o c ontri bu t e an equiv/'~. l c!1 t a:nOl:r.t to 
o ne or mor e clla r ita b! u orgnn i.za ti o ns au t horj,z ed by t l l ~ 

UTU. 

In n :> event sha ll f~il u :r ~ t o p",- v t.h e ~.!2.1_A9ati ons 
r. e s u lt in termi !lc1.tior; o f c :r. u loyme n t ~r ct he n·.'is,~ affect 
the t.e r ms and c:') :1G i ti o n s 0 f c :;10 1oyr,I{:,n t . (.I f a n v f.!mp ~ (~Y;-~ E:: 
in the barci':l in i n'l u :'1 .i:. A';ty c:nployee i;; t he b"-lrqilJ nL ,:g 
uni t ""'ho f a ils to [J o. y t h e au 't ho ri 2 c,d ob l ig a 't.ion s hn l l 
be subjoc t t o c t:.e fo l l owing : 

Step 1. A joint co~£cre nce with a representat i ve fre m 
t h~ u nion u nd a re pre se nt a ti ve o f the 
a dmini stration at whi c h t he dut ies alld obli gations 
o f the employee a re explai ned t o h j.m/he r. 

Ste p 2. Ci vil a ct i on b'! t he UT U for d<'l. ma ge s aQ a inst t h .:;
~l~. 

21 Sect i o n 3 .2 0 0, p p. 8- 1 1 , CEA, Plai nti ff ' s Exhibit "A" {emph a si£',-

22 

23 

24 

25 

26 

27 

28 

29 

30 

, added). 
l --

De f endant s he re cla im tllat S ~ct i on 3 .2 00 o f the can, the "union II 
~ ~ security" c la use , is une nforc eable a ga ins t t h0m be Ca use Pla i nt if f 

~ {llTU} ha d no au tho rity to b in d members o f t he ba r g.:lini ng un i t on 

~ that s ecti o n as it " d o es not '.;;.f fc ct a ny t erms o r c onditions o f 

~ 'I employmen t '." 
~ 

(Def end ants ' :--1emo r a ndum i n Su ppo rt o f De fe ndant s ' 

~ and Co u n te rc l ai mc.. n t ' 5 Mo1:ion f or Summary J u c! gme nt, at p. 4) . That 

i! is, De fendant s a r gue, Se c t io n 3 . 20 0, by i t s O',m t erms , is not a 

and ther-ef o re is no t a t opic upo n ! term o r condit iQn o f emplo yment 

31 ~ which the bargaining age n t (UTU) had ~ utho r it y t o bi n d the pr i nc i pal 

32 ~ (Def e nda nts ' Hemo r a ndum, at p . 6) . 

~ 
Th is Co ur t di s a gr e es . 

~ 
:i On'; r.' ..... :: a , .~l r)r,-l "" , - p ., ..... ,,, ? 
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Clear ly, the UTU , as exclusive b argnin i n9 .:tgen t (Secti. o n 3.100, 

Recoqni, ti o n, CBA at r>p . 7 - 8) , p:>s s esses au thority to ba r gain upo r. 

"te r ms ar.d c ond i t. i ons o f emplcym,,~n t ... N, L . ,R . !L v . JI.! l is-Cha l mcrs 

,t1a. !1:Jfa c t ut" i nq Cor:,,\ fk1 '1 V, 38 8 U. S . 1 7 5, 1 8 0 (197 7) . The Defendants, 

as members o f the collect ive bargaining unit, a re bound by th e CBA, 

regardless wheth e !' or not th .. ~y 2.re member s o f th e u n ion. 

v. Louisvil l e ;:1 11;1 N.!'{.R., 323 !.J.S. 192 {1944~ . 

Se ct i on 3 . 200 i s c18 &r ly 5 "cond ,it ion " or "obliq ' tion " or 

(;!nployment. Se e, Su n Lo::e:1zo Ed '.; c. !'-. s s' n v . I'li ls o n et . .:1. 1.: 32 Ca l. 

3d 8 41, 654 P.2d 2 0 2 , 206 (198"1); Ea stern tJli ch i qa n Unive r si ty v. 

Horga n , 1 00 i~i ch .l\p !? 219. 298 N. t-l . 2d 88 6. S89-90 (1980) . 

Col l ec t ive Barga i.ning for Public Emp l oyees ; ,ct (r-1CBP~l~) sr·ec:if i.cD;lly 

authorizes s uc h union security claus e s by s t ~ ti n(l, i n pertine~t 

part: 

" 39 - 31 - 4 0 1 Unfair l a bo r prar.ticcs of public e mployer. I t 
i s an unf a ir l a bor p r ac t i ce f or a public employe r to : 

(3) discriminate in r egard t o hire o r tOllur e of em p loy~e n t 

or any t erm o r condition of employmen t i ~ orde r to encourage 
or d i scourage membe r s hi p in a ny l a bor o r g zt ni z atim1; hO'.." e v·",r., 
nothing in this chupter or in any other st a tu t e of t.h i s 
state pr~c ltldes a p :J.blic emplOyer from !r;.:.lki ng an agreeme n t 
with a n excl usive r epresent at i ve to r e quire, a s a c ond i ti. o n 
of e n;p l.o v me n t r t h a t an employee ... ,ho i s r:ot or does not 
bec ome a U !1 ~ o n memb~r, !,1USC h~ve a n amount equa l to the 
un i e n initia tio n f ee a nd ;ncnthl y d U GS deducted from his 
wages i n the s ane manner as c·hackeff o f un ion d ues; " 

Section 39- 3 1- ~ O l( 3), M. C.A. (errphas i s add e d). This s ta tute cle~ rly 

demo ns trates tha t in Monta na , such " un io n se curity " c laU5 AS o r d evices 

are , as a matter of l aw , e~forccal)le conditi o~s o f emplcyment. 

In approachir.g t he s econd i ssue. namel,! Oe:endant Briggs I 

Counterclaim f o r j udici a l revj. ew, this Court has rev i?\o·:ed the 

Adm i nistrat i v e Re cord (A.R.) Zlppe nded t o t he p re s ent Cour t record. 

On No vember 3D , 1983 , De f£nda n t Br i ; gs f i led an Unfair Labo r Pract i ce 

(ULP) cha r ge with t h e D~!?art::lent of Labor u n d I nd u st ry's Board of 

Personnel Appeals whe r e in he avers: 

III 



2 

3 

4 

5 

6 

" The Universi~y Te3cher's Union (U TU) , has engaged in 
u nf a ir labor practices pu~ s uant t o ~o n t . Cod e Ann . § 
3 9 - 31 - 402 ( 1) , (2) (1933 ), in tha t it r e st.raine d and co ,~ r C 2d 

employees in the e xerci s e o f their gu.c:r-antec d r i fjh ts il.-::d 
that i t d i d not in good f aith r~ present ~ h e in te r e sts 
of the mem be rs of the ba ~g£1iliing U:1 1 t d ur ing c oll0. c ti ve 
ba rgain i ng . In additi o n , t h o:? UTU h:rE::;)ch (~ d its du t y , 
pursuant to Mo nt. Co d e An n . § 39-31-2 0 5 (19B3 ), to repr o s ent 
t he inte r ests of all the e mploy e e s in tile , barga i n i ng unit 
without discrimination. 

7 S tat em~ nt of the Cha r g e s (a t t achod t o ULP Cha r ge, A.H. I 

8 Boa rd o f Per s o nnel App e a l s AJminis t r ~ tor Ro bErt H. J '?r.sen 

9 d ismissed Briggs' ULP cla im, 5ta t i~g in re r ti ~ 0 n t part : 

10 "No inves t i gatio n of th . .:: V.L::' ch:1 n:; c s is 11 2 C G S s.1. .ry be c ause 
the charge s fa il to a l l ege f a cts whi c h con~tit u t e a 

11 violat i on of the Act [MC 9P EA1. With o ut a n a l leg o d vio l a t i,on 
o f the Act , this Board do c s i10t have jurisdi c t ion . " 

12 

13 Admi n is trator'S Order o f Dis :":l .!. s s .! l, at p. 5 ( !', . R.) 

14 timely exce pti ons t o the Orde r (I f :Ji smi~-. s ::tl o n Fe bru ar. y 25, 19 8 4, 

15 a n d Ora l Argument ~..-as s ch~ d u l cd befo r e t h e- f u ll Bo ;:nd em l\~ril '2.7, 

16 1 98 4 . 

17 On May 22,1984, a ft e r. r e v i e '/Jing t h (; r e c ord and c c: n s i der in Si 

18 the briefs and ora l argumen t be fo re i t , the Boa r ~ fcun d as f o llow s : 

19 

20 

21 

22 

23 

24 

25 

26 

" i . 'J'hat 
are tr ue , 

e ve n i f .;~ l i. t he facts co~ t ai "'l('!d 
no known unfair l a bo r practi.ce ~as 

in the ch2rgc 
been alleg f.:: d; 

2 . That the Board bel i <;ves it h3 S no subjec t m,l t t er 
jurisdi c t ion ove r th e nl l e ga tions; 

3. It is o r de r e d that th e Comp.la i r,a nt' s Ez::e pticn t o 
the Order of Dismissal ar e hereby de nicc ; and 

4. It i s orde r ed t hat 
Ad min i s t ra to~l s Order of 
o f this Boa rd. " 

thjs no a r d 
Di s mi s s a l 

t h e r ef or e adopts th e 
as the Pinal Or de r 

Board of Personnel Appea l s Fina 1 Orde r (A . R . ) This Court in i t s 

27 r e sea r c h [.as found not on~ MC!"Ltana o r f e d e ral c a s e , nor ha ve 

28 De f e nda nts p rovided o r ci t e d Dny , that \·m u l d S l!ppor t De f e ndants ' 

29 averrance t ha t the Boa r d e r r e d a s a matte r o f l aw j n d ismissing 

30 Br i ggs ' ULP charge . The Bo are ' :.; M.y 22, 1 98 4, Order i s hereby 

31 a f firmed as f i nal on the :;' S 5 U ';S p n :·s e nt e o to a nd deci d ed by it . 

32 The t h ird and las t i s s ue con s i st s or LlvO COffi!?0n (,nts: whe the r 



Plaint i f f is ent i t led to speci f i c per f ormance n nd whet her Pla i n t i f f, 

2 by the terms of the COA, is entitled to an a wa rd of a ttorne y ' s f ees 

3 in th e p r e sent ac t. 

4 Se ct ion 3. 20 0 of tl.e en/\ provides t h:o. t ba r::r a ir, i ng uni t !:Jc mbcrs 

5 who f ai l t o pay the au tho ri zed obliga t ion shal l be subje ct to " {c )i v i l 

6 action b y the UTU f or dn m&ges a gainst the e Mp l oyeE ." Sectio~ 3 .2 0 0 . 

7 eBA, a t p . 10. Secti o n 27 -1 - 411 , M. C .A., provi de s in r ~ L;.'vant p a rt 

8 that: 

9 

10 

11 

" Specific performa n ce 0:: a r: cbliga -cion r.l.::! Y be c ompe'.l ted 
when: 

(3) it would be extr eme ly d~ff ic u lt to as c e r t ai n the a c t ual 
damage cau s e d b y the nonpe rforma nce of the a c t to be done ;" 

12 In the c ase at b<J.r, the a ctu al dama g e c au s ed b y Defendants ' rc f usa ~ 

13 to p ay unio n £e es o r n n equ iva l ent a mo u nt a s spe cifi ed in Se c ti o n 

14 3.200 ( eBA) is p os s ible t o liquida t e , con t rary to PIJ i nt if f ' s 

15 conten t ion ( P lainti f f' s Re pl y Brief in s u ppor t of Pl "3.in t i f f' s !'-lo t io" 

16 fo r Sumn,ary Ju dgm~nt, a t p. 7) . Rathe r, th e a moun t d ue to Pla i nti f f 

17 WGuld presuma b ly be t hos e fees ')ut s tand i ng and due a s of t h e dilte 

18 of this On: '2 r. Fu tu re a c ts of no nccm~ ·l i~ nce, in de fi a nce of the 

19 pre sent Orde r, s ha l l be sub ject t o s a nct io n s a nd fUrther Co ~ rt o r de r 

20 requiring pa yment of f e es or e qu i v aler.t a mo t:.nt, s. 

21 I'li th r egard to at t orney 's f e e s , Pl a intiff a sse rts t hat Se ctio n 

22 3.200's "ci vi l a ct ion fo r d amage s" cl a us e w~ r ra ~ts this Cou r t's 

23 

24 

25 

26 

27 

28 

29 

30 

3 1 

32 

"., ... ,. , 

awa rd to P la i nt iff of at t orney's f e e s i n t h is ac ti o n. Th e Cour t 

di sagr e e s. The CBA d oes not s p e ci f ica lly s tat e t h n t " d ama g es " und e r 

the langua g e o f Se c t io n 3. 20 0 s h al l i nc l ·ude a t torney's fe es if t he 

UTU is suc ce s s ful in i ts civ il a ct ion a g a i n s t a u ni t me mber wh o 

f a i ls to pa y t .he un i on f e e o r au t ho r i z e d o b l i ga t ion . Such l a ngl.! ;3.g c 

c ould eas i l y have b e en i nclud Ed , bu t wi t hou t such s pecific lang u age 

t he Cocrt wi ll not i nterf e re wi t h t he pl a i.n p r ov i.s i on s o f the CBA . 

Se e , Ea s ter n Mich i qan U:ti ve r si tL v. Ho rq "3 !l , 10 0 l1i c h . l lp p . 21 9 , 

2 98 N.\L 2d 8 86. at 89 1 (19 80). The Court f ind s Pl a in ti f f 's c i ted 

cases, Smi t h v. Fe r qus Countv, 9 8 !-~or.t. 37 7, 3 9 P. 2d 19) (1934) , 



1 and Home In suran::e Co. v . Pi n ski Bros., 160 t<lont. 2 19 , 500 P.2d 

2 94 5 (1972) unpers ua sive to its de te rminat ion. 

3 

4 

5 i 
6 

7 

8 

9 

10 

11 I 
12 . 

13 

For the rationale given above, the Cot.rt hereby grants Sumnary 

Judgment i n favor of UTU or. its c la im aga i!1.s t Def Dndants Bar.augh. 

Br iggs , a~d Dhesi unde r Section 3. 200 of the CSPO .. Correspond i ngly. 

SU~Tary Judgment on Def e ndant Driggs ' Counterclaim 15 gra nted in 

favor o f Plaint iff . Purs u ar. t to request of counsel during eral 

argument to re s erve the question of dama ge , Plaintiff shall withi n 

t en (lO) days of this Or d e r s ub~it to the Co~rt a sta~ement of presen t 

damages , d i sregard ing attor r.p. y's f e es. Defendants s hal l, within 

t e n (10) days thereafter, su bnd.t ob jections , i f .:: ny, t o thr3 amount 

of the obli ga tion~ d es ignated by Pl a intiff. h h earin g by thi s C01;rt, 

if requested, may be give:1 if discre panCies arise. If De re na.J.r.ts · 

14 objections are not time l y made as specified .:above, ar. Order wi 1 1 

be entered in the amount designated iJy Plai r. t iff . F<.:.t ll re 15 

16 

17 

noncomrlianca with the requirements of Section 3. 200 shal l b e s ub ject 

;: 1 
20 ~ 

~ 21 ~ 

to s anctions and fu rthe r court orde r. 

DATED this d...~j) d~Y of Octobe r, 1985. 

22 II 
~ 
~ 

23 l cc: J oan Janke l 
Ro bert Phillips 
James Gardr.er 24 i 

I' 
25 ,! 

26 i 
;1 

27 " li 
28 

29 

30 
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STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNFAIR LABOR PRACTICE NO. 16-83: 

WALTER J. BRIGGS, 

complainant, 

- vs -

UNIVERSITY TEACHERS UNION, 
UTU, MFT, AFT, AFL-CIQ, 
University of Montana, 
Missoula, Montana, 

Respondents. 

FINAL ORDER 

* * * * * * * * * * * * * * * * * * * * * * * * * * * 
On February 7, 1984, t he Administrator issued an order 

dismissing these charges for the reason that they fail to allege 

facts constituting a violation o f the Collective Bargaining Act. 

Exceptions to the Order of . Dismissal w:ere filed by complainant ' s 

Attorney on February 28, 1984. 

oral argument was scheduled before t he Board of Personnel 

Appeals on April 27, 1984. 

After reviewing the r ecord and considering t he briefs and ora l 

arguments, the Board Finds and Orders as follows: 

1. That even if all the facts contained in t he charge are 

true, no known unfair labor practice has been alleged. 

2. Tha t the Board believes it has no subject matter juris-

diction over the allegations. 

3. It is Ordered that the Complainant ' s Exceptions to the 

Order of Dismissal are hereby denied. 

4. It is Ordered that this Board therefore adopts the 

Adminis t rator's Order of Dismissal as the Final Order of this 

Board. 

DATED this -; '.,;_0.1. day of May, 1984. 

BOARD OF PERSONNEL APPEALS 

By I i ,i / / ""JI ' r { 
Alan L. Jos-,ae l yn ' / 
Chairman 
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* * * * * * * * * * * * * * * * * * * * * * * 

I, ~~'~::E 
correct copy of this document was 

.ot: 
~day of May, 1984: 

Robert J. Phillips 
Suite 104, Central Square 
201 West Main 
Missoula, MT 59802 

Joan Jonkel 
JONKEL • KEMMIS 
Box 8687 
Missoula, MT 59807 
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STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNFAIR LABOR PRACTICE NO. 16-83: 

WALTER J. BRIGGS, 

Complainant, 

- vs -

UNIVERSITY TEACHERS'UNION 
(UTU), MFT, AFT, AFL-CIO, 
UNIVERSITY OF MONTANA, 
MISSOULA, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER OF 
DISMISSAL 

* * * * * * * * * * * * * * * * * * 
On November 30, 1983, Walter J. Briggs through his 

attorney Robert J. Phillips, filed this unfair labor prac

tice charge against the University Teachers Union. On 

December 15, 1983, the UTU filed an Answer, a Motion to 

Dismiss and a Motion to Strike, and arief in Support. On 

January 16, 1984, attorney Phillips filed a Memorandum in 

Opposition to Motions of Respondent. The UTU filed a Reply 

Memorandum on January 27, 1984. 

The UTU's Brief in Support makes two requests. First, 

the UTU asks this Board to "strike li the charge because the 

charge allegedly does not contain "a c lear and concise 

statement of facts constituting the alleged violation" 

required by A.R.M. 24.26.680(3)(c). We will treat this 

motion as a motion for more definite statement pursuant to 

A.R.M. 1.3.216. The UTU's second request is a Motion to 

Dismiss for failure to state a claim upon which relief can 

be granted . We will treat each motion separately. 

THE MOTION FOR MORE DEFINITE STATEMENT 

The UTU asserts that the ULP charge does not incorpor-

ate Briggs' Memo of 11-16-83. That is not so. The Memo was 
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filed with the charge and while not specifically incorpor

ated by reference which proper pleading dictates, it is 

nevertheless an "attachment ll as noted by the ULP charge. 

The UTU then asserts that if the Memo is considered a 

part of the pleadings, it is a "shot gun" approach and still 

violates A.R.M. 24.26.680(3)(c). Because we grant the 

Motion to Dismiss, the Motion for More Definite Statement is 

denied. 

THE MOTION TO DISMISS 

The UTU first asserts that lithe Board of Personnel 

Appeals does not have the power to provide a remedy to 

employees who fail to contribute or to abide by the condi

tions of a negotiated contract." Page 7 of UTU's brief. 

The UTU goes on to assert that "in similar cases, the NLRB 

has held that no duty of fair representation ever attaches 

where the employee has not paid his dues or ,equivalency 

obligation as required by the contract. John J. Roach & Co. 

96 LRRM 1281, 1283 (1972); Buckley v. AFTRA 426 (sic) 496 

F.2d 305, 311 (2 Cir. 1974), cert. denied 419 U.S. 1093 

(1974)." 

Neither of those cases stand for the proposition cited. 

Neither the BPA's authority to remedy a ULP pursuant to 

39-31-406 nor a Union's duty to fairly represent all bargain

ing unit members is vitiated by the alleged breach of con

tract by a bargaining unit member. Neither case cited by 

the UTU stands for that proposition. Furthermore, the clean 

hands theory is an equitable doctrine. Since the BFA's 

authority and the Union's duty are statutorily established, 

the presence of unclean hands by a complainant or a bargain

ing unit member in no way lessens the Board's authority to 

remedy a ULP or a Union's duty of fair representation. 

- 2 -
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The UTU next asserts that the UTU did not have to allow 

non-union members of the bargaining unit to vote on contract 

ratification, citing Afro-American police League v. Frater

nal Order of Police, Chicago Lodge, 553 F. Supp. 664 (Ill., 

1982); and Goclowski v. Penn central Transp . Co., 545 F. 

Supp. 227, Aff'd 7Q7 F.2d 1401 (Pa., 1982). The UTU goes on 

to assert that the non-union members were nevertheless 

allowed to vote. 

Counsel for the complainant makes several points in 

response. He first asserts that the BPA does not ~ave the 

authority to dismiss a complaint . 

A complaint which fails to state a claim upon which 

relief can be granted does not vest this Board with authority 

to hear and decide the case. Therefore. this Board is free 

to dismiss a complaint which fails to state a c laim. See 

also ARM 24.26.680(4). 

The complainant next asserts in his Brief in Opposition 

that the Union security Clause IIwas not a proper topic for 

bargaining II and lithe UTU had no authority to bargain on this 

issue. 1I Those assertions are frivolous. It is elementary 

that a union security clause is a mandatory subject of bar

gaining. It is a contradiction in terms to assert that it 

is an unfair labor practice for a union to bargain about a 

mandatory subject of bargaining. If requested to do so, the 

employer was legally obligated to bargain over said topic. 

The fact that the negotiated union security clause 

contains an enforcement mechanism different than the more 

common termination of the employee in no way lessens its 

status as a valid union security clause. If a union security 

clause which provides for the termination of an employee for 

non-payment of his/her fair . share is l~gal, ~hen a fortiori 

- 3 -
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a union security clause which provides a civil action method 

of dues collection is also legal. 

The complainant does not address the UTU's assertions 

that the non-union members did not even have to be allowed 

to vote on contract ratification. 

The only remaining allegation by the complainant dis

cussed in his brief is that, 

The attachments to the complaint allege that the 
UTU bas engaged in intentional inhibition of a dis
cussion of the Collective Bargaining Agreement in order 
to coerce employees into voting in favor of the union 
Security Clause. It alleges that those employees 
voting II no u on the agreement were harassed, all in 
violation of MeA 39-31-206(2). 

The factual allegations underlying those assertions 

(found in Sections I, A, 1 and 2 of Briggs' November 14, 

1983 Memo) mention an alleged failure by the 'UTU to fully 

debate the merits of the proposed contract and an allegation 

that people who voted 11 no 11 on the contract received Uverbal 

harassment" from the union. 

since the law does not require the UTU to allow non-

union members to vote on contract ratification, the above 

allegations do not allege either (a) a breach of the duty 

of fair representation or (b) a violation of 39-31-206. 

For the above stated reasons, the Board takes· the 

following actions: 

That portion of the charge alleging that the union 

committed an unfair labor practice by negotiating a union 

security clause is dismised for not alleging a violation of 

the Act. It fails to state a claim upon which relief can be 

granted. 

2. That portion of the charge alleging the union 

violated 39-31-206 and/ or committed an unfair union labor 

- 4 -
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practice in the manner in which the union handled the rati-

fication procedure is dismissed. 

No investigation of the ULP charges is necessary because 

the charges fail to allege facts which constitute a violation 

of the Act. without an alleged violation of the Act, this 

Board does not have jurisdiction . 

Dated this ? day of February, 1984. 

NOTICE 

Any party aggrieved by this Or~er may appeal to the 

full Board of Personnel Appeals by filing Exceptions to 

this Order setting forth the grounds alleging error. The 

Exceptions must be filed within 20 days from receipt of 

this Order. If exceptions are not filed, this Orde r 

becomes the Final Order o f the Board. 

CERTIFICATE OF SERVICE 

The undersigned does certify that a true and correct 

copy o f this document was mailed to the following on the 

~day of ___ J(~Lt~~~,t~i'~t~~.-____ , 1984, postage paid and 
;r 

addressed as follows: 

Robert J. Phillips 
suite 104, Central Square 
201 West Main 
Missoula, MT 59802 

BPA6:bdE 
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Joan Jonkel 
Jonkel & Kemmi s 
P.O. Box 8687 
Missoula, MT 59807 


