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Hr. Justice William E. Hunt., Sr. delivered the Opinion of the 
Court. 

The appellant, Klundt., appeals from an or:de:r: of the 

Yellowstone Count.y District Court granti.ng respondents' 

motions to cismiss fer failure to statE, a claim upon which 

relief can be granted. 

The order grclnt.ing the Board of Personnel Appeal's 

motion to dismiss is affirmed, and the order grant.ing t_he 

Union's motion to dismiss is reversed. 

On appeal, the appellant. raises the following issues: 

(1) Whet.her the District Court erred in granting 

respondents' motions to c1ismiss for failure to state <'1. clflim 

where a t.hree-year delay between the filing of a grievance 

and a hearing was allegedly caused by Union interference and 

Board dela~'_ 

(7) Whether the District- Court erred in denying 

appellant.'s Rule 52{b) 1 M.H.Civ.P. motion t,o amend. 

Appellant worked for the City of Billings as a city 

service worker from October 31, 1977, until June 26, 1978, 

and llS an equipment operat.or from June 26, 1978, until 

February 19, 1979. He \<Jas t.hen promoted to city service 

foreman I. He was demoted to equipment operator on March 17, 

1980. 

Appellant filed an unfair labor practice charg-e with t,he 

Montana Human Rights CommissioJ; against the City on March 19, 

1980. Appellant va] untarily t.erminated his employment. wit_h 

the City on June 10, 1980. On August, 24, 1983, the 

Comnd.ssion issued its lack of reasonable cause finding. 

A.ppellant does not contest this finding. 
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.Hr. Jus tice William E. Hunt, Sr. delivere d the Opin ion of Lhe 
Co urt. 

The appellant , Klundt., appeals fr om an order o f the 

Yellowst,one Count.y District Court grantl.ng responden t.!;' 

motionF; tCl di5miss for fai l ure t o st attE' a claim upon wh ich 

re l ief c an b e 9Tant_ed. 

ThE order grtlnting the Boa rd of Pe r sonne l Appea l ' (: 

moti o n to dismiss is affirmed, and t he order grnnt~ing t. he 

Union's mot ion t6 dismiss i s reversed. 

Or,. appeal, t he nppel l a nt_ r aises the following issues: 

{l} Whether the Di st.rict Cour t erred in gr:ant,ing 

respondents ' motions to dismiss f or f ailure to s t a t e a claim 

whcrf;! a t h ree - y e ar delay between t he filing of a grievance 

and a hearing was allegedly caused by Union inte l~ference and 

Board delay. 

(7) Whether the District Court e rred in denyi ng 

a ppellant's Rule 52(b) I M.R.Civ.P. motion to amend . 

Appellant worked f or the Cit.y of Billings as a city 

se rvice worker from October 31 , 1977, until June 26, 197B , 

and a s <'tn equ i pment ope r ato r from June 26 , 19 7 8 , unt il 

Februa ry 19, 1979 . He was then promoted to city service 

foreman I. He was demoted to equ ipment operator on March 1 i , 

1980. 

Appellant f i l ed an u nfai. r labor practice charge with t .he 

Mon t ar,a Human Rights Comrniss ior. aga inst the City on March 19. 

1980 . Appellant voluntarily termi nate.G his employment wi t h 

the City on June 10 , ]980 . Cn August 24, 1983, the 

Commiss ion .i ssued itR lack of reasonable cau~e find ing . 

Appel lant doe s n o t cont est this finding. 

? 



Ar ound October 17, 19RO, the City posted notice to fill 

.::::. va cant poto i tion for a systems m<-l intenanc e wor.ker I I . 

Appel] <1 nt_ <'lpplied to i:he City to fill t.his position, but Wi-Hi 

not hired. Appellant then fi led grieva n c es with the Board of 

Personnel Appeals (Board) on Se ptember 8, 19 80 , and Novemb~l' 

5, 1 980. Hf! a l leged that in not reh i ring him t.o f i.ll the 

vacant posi.ti.on , the City WAS di5crirninating aga ins t him f o r 

f iling t he u n fair labor pract ice cha rges wit,h the Human 

Rights Commiss ion the previous March. A hearing wa!': held on 

December 6 , 1983, and the hear i ng examiner reconunended the 

case be dismissed. On November 28 , 1984, the Board made it.s 

final {.)rder ado pting the heari ng examiner I s re.commenaat.l.on. 

em April 11, 19 84, appellant b egan the pr·esent action 

al l eging tha t h i s Uni o n breached a duty of fa i r 

representation in handling his- unfa..:i.r labor practice chargf';, 

and a l leg i ng the Board denied him a t.imely hearing in 

violati.on of his due process ri.ght.s. The Union fi led a 

mot i on to dismiss claiming that appellant ' s compl Cl.:i.nt fail e d 

to state a cla i.m agllinst the Union upon which relief could be 

grante d . The Board filec it mot i on too dismiss alleging that 

appellant failed to exhaust his administrat ive remedies and 

that his complaint failed to ~t a t. €' a claim upon whi c h reli e f 

can bp.. granted. On Apr il 9, 19 85 , th e DistI:ict Court granted 

bot.h motions t .o dismiss. On April 16, 1985, appell an t _ fil N ! 

a mo tion to amend the judgment pursuant to Pule 52 (b) , 

M.R.C i v.P. This mo t50n was denied on April 25 , 1985. 

A motion t o dismiss should not be granted unless it 

Clpp~f\r!; bey o nd doubt that the non-F.,oving party can prove no 

s et of 

(Mont. 

facts entitling !"Jim to 

198 1) , 634 P.2 d 1180, 
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relief . Willson v. 

38 St .Rep . J606. 
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wel l -p]ea a e(~ a llegations of the non-moving party ilre dt:~ emed 

t o be true . 

.appellan t alleges that from t he time he filed his 

cha r g e s i'lgainst the Cit)' until the heari ng in December 1 983, 

a pproximateJ y 37 mont.h s , appe llant C'ont:a ct.ed the Un ion a nd 

r eque s ted t he Union to h.,.lp h i m fo r ce t he Board to take 

a ction in the matter. Th('\ lJnion informed appel .1<int. thct it 

was up to the State t ,o take action . However, Klundt claims 

t.hilt the Union itsel f requested the Beard to put the matt.er 

"on hold." Because of the Union' s re fus a l to help the 

appel l il."nt I the Bo a rd t.ook no action on his charges fo r over 

thre e years. 

While a uni on owes its mem.ber s a duty of. fa ir 

representat ion in a r eas cove red b y col J ecti ve bilrga in ing I 

section 39- 31-2 05, MeA; Fo:n3 v . Uni.versity of Montana (1979 ) 1 

183 Mont . 112 , 598 P . 2d 604, it is no t requ irco to represent 

member:s outside of collective ba r gaining . Klunat was not 

at~tempting t .o resolv e his claim through h inding arbitration 

or interna) union procedures. I n s tead, he fi l ea charges with 

the Boa rd of Personne l Appeals, a s tate agency. 

Klundt alleges that t.he Union requ e sted the Board to put 

h is chal":ge s on hold. Even if t.he Union does not owe K.lundt. a 

duty of fair representation in this case , that does no t. mean 

t he Union has the right to affirmat ively in t-.e rfere wi th 

a ppel l ant.' s unfair labor prac tice c; hal":ges. 

char ges t hern F. f'lves are meritorious or not , a thr.ee - year· dE::lay 

ma y haVE> pre j udiced the appel lnnt I s handling of his claim . 

In its argumen t bc,!fore thi s Court, t .he Un ion arg·ues that 

Klur.dt reque s ted it to ask the Board to put the matter on 

ho ld , but the re is no evidence in the Dis t rict Cour t r.econ1 

t o s uppo rt. that argUl!lent . Klundt claims the delay was caused 
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by Unior.. interf~rE: nc(>.. If discovery o r evidence at trl~l 

fa i ls to SUppOl~t Klundt. ' 5 claim, t:he Union rnuy obtain El. 

SUf:'IIn<l ry j udgment o r a di r ected verdict . Ne can not say tha t . 

a6 a mat ter of law Klundt can prove no set of facts stating a 

claim agains t the Union. 

Turning t .O a ppel1cJnt r s allegations against the Board, 

Klunr~t claims that f r om thl'~ time he f iled his cha rges nnt.i 1 a 

hearing was held, 

tc the Board fo r 

he made numerous \"rit ten and oral demands 

a hE>a ring . The Board failed to set ~ 

heilr j fig for 37 mo nths. T he Board repeatedly s t a ted that 

Klundt I s charges had been put on h old at the reques t of the 

Un ion . Klundt. alleges that thi s delay vi c l ated his due 

process rights under t h e state and federa l constit.utions. 

The Dist rict Court propprly granted respond en t Board' s 

motion for s\,uT1milry judgment. In Montana, t _he right to due 

process r(~quires notice and an opportunity to be hearn. 

State v . Hedcing Wont. 198 4} , 675 P . 2d 974, 4 1 St.Rep . 14 7 ; 

Nygard v. HiJ IRtE:'ad (l979), 180 Hont.. 524, 591 P.2d 643 ; 

Montana State University v. Ransier (1975), 1 67 Mont. 149, 

536 P . 2d 187. The r equi reme nts arc the same \ ... he t her dealing 

with an acministrative agerlcy or a court. Section 2-4-601, 

J.-1CA , a nd section 2-4-61 2 (l), MeA. In this case , the Board 

ful fi l Ied the fu ndamental requirement s of d up proces s. 

Klundt received notice and was y iv~n an opportu!lity t o be 

heard . The. three-year d(~ l C\y is disturbing, bu t; not fat.a l. 

According t.o section 2-4-7 0 1, MCA, u a preliminnry, 

pr(')cedura 1, o r i n termedi ate agency action or ru ling is 

immec1iately reviewable if r('vi ew of the final agency decision 

wou ld not p rovide an 8dequate remedy ." An a,gency I s failur e 

to ~ct constitutes agency action . TJnrler this statut~ , Klundt 

could have petit ioned thb~ Court to require the Board t o hold 
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<: ht: ... ;:tring. Th e pe titioner in State e x reI. Great Falls Gns 

Co. v. Depart_rnE.~nt of Public Service Regula tic'n, Publi c 

Service Commis sion , ~t a 1. (19 7 6 ), 169 J.!ont. 68 , 544 P . 2c1 

815, faced a similar sit.uation. The Public Sen'ice 

Commission fai, l ed to act o n pe t it.ioner ' 5 n :'! quest for em 

inter:'l'.l rate increase . The comp''lny petitioned this Cou r t and 

... .'e h@lc1 that " the neglect, faj]ur£>, or refusal of the . 

Commission t o act on petitioner's appli.cation for an interim 

inct:p.ase in rates .•. , const.itutes arbitrary act i on on the 

part of said Commission ." ~..! ,fa ll s, 544 P.2d at S15. We 

then ordered the Commission to act on pe titioner' 5 

applicat~ ion for rate increase. The same procedure was 

ava i lable to appellant_. For thr ee yeurs , appel1 an t de.:: 1 t 

wi t.h the Union or the Bo tlrd , yet the Board failf!d t o act . 

Once t_he Board held a hearing on appellal'l,t ' s charges, 

Klundt ' 5 fundamental right to due process was met. 

Therefore , the or d e r of the District Court dismi ssing 

app~llant's complaint aga.inst the Board was proper. 

Finall y , appe llant claims t.h at the Distr ict Court erred 

in denying his Rule 52(b), M. R.C i v.P. motion to amend h ie 

complaint . Alt.hough appe llant rRi ses this argument, he cites 

no aut.horit.y and makes no subs tanti ve arg urnents in support of 

thi~ cla i m. Re spondents argue that Rule 52 (b) prov i de!. a 

method by which a district cour t I s findings of fact can be 

amF.'ndE!d . In t.his case, thE~ District Court rendered judgment 

as a ma tter of l.aw and nc finding s of fact wp. re made. 

Therefore , the c o urt's denia l of the mot.ion was pr.oper. We 

agrf' f.> wi th t:he r e sponaents . 

Appellant, I s motion can more properly be characteri.zed as 

a Rule 15 motion t .o amend p l ead ings . Even so, the District 

Court ' s denial o f the motion was proper. Klundt did not 
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st:ate ho"," he wished to amend his complaint_ and did net 

provide the Distl"icL C01..1:r-t with C1 proposed amended complaint. 

It was wi thin the sound discrct ion of t:he Distri.ct Court to 

deny appellant's motion. 

Therefore I the order of the District, Court granting the 

Board's motion to dismiss is aff:irmec, and the archor granting 
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Mr. Justice Fred J. Weber delivered the Opinion of the Court. 

This appeal arises from Mr. Klundt's charges of unfair 

labor practices. The administrntive hearing officer's recom­

mendation that the charges be dismissed was adopted by the 

Board of Personnel Appeals (Board), and the Yellowstone 

County District Court affirmed the Board's decision. We 

remand to District Court. 

These issues are raised: 

1. Were Mr. Klundt's due process rights violated by the 

three year delay between the filing of his unfair labor 

practice charges and the administrative hearing on the charg­

es; and did the District Court err in denying his application 

for leave to present additional evidence on this issue? 

2. Is the Board's decision denying Mr. Klundt'S claims 

supported by substantial credible evidence? 

Mr. Klundt filed unfair labor practice (ULP) charges 

against his former employer, the City of Billings, in Septem­

ber 1980. In the charges, Mr. Klundt alleged that city 

officials took actions against him in March and April 1980 in 

retaliation for his union activity, that he was forced to 

quit his job in June 1980, and that the city would not rehire 

him in retaliation for filing the ULP charges. The City of 

Billings denied all charges. 

In December 1983, a hearing officer for the Board held a 

hearing on Mr. Klundt IS ULP charges. The hearing officer 

issued a recommended order ruling against Mr. Klundt and 

dismissing his charges. Then, in November 1984, the full 

Board held an oral argument on Mr. Klundt's challenge to the 

hearing examiner's decision. The Board adopted the hearing 

examiner's recommended order dismissing the complaint. 
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Mr. Klundt petitioned the Yellowstone County District 

Court for judicial review of the Board's decision. He also 

applied to the District Court for leave to present additional 

evidence. The court denied that application, finding that he 

had ample opportunity to present the evidence he sought to 

present. In October 1985, the District Court affirmed the 

Board's final order which denied Mr. Klundt's claims. This 

appeal followed. 

I 

Were Mr. Klundt's due process rights violated by the 

three year delay between the filing of his unfair labor 

practice charges and the administrative hearing on the charg­

es; and did the District Court err in denying his application 

for leave to present additional evidence on this issue? 

Mr. Klundt appeals the District Court' 5 determination 

that his right to due process was not violated by the delay 

between the time he filed his ULP charges and the time his 

hearing was held. In an earlier appeal by Mr. Klundt the 

Court considered this identical issue: 

Turning to appellant's allegations against the 
Board, Klundt claims that from the time he filed 
his charges until a hearing was held, he made 
numerous written and oral demands to the Board for 
a hearing. The Board failed to set a hearing for 
37 months. The Board repeatedly stated that 
Klundt's charges had been put on hold at the re­
quest of the Union. Klundt alleges that this delay 
vio lated his due process rights under the state and 
federal constitutions. 

The District Court properly granted respondent 
Board's motion for summary judgment. In Montana, 
the right to due process requires notice and an 
opportunity to be heard (citations omitted). The 
requirements are the same whether dealing with an 
administrative agency or a court. Section 2-4-601, 
MeA, and section 2-4-612 (1), MeA. In this case, 
the Board fulfilled the fundamental requi rements of 
due process. Klundt received notice and was given 
an opportunity to be heard. The three-year delay 
is disturbing, but not fatal. 
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Klundt v . State, ex reL, Sd. of Person. App. (Mont. 1986), 

712 P.2d 776, 778-79, 43 St. Rep. 1, 3-4. Collateral estoppal 

bars the relitigation of an issue where the issue is identi-

cal to an issue previously decided, a final judgment as to 

the issue has been rendered, and the party against whom the 

claim is advanced remains the same or is a privy of the 

earlier party. Aetna Life and Cas. Ins. Co. v. Johnson 

(Mont. 1984), 673 P.2d 1277, 1 280 -81, 41 SLRep. 40, 43-44. 

We hold that Mr. Klundt is precluded from raising this issue. 

Kr. Klundt also asked for leave to present additional 

evidence relating to his due process claim. The District 

Court denied that motion. Because the additional evidence 

was to relate to the due process claim, and because of our 

holding on that issue, we conclude that this question is 

moot. 

n 

Is the Board's decision denying Mr. Klundt's claims 

supported by substantial credible evidence? 

Our standard of review is whether the factual findings 

are "clearly erroneous in view of the reliable, probative, 

and substantial evidence on the whole record.- Section 

2-4-704 (2) (e), MeA. This issue poses a real dilemma, because 

there is no transcript of the initial hearing where there was 

live testimony by actual witnesses. Mr. Klundt filed a 

motion to compel the transcript in District Court. The order 

which denied the transcript at the initial hearing stated: 

The Court recognizes that counsel for the Petition­
er may not have been present at the initial hear­
ings in this case. The Court notes, however, that 
the record that has been transmitted by the Board 
reveals that counsel for Petitioner was present at 
the appeal before the Board. Further, the brief 
that counsel filed in connection with that appeal 
demonstrates knowledge of the testimony presented 
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to the hearing examiner. Counsel simply cannot now 
protest ignorance of the evidence presented at any 
stage of the proceedings below. 

Petitioner's Motion to Compel is 
and DENIED in part: a certified 

By order, the District Cour t affirmed the Board. In its 

accompanying memorandum it stated the court had carefully 

reviewed the entire case, including the complete administra-

tive record of the Board. Apparently a tape of the hearing 

before the hearing examiner was available to the District 

Court. 

However, on appeal, Mr. Klundt failed to designate the 

initial hearing as part of the record: 

The petitioner, JERRY T. KLUNDT, hereby designates 
the record on appeal as follows : 

1. The entire court file now held by the Clerk of 
Court of the above-entitled Court. 

The petitioner states that there was a court re­
porter at the hearing held in the above-entitled 
matter, but that such record contains only the 
arguments of counsel and is therefore unnecessary 
for the appeal before the Montana Supreme Court. 

Mr. Klundt asks this Court to review the evidence to deter-

mine if his union activities were the motivating factor in 

the reprisals against him, and also to determine if the 

rp-prisals would have taken place without his union activi-

ties. Whil e Mr. Klundt did not specifically appeal from the 

order of the District Court refusing to order a transcript of 

the original hearing, the transcript is essential to any 

meaningful review of the evidence regarding his union activi-

ties and the purported repri sals. While all parties expend 
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signi ficant portions of their briefs arguing on the suffi-

ciency of the evidence, we cannot consider " any of these 

arguments in the absence of a transcript of the testimony at 

the original hearing. 

As the record now exists before us, our only choice is 

to affirm the District Court. From the briefs of Mr. Xlundt 

we are not able to determine if he desires the opportunity to 

purchase a transcript of the original proceeding and have 

that matter considered. We therefore conclude: 

(l) This cause is remanded to the District Court. In 

the event that he desires to order and pay for a transcript 

of the hearing before the hearing examiner, Mr. Klundt shall 

appear before the District Court and make arrangements for 

the ordering and payment of the transcript. If he makes that 

election, the District Court shall examine the transcript 

when received and enter its further judgment on this issue. 

(2) In the event that the attorney for Mr. Klundt shall 

fail to appear before the District Court and make the above 

described arrangements for the transcript of the hearing 

before the hearing examiner within 30 days from the date of 

this opinion, the judgment of the District Court is affirmed. 

Remittitur shall now issue. 

We Concur: 
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