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TtiU RGER S 

STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

AMERICAN FEDERATION OF STATE, ) 
COUNTY AND MUNICIPAL EMPLOYEES, ) 
AFL-CIO, ) 

) 
Complainant, ) 

) 
- vs - ) 

) 
CITY OF LIVINGSTON, MAYOR AND ) 
ALL AUTHORIZED REPRESENTATIVES ) 
OF THE CITY OF LIVINGSTON, ) 

) 
Defendant. ) 

ORDER 

* * * * * * * * * * * * * * * * * * * * * * * * 

The Board of Personnel Appeals, having considered the parties' 

June 18th request and good cause appearing therefor; 

ORDERS that the matter of Unfair Labor Practice No. 33-80 

be dismissed. 

DATED this / 25 day of July, 1984. 

BOARD OF PERSONNEL APPEALS 

By~ lp£~ 
Robert R. Jensen 
Administrator 

* * * * * * * * * * * * * * * * * * * * * * * * 

CERTIFICATE OF MAILING 

I, ~witJhQru:il!3Q0PJ , do certify that a true and 
correct~ o~~document was mailed to the following on 
the =1$ day of July, 1984: 

George Hagerman 
Montana Council No. 9 
AFSCME, AFL-CIO 
P.O. Box 5356 
Helena, MT 59604 

Robert L. Jovick 
City Attorney 
Livingstin City Hall 
414 East Callender Street 
Livingston, MT 59047 
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THU R8IR S 

STATE OF MONTANA 
BEFORE THE PERSONNEL APPEALS 

* * * * * * * * * * * * * * * * * * * * * 
IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 33-80 

AMERICAN FEDERATION OF STATE, ) 
COUNTY AND MUNICIPAL EMPLOYEES, ) 
AFL-CIO, ) 

-v-
CITY OF LIVINGSTON, MAYOR AND 
ALL AUTHORIZED REPRESEN'I'ATIVES 
OF THE CITY OF L 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

* * * * * * * * * * * * * * * * * * * * * * 
In a Motion to 

Arbitrabil 

issue of whether the 

arbitrable. 

The matter 

Federation of State, 

of whether a 

That is, 

unfair labor 

In motion, 

appeal a sible 

before there lS 

the motion 

favor and order 

proper for 

arbitration 

favor, sue 

Defendant's 

to 

contract 

to 

se the 

f. If 

Pending Determination of 

attention of this Board the 

in this matter is actually 

Board by Complainant, American 

Employees, is the question 

an unfair labor practice. 

this matter an 

Defendant is attempting to 

determination is made or 

the very "facts" upon which 

find in Complainant's 

, it would then be 

of arbitrability in the 

Board finds in Defendant's 

is moot. 

1981. 

OF PERSONNEL APPEALS 

BY: 
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THURBER> 

H E; l t N A 

CERTIFICATE OF MAILING 

The 

this document was sent to 

Donald C. 
Poore, Roth, 
1341 

Robischon, & 
Ave. 

Butte, MT 59701 

Edmond Carroll, 
City of Livingston 
414 E. Callender 
Livingston, MT 

Robert 
227 south 2nd 
Livingston, MT 59407 

George Hagerman 
AFSCME 
600 N. 
Helena, MT 5 01 

PAD3:J 

a true and correct copy of 

on the day of 



IN THE DISTRICT COURT OF THE SIXTH JUDI<:;:f1*} 
11
RISTRIC9u..., 

OF THE STATE OF MONTANA .~~."-~.····-~.de> 
Cl .,-....:::. il:i .. :J c;· • . 

IN AND FOR THE COUNTY OF PARIC·~~-~~f~·~"'" c c 

THE CITY OF LIVINGSTON, 
a municipal corporation, 

Plaintiff, 

-vs-

BOARD OF PERSONNEL APPEALS 
of the MONTANA STATE DEPART
MENT OF LABOR AND INDUSTRY, 
an agency of the State of Montana, 
and AMERICAN FEDERATION OF 
STATE, COUNTY & MUNICIPAL 
EMPLOYEES, AFL-CIO, a labor 
organization, 

Defendants. 

·ORDER 

No. 81-159 

I 
1 3 7987 

BOARD 0 
F PERSONNEL A 

PP£ALs 

The abo·v.,.e-entitled matter came on for hearing on Monday, June 21, 1981, 

at 1:30 o'clock p.m. , pursuant to a Temporary Restraining Order and Order 

to Show Cause heretofore issued by District Judge Jack D. Shan strom. 

The Plaintiff City of Livingston was represented by Donald C. Robinson, 

Esq., of Butte, Montana, and Robert L. Jovick, City Attorney, City of 

Livingston; James E. Gardner, Esq., of Helena, Montana, represented the 

Defendant Board of Personnel Appeals; George F. Hagerman, Field Representa-

tive, AFSCME, acting pro se, appeared on behalf of the Defendant American 

Federation of State, County & Municipal Employees. 

Counsel for Defendant Board of Personnel Appeals entered herein a Motion 

for Substitution of Judge Jack D. Shan strom, and the undersigned Judge as-

sumed jurisdiction herein. 

The Court having received certain documentary exhibits introduced by 

the Plaintiff, and having heard oral argument on the Plaintiff's motion to con-

tinue the Temporary Restraining Order in effect pending a determination on 

the merits, and further arguments having been had on the Motion to Dismiss 

-1-



and Motion to Quash filed by the Defendant Board of Personnel Appeals, and 

the Court being fully advised in the premises, it is hereby 

ORDERED, and this does order, that the parties submit legal memorandums 

in support of their respective positions, to be filed according to the following 

schedule: 

1. Plaintiff's memorandum to be filed July 10, 1981; 

2. The Defendants' memorandums to be filed by August 1, 1981; 

3. Plaintiff's reply memorandum to be filed by August 7, 1981; and it 

is 

FURTHER ORDERED, and this does order, that the Temporary Restraining 

Order heretofore entered herein be, and the same hereby is, continued in full 

force and effect, pending the submission of all briefs and until further order 

of this Court. 

4DOC46/W 

-2-
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FUl 2 2 

OF PERSONNEL APPEALS 

1 LN THE DISr:tiCT COllRT 

OF THL ;) JUDI IAL DISTRICT OF IllE STATE OF '10?lTANA 

IN AND FOR THE COUNTY rJw PARK 

4 * * * * * * * * * * * * * * * 
;) TliE CITY OF LIVINGSTON, ) 

a municipal corporacion, ) 
6 ) 

Plaintiff, ) 
7 ) 

-vs- ) 
0 ) ;) 

BOARD OF PERSONNEL APPEALS ) 
9 of the HONTANA STATE DEPART- ) 

l'IENT OF LABOR AND INDU ) 
10 an a,o;ency of the State of ) 

i!ontana, and ANERICAN ) 
11 :·t:!CRATION OF STATE, COUNTY ) 

/:, ;'IUNICIPAL EHPLOYEES, Al'L-CIO,) 
12 a labor organization, ) 

13 

14 

) 
Defendants. ) 

No. 81-159 

FINDINGS OF FACT and 
CONCLUSIONS OF LAH and 
~1ENOP-.f\NDUM 

15 This case was submitted to this Court on briefs by each. 

16 of the actorneys for their respective parties. The Plaintiff, 

17 CITY OF LIVINGSTON, is represented by Donald C. Robinson of Butte 

18 and Defendant BOARD OF PERSONNEL APPEALS, is represented by Janes 

191 E. Gardner of Helena. The Court havinp; exarn.ined the file in this 

20 matter, and from an examination of the records, the oral argu-

21 ments presented, and from an examination of the briefs of the 

22 parties, and the law licable, the Court makes the following 

23 Findings of Fact and Conclusions of Law: 

24 FINDINGS OF FACT 

25 

26 

27 

l. That on July l, 1979, the Plaintiff CITY OF LIVING- I 

I 
STON entered into a labor a,o;reement vJith Local No. 2711 of 

:
1ontana State Council Noo 9 of the Anerican Federation of State, 

28 County and ~1unicinal loyees, AFL-CIO (4FSCME). 

29 2. That che Union renresents all emnloyees of the City 

'
<)() 

'

0 of LiovinRston Police Department, with the exception of the Chief 

:31 Hnd Assiscttnt Chief. 

:J2 :3. l'har \C: co lec>.:.i--J(~_ bar?',c1ining agreement contains a 

-1-



11 standard non discrirn n;:Jti.on cL:.n.lse, vi;;' 

110t ~o discriminate a~ainst any emoloyee for his activity on be-

hc:_t:.Lf o:_:, or 1Jcmbc:rsl·1ip in, t!"·Je tJnion. 11 

That the collective bar~ainin~ a~reement orovides 

, ,I 

,_; L .. ild. '- u£iicers \1111 be guaranteed a rotation of shifts every 

G twenty (20) working , but that there is no reference in the 

'I 
sl 
fll 

1011 

agreement regarding s or hours in which shifts will be 

scheduled. 

5. That in the spr of 1980, the Chief of Police of 

the City made a reassignment of manpower on the Police force, 

11 creating a new shift oeak crime neriods. 

14 

15 
I 

161 
nl 
18 

19 

6. That certain employees were assigned to that shift. 

7. That on May 10, 1980, the Union filed a grievance 

with the Chief of Police protesting his action. 

8. That the Hayor of the City then took the oosicion 

that creation of a new shift does not constitute a matter that 

is subject to the grievance and arbitration nrocedures of the 

contract. 

9. That on August llf, 1980, the Defendant Union filed 

20 an unfair labor practice ch with the Board of Personnel 

')1 - Appeals charging the City with refusing to process a grievance 

221 through the contractually agreed upon grievance procedure, alleg-

23 ing that the City violated its duty to bargain in good faith as 

24 required by 39-31-401(5), MCA. 

25 10. That on September 2, 1980, the City filed an 

Answer denying the c 

27 ll. That on Aoril 16, 1981, the Board sent each carty 

28 a Notice of Pre-Hearing Conference. 

29 12. That on May 27, 1981, the City filed a Motion to 

30 Stay Procc ings oencling a judicial determination of arbitration 

31 of the underlying disnute. 

13. That the Board r ed to stay nroceedings and 

-2-



:I 

1 Lssucd an or r v che noclon. 

L'+. ,'i ' 
j_j d l. j l_ q d l che ClLv oiJcained a ·rempor-

1 declaratory and injunctive relief. 

;) CONCLlTSIONS OF LA~ 

G Thai- t:he centca] Lssu.e of this ca_se is: \.-Jhcn a 

7 Union files an un ir labor uractice chaq;e vJith the Board of 

8 

15 
I 

161 
17 

181 
19 

20 

21 

221 

'Y' I 
•.. J I 

2·11 

251 
2G 

27 

28 

2DI 
;lOll 
31 i 
·~·) I ,_ 

II 

Personnel Anpoals, must chat adr1inistrative nrocess be allov1ed toi 

proceed to ics finaJ conclusion, or, should o. D~0cricc Cu\. 

determination on che issne of arbitrability be. allowed to take 

precedence. 

2. That in view of the charge made by the Union, the 

administrative remedy should uroceed prior to District Court re-

vie1.v. 

3. That tenporary restraining order issued by this 

Court is hereby quashed. 

4. That AFCSME and tho City of Livingston shall pro-

ceed with the pending administrative hearing in this matter. 

DATED this 22ncl day of Decet'lber, 1983. 

Josenh B. Garv 
Dls t~ic t Judge 

NEMORANDUM 

The probl.er:1 i.n this case arises out o£ a conflict De-

tween the section of the statute dealing with management rights 

I 

I 
I 

(39-31-303, MCA) and dealing with tho duty co ::::::'"! 
the section 

regardinp: conditions of omplovment (3'1-:H-305, l1CA). The 

tiff City wants the Court to determine whether the City nust s 

mit the contract dis ce to arbitration. The City does not refut 

the claim that the Board hears and remedies unfair labor practice~ 

It. si..FF")L disaF::rc:c~s ~hat" its action ~;vas an unfair labor ~ractice, 



1 

') 

'l c'>.::d!'lJ llUf' si!OlLLd ;, 

he ,~Jction ~_ .. ;as ;1 r!.CJ.na_F,ement: nrcrOPJtt=ive. 

(' de vvhecher c:~e C.Ltv! s refusal co arbitrc.t'e 0 

1s an unfair L~bo~ nrctcci.ce. The Board insists that a 

DistricT Court cannot accept jurisdiction for a declarfttory 

fi juct~rJenc accion when c1n adniniscrat·Lve nroceedin~ is already in 

7 nrocess. 

The nroce chat the Plaintiff City proposes is a 

\) orelirninary injunction te lite by the District Court pend-

10 in~ resolution of the declaratory judRment action. The Court 

11 would then decide the issue in the declaratory jud~ment action--

12 thac is, whether che present issue is arbitrable. The Board 

13 could chen proceed unon the conclusion of the declaratory jud~-

14 rnent action. The Ci aBrees that a Board hearinB is accentable, 

15 but only at the apprc)nri.Rte stage. For the Board to decide this 

16 issue now would mean the Board was undermininB jurisdiction of 

17 the District Court to render a declaratory judBment on the issue 

18 of arbitrability. 

19 The Board ar~ues for a reversed nrocedure. First, the 

20 Board should rule on matter of an unfair labor nractice. 

21 This order could in curn be appealed to the District Court. The 

22 Board argues char a District Courc rulin~ would be appropriate, 

23 but only on anneal er Board action. If the Court acted at 

2<! this sta~e of the JYroceedinfcS, it h'ould be usurpinp; the function 

1• of the administrative a~ency. 

26 The uesr of whether the underlyinp; issue -- the 

27 City's action in esc 1ishin,c; ana.· shift-- is arbitrable or not,J 

-1 s indeed an interesr:Ln_P; question to this Court. EoVYever, that 

29 is not che issue IJefore the Court. The sin~le issue is who has 

:JO the ri 
' 

r l":n rule fi_r c in VJ_e'~>J of the Union's charge re.?;ardin?, 

the District Cour: or the Board of 

32

11 

i'ecs,o 

; ' 



I C~1se LJ'id i.n -1cd ces thn c: one renedy ch0 Union couLd have 

') pursued \-.rould hnve lH.:_\c:n <l_ ;~u'-~ tn compel arbitration. Sui t~s to 

:J COt:'lD _L ttrbit.:ra_t:ion \,.rere Ci_ r_-c 

·1 Te a_c:t1_~_:J_' _;~n i_o n_v~. _l_l_~:'_i:l___~o_f __ E_" c_i l!_c_a_t_i()l! . l7 3 i'!o n t . 215 , 56 7 P 2 d 

l 7 5 Hon t . 3 31 , 5 73 P , :2 d 116 2 ( l q 7 R) . Ecy~:vever, the Union 

chose ~l diCfcrenc avenue It led an unfair labor practice 

S charge with the Bo of Personnel A~~eals. There is nothin8 

9 which denies a Union this avenue to seek its remedy. Statutory 

wi law is very clear on this point. Section 39-31-401(5), fiCA, 

11 states chat it is an un ir labor practice for a public employer 

.!2 to: 

13 

15 

16 
practices. 

18 

(5) refuse to bar~ain collectively in good 
th with an exclusive representative. 

Section 39 31-403 states the remedies for unfair labor 

Violations of the provisions oE =~-31 
are unfair labor practices remediable 
Board pursuant to this part. 

' 0" 
I .L , 

by the 

The statutes are also very clear on Court review and 

20 enforcement. Section 39-31-409 states: 

24 

25 

26 

27 

28 

29 

30 1 

31 

~l2 

(l) The Bo or t.he complaininp; party may 
petition for the enforcement of the order 
of the Board and for aporopriate tempor
ary rel ef or a restraining order and 
shall le in the District Court at its 
mvn ex pen ci e the record and the proceedings. 

(2) Upon the filing of the Petition, the 
Distri.c Court s ·!1 1 hnvc jtirisdiction 
of the eed Thereafter, the 
District Court shall set the matter for 
hearing and shall order the carty charged 
to be served with notice of hearin~ at 
least cwenty days before the date set 
for bez:1ring. 

(6) After t hear , the District Court shall 
issue its order ~1~antin~ such temporary 
or ~ernanent relief or a restraining ordc,-

s i ons just and nroner, enforcin~ 
.:1s so ( 1

, :. t.:'-d sf:;_ct: aside., in 1.vhole 

-· 5~ 



1 

') 

., 
d 

o c -l n 
ll 

be su 
Court 
Civil 

The Court 

the urdc:r n F the Board. 
of che l)fsc::ricc Cuurc siJ<J:_: 

to rcvi.cw }) cl1c Supreme 
ln accordance with rules of 

ocedure. 

re re ctf~rees ~,Iit:h t:he Defe::nda.nt Board, 

fi that, in vi"'"' of the action taken by the Union, a declaratory 

6 judgment action is 

adrd..nis tra ti ve rene 

per ;tnd LLllJ._U'lC.!_y ~:>ince LL"·'- -....:sLabLi.shecL 

1

. 

cs have been initiated but not yet exhausted 

!J 

10 

(1976)' Ls a case ir1 pc)int, with a variation in facts since the 

charEe was pendino; before the Police Co~.mission rather than the 

Board of Personnel eals. A question of law arose rer;ardino; 

certain authority of che Police. Comr.dssi.on, and the advise of a 

District Court was seught by a Hrit of Certiorari. The Courc 

I 

I 

I 
14 

15 

deemed declaratory j ~ment u more a~procriate action, and made a/ 

appealed. On the issue of the propriety of ruling VJhich Tvas then 

a District Court rendering a declaratory judgment during the 

ncondancy of the coml'lission oroce.edings, the /-fontana Suprel'le Court 

18 held: 

19 

20 

21 

22 

24 

2r; 
v 

26 

27 

29 

:30 
I 

(7) There is no Nontana lmv on this narticular 
situation because it is generall~ conceded 
in the law that this is not the office of 
a dec torv judgment. Declaratory judg-
ment is a remedy that declares the rights 
and duties of the narties. 

(B) The puroose of declaratory relief is to 
liquida e uncertainties a~d controversies 
which t result in future litigation 
and to adjudicate rights of oarties I•Jho 
have not otherwise been ~iven an opportun
·i !_cv to those rights determined. llmv
ever, ic is not the true purpose of the 
declaratory judgment to be provided a 
substi ute for other re~ular actions. 
22 An. Jur. 2d. Declaratory Judgment 
Section:-:; l, 2, and 6. 

Other jurisdictions have denied the remedy of 
declaratory judg~ent where ~1p~eal hy stature 
or ott1crwise from the actions of administrative 
bodies exiscs. (cite) 

Sinilc•rlv Flori ic is well established 
(c_l cc::) ~-~ .·t e declnr<J.cory judgaent statute: 

n.J s icLl:e for an established nro-

n-



1 

II I 

i i 

15 

wl 
17 

I 
18 : 

1 u I 

'.'cdu cc Co-:_· .i npeal o c rc:vie'\.\.1 of decisions 
oL J iL:ic..t.L c;:LlJ;ln:t: ·· oJ·- of Boards or 
admini.strntive offi..cial.s exerci~;in.~: 
J iciul or quasi-judici2l powers.'' 

No juris ctions that could be Eonnd con
sidered. r:1uc'!' le.ss apDrO\Ted c:hc: declaracory 
judKment as a vehicle. to obtain relief 
from rul s within the jurisdiction of 
adrr1inis era t.ive; bodies or cornmiss ions in 
the process of exercis their cuasi-
judi~ia] functions and/or nnr.r0rs: 

(9) The declaratory jud~ment in this matter 
~,,;as erly issued t:1nd is hereby 

and of oo e[fect. Dewar, 
sunra at 154. --------

The Plaintiff Ci did not present an altoBether com-

pellinr-~ argunent agJ:linst tb.e exhc.1ustion of administrative remedie, 

doctrine. The City argued that: 

In the instant case, if the Union believed 
that the grievance was arbitable, and the 
City intended to the contrary, then the 
Union should have, and could have, brought 
suit to compel arbitration. 
Plainti 'sHemorandum in Supoort of Hotion 
for Preliminary Injunction, ~~ 8. 

The Court: a es Hith the City that the Union "could 

have" hrought suit to com.pel arbitration, but does not agree that I 
such action Has the Union's only alternative. Since the Union 

20 chose to pursue an unf r labor practice charge, it would be 

inappropriate for the Court to rule on the arbitration issue 

22 Hhile that charge is pending. Since the administrative r:1achinery 

23 is already in gear, it should be concluded, at Hhich time the 

24 Court has jurisdiction for revieH and enforcer:1ent. 

25 Closely re ted to the issue of exhaustion of admini-

26 strHtive remedies i che issue of the appropriateness of a de-

27 claratory judgment action. An anplicahle precedent is found in 

28 the case of Jef s CoC1l.J.:r~_· _v~_Industrial Accident Board, 126 

2() Mont. 411, 252 P.2d 1046 (1952). In this case, the Coal Co. 

301 
31 

I 

Ciled ur1 Jction co oin enforcement of the Board's order to 

nee 'rith a '1ontana Statute. The 

"1')! ,_I r ur che Coal Co , but on appeal the 



2 

:3 

·' I 
[) i 

10 

111 
1211 
131 
HI 
151 
1G\ I 
1'71 I --;II 

1sll 
' ii 

1Uii 
II 

2011 
21 I I 

r ,, i , Hl' 1 r ,;c~.::~Led L~~-LL: t::!·le couit:v T10\\1 C>r 
o L chc c:cHll~ may not be invoked by a 
lit LP:ant 'i>Jho hLiS u p1nin, snec'dv :tnd 
adequate at law. (cice) 

Ti-\ r~ );• I fpd CHI PLJil1t::ifF :ts t:he 
basi_s for r c relief sou~ht could be 
asserted <:JS .::-J defense to-'clny ·nroceedinr::s 
bra ~ by the Board to enforce comnliance 
\.,r"i,t~h -~. ~-,-- order. 

\.Then r~vltte-Lc; relied on J_r: the cormlaint in 
d.n lLJjUuL:.LLUll uc~·:iun con~-:iL.-L uce a defense 
to an action at law, it is held to con
stitute an adequate remedy at law nre-
eludinR unciive relief~ (cites) 
Jef ies, s ra at 1047. 

The Co.:tl Co then noved for ~:Zehearing, asking that che 

complaint be vie\ved as a declaratory judp;P1ent action. The 

Supreme Court denied the motion, stating that the Coal Co.'s 

grounds for challenp;in(', the Board's order could be raised in 

enforcement proceedi11~s or proceedings ~uestioning the validity 

of che statlite. 

Anocher applicable case is Internountain De<'[coness Home_! 

for Children v. Mon tanEJ ti'lent of Labor and Indus t Labor I 
~tandil:.:r_cl,s Division, 62.3 P.2d l38L, (1981) In this case, the I 
Division sent a Notice of Hearing informing the Home of a pendinp;l 

charge of back wages. The Home petitioned the District Court for 

a Temporary Restraininq; Order and Declaratory JudR",ment, reouest-2211 
231. ing a deterl'lination of the apolicable statute of limitati.ons, 

241 arguing thac the wage claims should be barred. The District Cour 

2511 
il 

accepted jurisd tion and ruled on the question. On appeal, the 

Supreme Courc held thut tl1e District Court erred in granting the 

restraininp; order, and chat the Denartment possessed only invest-

Cory l)O'dCCS the rcc-c'·lent of r:.inifTlum statutes. The Court 

30 .only comol.ica the administrative 
n o t=::s:) of d n·-) t::h(; validitv of the 
·.1.,·.• .. -i.I~ ... i--lJ',r.'•." :::. 'L·-'-r-'"' cl the l. '"Den·l·ve ""~ ~ ~ , L c.ct_L_;,.-:o an _ neA __ ~:>--

:n~~J(._~css Lrt~~ o these clc-1iT'1s. Plaintiff re-
tJested and eceived A rescrainin~ order 

... q .. 



1 

7 

al.1ogi 1.:.hnt t:hc' !Jv~;nr~~l"~Cn 1-=:' :-; ac~: i.JJl"i 

/!Lt·c;d ics ri be: fr0~c fror1 the 
deiensc of sL~_c.J.le \VCJge cL·Jii'lS. Th-is 
~1ll.e5~ed unoroven harm alone does r1ot 
sufficien ly threaten nl~intiff's in
dividual r ts t:o _iu::t:i Courc-onicrecl 
restraint o the Department. Tho statuto 
of limitations dcfe~se could be inexpen
sively and easi JSsertcd ac the Depart
ment's administrative hoarin~. (cite) 
IIl ter~oun t c~j~]:2, §_ln?r,~~ at 13 8 7. 

In summary, tho Jootrino of exhaustion of administra-· 

S tive remedies, and ioty of a declaratory judgmonc 

() 

H\1' I ..i. ~} 1 

' 

11' 
I 

1311 
HI 

I 

151 

:: ::';,:·;;':::.::•:i nL ;::~:::, ::""::'~::, .::::: ,,: ~::nn I: n :::i ::• I 
the tir1o. I 

Both the Plainti City and the Defendant Board bolster 

their arguments on basis of judicial efficiency. (A conten-

tion sorely miscalculated in this case.) The Court finds equal 

merit on. both sides While it is true that a District Court de-

cision on tho arbitrability question may eliminate the need for 

17 Boarcl aotion, the reverse is also true. An administrative hear-

18 

19 

201 
211 
22[1 

2311 
24'1 
25 

ing on the issue may well eliminate the need for an appeal to 

the District Court. In any case, the point of this decision is 

that administrative machinery has been established by statute to 

resolve the very tion raised in this case. Unfair labor 

practices are remed le by the Board of Personnel Appeals. It 

is the Board who dete es whether the charge has merit. There-

after, the District Court has jurisdiction. 

The Plain ti. City cited several eases illustrating its 

'JG - argument that the Court. can order arbitration, and most probably 

27 decide the enforooability of an agreement to arbitrate an issue 

~-?.8 - arising under a collective bargaining a8reement. (See Butte 

?(\ -" T'-'_achers_'_UI1ion_v_'-Jl.oard of Education, 173 Mont. 215, 567 P.2d 

:;o II 
;)! 
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5l (1977), and Education Ass'n. v. Wibaux Coun ux 

,...., '· 573 P 2d 1162 (1978). Butte Teachers in-

1 arbicration. The District Court ordered vo l '1l':ci 

-9 . 
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r; 

7 

10 

11 

12 

II[] d the 

Defend<-ln t Bon 

o[ gain~ che rouce of 

Board. Simila_r 

conpel arbitration by 

the complaint, and 

seances the scl1ool bo 

C.Oll!~Ld.Ct. C:lnd WZJS thu 

upremc Court Hhile this case 
I, 

s a r;.:;uP1.cn t~ 
I 

it fctils 0 cclcEc thcl 

lf"lc:nt Lhd.t the Union ':r_~ill has chc nn'"il'l"i 

an un fnir labor nractice charre throu.''h the[ 
i 

the 
I 

the school board; the District Court denied! 

Supreme Court held that in the circum- I 
~lle' ,1 S action \<TC1S not a 11 grieva.nce'' under r -

ect to binding arbitration, and - I not ,:-:; 

arbitration of the issue was not allowed by the laws then in I 
I 

effect. Again, the case is distinguished from the present actionl 

since the association sued to compel arbitration. 

The Plaintiff City accuses the Union of havinf; "con-

jured up a grievance for the purpose of overriding a colicy with 

1-d1ich t:.he Union does not a,o;ree 11 Pl .. 'ff' M · d , ... arntl s J.emoran UD1, 

at 8. Even if such a claim was valid it would nevertheless be no 

justification for cl1 Courc to pluck an issue out of an ongoing 

18 administrative proce ings. The Board is fully equinped to re-

10 
.'~ ,} ' 

2oll 
solve cl:1c issue. Ic appears to this Court that the alleged 

aggrieved Union had two (2) options. It could sue to enforce 

21 arbitration, in a District Court or file an unfair labor practic 

22 charge before the Board of Personnel Anneals. Each approach 

23 vJOuld have its o•dn tages and its 01:-7n risl~s. But since U1e 

24 Union took the p;rievance route, that route TIUSt be brought to its 

~:;1 conclusion before this Court has a role. 

In conclusion, it is almost axior:wtic and hornbook lav,; 

C h C1 t I 
' 

aclm:inis trative proc£~dures should be exhausted before re-2711 
28 1 ' l' . ' . t T I except un6er very :L"Dlteu clrcums ances. _._n 

29 

:10 I 
I 

suppo:-t of this vie1.1 

t:he a 

1s rlecision follows this basic fu~danentai 
1strat remed1es and the follow1np; th••t 

,, ' 
di :~ l~ecc:u-::··se C<::tn he h;ul co the Court.:s if necessary. 
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DATED this 2nd dav of December, 1983. 

Robert Jovick, Esq. 
Hr. Geor~e HagerE1<311 

Josenh B. Gary 
Dis tri.c t Jud2;e 

Poore, Roth, Robischon & Robinson 
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