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IN THE DISTRICT COURT OF THE THIRTEENTH 

JUDICIAL DISTRICT OF THE STft.H OF MONTANA 

I N AND FOR THE COUNTY OF YELLOfISTONE 

CITY OF BILLINGS, a t~ontana 
Municipal Corporation, 

Petitioner, 

vs. 

STATE OF MONTANA BOr,RD OF PERSONNEL 
APPEALS AND CHAUFFERS, TEAMSTERS AND 
HELPERS, LOCA.L UNION NO. 190, 

Defendants. 

APPEALS 

Judge ~H 11 iam J. Speare 

tlo. DV 83-469 

OPINION AND ORDER 

12 This matter came on regularly before this Court on Petition 

13 for Judicial RevievJ as provided in the Administrative Procedure Act 

14 of the State of Montana. Tile Petitioner, The City of Billigns, appeared 

15 through its attorney, K. D. Peterson of Peterson, Schofield & Leckie. 

16 The State of Montana Board of Personnel Appeals appeared through its 

17 attorney, James Gardner.- Chauffers, Teamsters and Helpers, local 

18 Union No. 190 appeared by its attorney Emily Loring of Hilley & Loring .. 

19 The matter was briefed, and argument was had before tile Court, and the 

20 Court has considered ttle briefs, tIle oral argument and hilS revie\."ed 

21 the record herein. 

22 This case \."as remanded by the Montana Supreme Court to the 

23 Board of Personnel Appeals in City of Billings versus BPA and 

24 Teamsters, 6~8 P.2d 1169 (1982). The hearing eXeminer at tile SPA 

25 revie\~ecJ the facts of this case, pursuant to the Montana Supreme 

26 Courtls order of remand. The hearing examiner determined that 

27 after considering"all relevant facts, and employing the dual motivation 

28 test, the City of Billings terminated Sue Carlson in violation of 

29 Sections 39-31-401(1) and (3) MC,~. 

30 On February 2, 1983, the Board of Personnel Appeals adopted 

31 the amended recommended order of the hearing examiner as the final 

32 order of the Board. 



1 Thi s is a review of the finJl order of the Board of 

2 Personne l Appeals and t ha t fin al order is reviewable pursuant to 

3 Section 2-4 - 702 MeA. Venue is in Yel lowstone County, MontanJ . 

4 The 11earing examiner for the Board of Personnel Appeals 

5 has found t he facts in this case and these facts are accepted by the 

6 Court. The Court moy not ,ubstitute i t' judgment for t ha t of the 
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agency as to t he wei ght of t he ev idence on questions of fact . 

Thi s case requires application of the IIbut for" test 

enunciated in Mt. Healthy City Schoo l District Board of Education 

vs. Doyl e , 429 U.S. 274 (1977). This test has been adopted by ttle 

State of Mo ntana for dua l motivation cases under Montana ' s Collective 

Bargaining Act . As applied in t hi, case, the Mt. Healthy te st required 

Carlson to show that her protected union activ ity wos a substantial 

or motivating factor in the City's determination to discharge her. 

The burden then shi fts to t ile Ci ty to show that it would have 

termi nated her , absent her protected activi ty . 

There '.;as substantia l ev idence to demonstrate t hat Carlson's 

union activity was a motivating factor in her discharge, after 

conSiderati on of Carlson 1 s entire work history. 

Carlson was a union steward with the AFSCME from October, 1977 

until May, 1979 . As a stewa rd, she filed severa l grievances on behal f 

of herself and other employees. After fili ng a gr ievance against her 

supervisor, she ~/as asked by the City Administrator why she filed so 

many griev ances, whether she 1 iked her job, and why she did not seek 

employment elsewhere . After t he supervisor had been fired, he told 

a fell ow uni on membEr that he should ha ve f i red Carlson . 

In Apri l of 1979, an unscheduled perfo rmance evaluati on 

was conducted on animal shelter employees. Carlson wa s told that 

the evaluation would not be placed in her personne l file; she later 

learned tha t it had been placed in her file. After objecti ng, she 

retu rned to t he personnel of f ice and t he evaluation had been removed , 

and she fil ed a grievance on that matter. 
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1 On September 25, 1979, Carlson received a performance 

2 evaluation which rated her as an average employee and resulted in her 

3 merit pay increase. 

4 On February 2, 1980, Carlson represented her department 

5 during the bargaining bet\'Jeen the Teamsters and the City of Billings. 

6 She openly discussed problems that stle felt existed at the Shelter. 

7 Follmling that meeting, her supervisor orally reprimanded her for the 

8 statements she made at the meeting. 

9 After the February 2 meeting, Carlson was required to drive 

10 Truck 1085, a truck that she had complained about at the bargaining 

11 meeting, despite the fact that she had not been required to drive it 

12 during the previous two years. On February 11, 1980, Carlson was 

'13 reprimanded for operating a truck without a tachometer, although this 

14 was a common practice for the employees. 

15 On Marct1 10, 1980, Carlson was terminated by her supervisor 

16 for insubordination and lack of cooperation. 

17 There is substantial evidence in the record to support the 

18 conclusion that Carlson clearly carried her burden of establishing 

19 a prima facie case that her protected union activity was a motivating 

20 factor in her dismissal. 

21 The burden then shifted to the employer, to establish that 

22 it \'/ould have taken the same action regardless of Carlson's protected 

23 conduct. Upon conSideration of Carlson's entire work history with 

24 the Ci ty, the City has fai led to carry its burden. 

25 On May 11, 1979, Carlson's vehicle "as struck from the 

26 rear by another. Carlson used intemperate language in describing the 

27 accident over the radio. Also during May, she was reprimanded for 

28 having a rider in the van. During June of 1979, Carlson picked up 

29 the wrong dog after a postman had been bitten by a dog. During this 

30 course of events, Carlson conducted herself in an improper manner 

31 and received a letter so adviSing from her supervisor. 

32 On September 14, 1979, Carlson did damage to an animal 
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shel ter vehicle while backing it out of the garage. 

2 In late December of 1979, there was an incident involving 

3 Carlson's alleged refusal t o go home on sick leave, after being 

4 ordered to do so, She was suspended for four days with ou t pay, and 

5 given a written reprima nd for insubord inat ion for t his i ncident. There 

6 WJS cons iderabl e confusion over thi s incident and who se fault it was. 

7 There was no grievance procedure in effect at the time and there is 

8 evi dence to support the hea ring offi cer's de terminati on that the 

9 incident was noth ing more th an an attempt by Carlson to work af ter she 

10 had been be lated ly adj udged sick by Larson, her supervisor , 

11 In March of 1980, the incident involving Carlson and 

12 the schnauzer dog occ urred , Carlson had picked up a dog she believed 

13 to belong to a friend and t ook it to her home because the friend was 

14 in the hospital. A Mrs. Wertz came to the animrJl sh e lter looking for 

15 her schnauzer dog end Car l son told her that she had picked up a 

16 schn au zer dog and Carlson told her that she had picked up a 

17 schnauzer , but had returned it to its owner. \'ie rtz ca li ed Carl son' s 

18 supervisor and tol d hi m t hat she was convinc ed that the dog was being 

19 kept fro m Iler. Carlson and her supervisor then went to Iler friend's 

20 house. The friend told the supervisor that he did not have t he 

21 schnau ze r anymor~ . Carlson then st ated that the dog wa s at her house. 

22 She initia lly refused to take her supervisor there. bu t late r did , 

23 after being ordered to do so by the Assistant Ch ief of Police. 

24 Altll OUg h the dog was eventually returned to Mrs. Wert z. there was 

25 st ill some Quest ion as to t he ownershi p of the dog . 

26 It appears tllat Carlson received uneq ual treatment 

27 concerning some of the inci dences for which she was repr imanded. It 

28 f urt lle r appears that some of tile reprimands received by Carlson were 

29 

30 

31 

32 

the result of union animus. As such, these reasons could not be 

cons idered to show that the City would have t erminated Car lson absent 

her protected activity. Other reprimands re su l ted fr om poor 

communica tion. City offic ia ls t es tified that employees are very rarely 
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1 discharged. Carlson did r ece i ve a merit pay increase based upon 

2 an average to above ave r age eval uati on , in September of 1979 . The 

3 City did not i ntroduce evi dence as to its practice of firing an 

4 employee in a s ituation comp arable to the fact s pres ented here. 

5 The re is substantial evidence to s uppor t the conclusion 

6 t hat the Ci t y d id not car ry i ts burden of showing that i t wou ld ha ve 

7 term inated Carlson absent her protected union activity. 

8 The City of Billi ngs objects that the Board of Personnel 

9 Appeal s did. not ta ke additi onal ev idenc e after the remand of this 

10 matter f rom the Supreme Court. It appear s that there i s no motion 

11 in the admin istrative record request i ng t hat additional evi dence be 

12 ta ken . The City did file a motion for an order directi ng that 

13 additional evidence be taken before this Court on May 6. 1983. Tile 

14 City ha s been given substanti al oppor t unity to introduce all of the 

15 evidence i t wished before the administ rati ve agency . The ag~ncy has 
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cons idered t he ev idence pr ior to t he merit pay i ncrease gi ven Carlson 

and such evidence was al ready in t he record. The refore , the Court 

will not order tha t additi onal evidence be taken in this case . 

Based upon the foregoi ng, the Court now enters the 

f oll O\;i ng ORDER: 

The dec is ion of the Board of Personne l Appeals i s suppor ted 

by substant ia l evi dence on the whole record and there has been no 

error of l el'/ warranting reve r sal under the st andards of review of the 

I~ontan a Administrative Proc ed ure Act, Section 2·4· 704(2) I-1CA . The 

decision of the agency ordering reinstatement of Susan Car l son and 

fu ll bac k pay is hereby AFF 1RI1ED . 
/ -. v~?:-.-.. l_ 

DATED th is _ -,-1_ day of .)antiMy. 

cc: K. D. Peter son 
James Gardner 
Emi ly Loring 
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STATE OF MONTANA 
2 BEFORE THE BOFRD OF PERSONNEL APPEALS 

3 IN THE MATTER OF UNFAIR LI\80R PRACTICE NO. 10-80, 

4 CHAUFFEURS, TEMISTERS MlD 
HELPERS, LOCl'.L UNION NO. 190, 

5 

6 

7 

8 

9 

10 

11 

12 

Complainant, 

- vs - FINAL ORDFR 

CITY OF BILLINGS, 

Defendant. 

* * * * * * * * * * * * * * * * * * * * * * * 
The Amended Recommended Order was issued by Hearing 

Examiner Jack H. Calhoun on December 13, 1982. 

., 
S·I 

13 
Exceptions to the Amended Recommended Order were filed by 
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R.D. Peterson, Attorney for Defendant, on January 3, 1983. 

After reviewing the record and considering the briefs and 

oral arguments, the Board orders as follows: 

1. IT IS ORDERED, that the Exceptions of the Defendant 

to the Amended Recommended Order are hereby denied. 

2. IT IS ORDERED, that th is Board therefore adopts the 

Amended Recommended Order of Hearing Examiner Jack H. Calhoun 

as the Final Order of this Board, with the t ypog raphica l 

corrections of that decision noted below: 

- Page 1, line 23 should read October 1, 1979 instead of 

1981. 

- Page 4, line 29 should read October of 1979 instead of 

December o f 1979. ~ 

DATED this ~ day of ~1983. 
BOA.RD OF PERSONNEL APPEALS 
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CERTIFICATE OF "AILING 

The undersigned does c erti fy that a true and correct copy 
of~ocument was mailed to the following on the 2~day of 
'a 1983: 

K. D. Peterson 
PETERSON, SCHOFIELD & LECKIE 
2906 3rd Avenue North 
Park One complex 
Billings, MT 59101 

Emilie Loring 
HILLEY & LORING, P.C. 
121 4th Street North - suite 2G 
Great Falls, MT 59401 



1 
STATE OF MONTANA 

2 
BEFORE THE BOARD OF PERSONNEL APPEALS 

3 
IN THE MATTER OF UNFAIR LABOR PRACTICE NO. 10-80: 

4 
CHAUFFEURS, TEAMSTERS AND 

5 HELPERS, LOCAL UNION NO. 190, 

6 Complainant, 
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vs. 

CITY OF BILLINGS, 

Defendant. 

AMENDED 
RECOMMENDED ORDER 

* * * * * * * * * * 

This case was remanded from the Montana Supreme Court 

to the Board of Personnel Appeals on August 5, 1982, for 

consideration and decision in light of events occurring 

prior to Susan Carlson's merit increase as well as subsequent 

happenings. The Board of Personnel Appeals found, by its 

final order issued on April 4, 1981, that Carlson had been 

discharge.d because of her union activities in violation of 

Section 39-31-401(1) and (3), MCA, and ordered her reinstated 

with back pay. The District Court of the Thirteenth Judicial 

District reversed that decision. 

The merit increase awarded Carl s on on or about October I, 

19jLi, resulted from an evaluation of her performance as an 

employee by her immediate supervisor, Darlene Larson. The 

evaluation encompassed ten areas of concern including coopera-

ticn. judgment and dependability. The overall rating of 

Carlson showed her to be above average in most categories. 

I reviewed Carlson 1 s activities as an employee prior to 

the performance evaluation and concluded that those three 

occasions during which she performed poorly as an employee 

should be "ignored U because of the good evaluation. That is 

to say, since the City's evaluation indicated her conduct as 
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an employee, especially in the areas of cooperation and 

judgment, was better than an average employee, I should 

accept that as her s tatus at that point in time. Instead of 

ignoring the events prior to the evaluation and merit pay 

increase, I should have considered those occasions of poor 

performance, along with all other events which occurred 

prior and subsequent to the evaluation and increase. 

Purs uant to the Supreme Court's decision in this case, 

the proper. events which should have been considered in 

determining whether Sue Carlson was lawfully discharged by 

the City are those listed below: 

1. 

2. 

3. 

From October 1977 unitl May 1979, when the American 

Federation of State, County and Municipal Employees' 

union was replaced by the Teamsters union, Sue 

Carlson served as a shop steward and filed six 

grivances against the city, both on her own behalf 

and on behalf of other union members. She was 

also a union trustee and a member of the executive 

board. 

During July 1978 Carlson filed a grievance against 

her supervisor , Nixon , because of his harassment of 

her. At a meeting later in September the City 

decided to ··wipe the slate clean. II 

On October 16, 1978 she filed another grievance 

over the harassment because the September meeting 

had not resol ved anything. Nixon had threatened 

to IIbuild a file!! on her if she continued to run 

t o the union. The grievance alleged continued 

barassment by Nixon, Capta i n Alles and Chief of 

Police Kiser. The city Administrator directed 
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that Nixon cease harassing her, either directl y or 

indirectly . Alles and Kiser were not found to be 

a part of the harassment. During a meeting on the 

grievance with the Administrator, Carlson was 

asked by him why she filed so many grievances, 

whether she liked her job and why did she not seek 

employment elsewhere. 

At various times during her tenure as s hop steward, 

Carlson was asked by the City Personnel Director, 

her s upervisor, the Chief of Police, captain 

Sampson and by Sergeant Hall why she did not quit 

rather than bucking them. 

During March of 1979 Nixon was fired from his 

position. He thereafter went to one of Carlson's 

fellow union members and stated that he should 

have fired her. The fellow employe r reminded him 

he, Nixon, did not live up to the contract. 

In April of 1979 Sergeant Hall conducted an unsched­

uled performance evaluation on Animal Shelter 

employees. Carlson wa s t old the evaluation would 

not be placed in her personnel file , however, she 

later learned that it had been placed in her file. 

Upon " finding it in the file, she went to see Chie f 

Kiser to object. By the time she returned to the 

personnel office the evaluation had been removed 

from her file . She filed a grievance on the 

matter which was finally reso lved to her satis ­

faction. 

On May 11, 1979 the city vehicle which Carlson was 

driving was hit i n the rear by another vehicle. 

Carlson used intemperate language in describing 
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the accident over the radio. Also during May she 

was warned about taking riders in the van without 

permission. She was later given a written repri-

mand for having a rider in the van. 

During June of 1979 a postman was bitten by a dog. 

Carlson picked up the wrong dog and took it to the 

Animal Shelter. During the course of events 

s urrounding the situation Carlson conducted herself 

in an improper manner toward the people involved 

in the incident. She later received a letter from 

her s upervisor telling her s imilar future conduct 

would result in a written reprimand. 

On september 14, 1979 Carlson backed a vehicle out 

of the Animal Shelter garage and did damage to the 

door. She was given a letter of reprimand, however, 

four other people who had done the same thing were 

not reprimanded. The damage Carl son did was 

repaired at no expense to the city. 

On September 25, 1979 Carlson received her perfor­

mance evaluation which resulted in her merit pay 

increase. Overall the evaluation showed she was 

an average employee and it showed she was above 

average in job knowledge, judgment , cooperation 

and initiative. The comment was noted on the 

evaluation form that although she let personal 

problems interfere, she worked well with other 

employees. 

During late QeC€Ucl;8£ of 1979 Carlson gave her 

supervisors a request signed by her doctor that 

she be allowed light duty for ten days so that her 

leg problem would get better. Four days after 
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receiving the request the City gave permission for 

her to work light duty. She had worked regular 

duty while awaiting permission and continued to 

work regular ·duty after permission to work light 

duty was granted. On what would have been the 

tenth day, a Friday, she was ordered home for 

three days, although she protested that her leg 

was better and that she did not have enough sick 

leave to cover the t ime off. Upon being ordered to 

use sick leave , Carlson talked to Captain Alles 

who led her to believe she could remain on duty. 

When Larson discovered she was still on duty she 

had her sent home. On Saturday she obtained a 

release from her doctor to return to work. She 

then reported for work, but her supervisor said 

she CQuld not work . She returned home, but later 

went back because her supervisor changed her mind 

about her working. On Monday Carls on was sent to 

the City's doctor for an examination and was 

subsequently released for work. That same day she 

was given a written reprimand for insubordination 

for refusing to go home when first ordered to do 

so and suspended for four days without pay. She 

attempted to file a grievance but there was no 

extant collective bargaining agreement. 

On February 2, 1980 Carlson appeared at a negotia-

ting session between the Teams ters union and the 

City to explain and express concerns of Animal 

Shelter employees. she complained about equipment 

and working conditions in general, but she specifi­

cally compl ained about having to go into a trailer 
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alone without police backup for a dog and about 

the condition of truck 1085. The next day her 

supervisor orally reprimanded her for speaking out 

at the meeting. 

Afte r February 2nd Carlson was required periodically 

to drive truck 1085, although she had not been 

required to drive it during the previous two years 

and despite the fact she had brought two doctors' 

statements which stated she should not drive it 

because of her back condition. 

On February 11, 1980 Carlson was reprimanded for 

operating a truck without a tachometer. It was 

common practice for employees to drive trucks on 

the weekend without tachometers . Carlson was the 

only one who was admonished. 

On March 10, 1980 Carlson was terminated by her 

superviso~ for insubordination and lack of cooper-

ation related to events the previous week concerning 

a Schnauzer dog. 

On Wednesday, March 5, 1980 a Mrs. Wertz had gone 

to the Animai Shelter looking for her male Schnauzer 

dog which had been missing since the previous 

Monday. She had been told by her postman that he 

saw two Animal Wardens load her dog and a black 

Labrador into their van. On the previous Monday, 

March 3, 1980 Carlson and another Animal Warden, 

Dick Olson, had picked up the two dogs while on 

routine patrol. Carlson believed the Schnauzer to 

be the same dog she had given to her friend, Bill 

Ostwald, earlier in January and for that reason 

did not log the dog in when they returned to the 
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Animal Shelter. It was customary to return dogs 

to their owners when a Warden knew to whom they 

belonged, instead of logging them in at the Animal 

Shelter. Instead she took it to Ostwald's brother 

(Ostwald was in the hospital). When Ostwald got 

out of the hospital he asked Carlson if she would 

keep the dog for him; he did not feel up to it at 

that time. She agreed to do so. On March 6, 

1980, prior to ostwald's release from the hospital 

and while the dog was at his brother's place, 

Larson called Carlson on her day off and asked if 

she had picked up a male Schnauzer. Carlson said 

she had and it had been returned to the owner. 

Returning dogs to their owners in this manner was 

standard, accepted procedure at the Animal Shelter. 

On Friday, March 7, 1980 Carlson returned to duty. 

Shortly after her return, Mrs. Wertz called the 

Animal Shelter from Bill Ostwald's home where she 

had gone looking for her dog and where she had 

come to believe the dog was being hidden from her. 

Mrs. Wertz was upset and was urged by Larson to 

call back after the matter was investigated. 

After Mrs. Wertz left Ostwald's place, he called 

Carlson at the Animal Shelter and told her about 

the situation. Carlson and Larson drove out to 

Ostwald's place. On the way Carlson asked Larson 

if she could speak privately with Ostwald when 

they first arrived. Larson denied her request. 

Upon arrival Larson asked Ostwald if Carlson had 

brought him a Schnauzer. He said she had not. 

Carlson then remarked, "You don't have to lie." 
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"This is my boss, you can tell the truth." He 

continued to say he did not have the Schnauzer and 

had not seen it. Upon re-urging by Carlson, he 

finally admitted that she brought him a dog, but 

that he did not have it anymore, in fact, never 

really did keep the dog. He gave them some regi-

str ation papers on a male Schnauzer which Carlson 

h a d given him previously. Larson asked if those 

were the papers for the d og he had. He believed 

they were. When asked where the dog was, he said 

it was in Shepherd. Larson asked to go see it. 

Carlson said the people were not home, they were 

at work. On f urther questioning she said she had 

the dog at her own horne. As they were leaving 

ostwald's place Mrs. wertz showed up again and 

became very upset with Carlson. She wanted t o go 

with Carlson and Larson to see the dog. Carlson 

refused to take them to her property because she 

did not want anyone to know where she lived. She 

offered to go get the dog and bring it back. ~ .... _ 
L '.'-" !: :;- ;" '~ ' 

~.tz-then decided they (she and Carlson) s h o u l d 

go to the police Department. At the police station 

the Assistant Chief gave Carlson the chance to get 

the dog accompanied by Larson. Together they 

retrieved the dog and took it to the Animal Shelter 

where they encountered Mrs. Wertz along with her 

friends and neighbors who were there to identify 

the dog . Carlson had also gathered people to 

identify the dog as Ostwald's. In the confus ion 

the dog did not know who its mas ter was, nor were 

the people able to tell to whom it b e longed. Mrs. 
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Wertz and Larson took the dog to her veterinarian 

who informed them that it fit the age stated on 

Mrs. Wertz I papers and that the ear clipping was 

his work - work he had performed on her dog. When 

they returned to the Animal Shelter a former owner 

of the dog Ostwald was missing claimed the dog in 

question belonged to Ostwald. Carlson then decided 

to give the dog to Mrs. Wertz because ostwald did 

not want it. Carlson finished her shift that day. 

She went to work the following day, Saturday, and 

was told by Larson she was suspended with pay 

pending an investigation. The following week she 

received a letter of termination. 

An examination of the above events shows that from the 

time Carlson began her .employment at the Animal Shelter in 

October of 1977 until May of 1979 there was not one occasion 

of poor performance on her part. During that period she 

did, however, pursue her activities as a union officer in a 

diligent manner which, according to the city Administrator 

and other city officers caused the city an amount of dissatis­

faction with her. After May of 1979 she did, without question, 

falter as an employee and engaged in conduct which could be 

described as thoughtless reactions to particular situations. 

Given those occurrences and nothing more one could reasonably 

conclude that Carlson needed to be reprimanded and counseled 

on what the Cityrs expectations of her were. However, there 

were extenuating circumstances. She had endured 18 months 

of harassment and grievous conduct by City supervisors and 

management personnel for pursuing union activities; she was 

involved in a divorce, which Larson noted on her evaluation; 

and she had no means of redress for the reprimands because 
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there existed no grievance procedure during the time the 

Teamsters Union was in the process of taking over the bargaining 

unit. The incident when her supervisor made her go home in 

spite of her protest that her leg was better is an example 

of the latter proposition , it amounted to nothing more than 

an attempt by Carlson to work after she had been belatedly 

adjudged sick by Larson. 

When the city, through its s upervisor Larson and Police 

Chief Kiser, evaluated Carlson's performance as an employee, 

they evidently attached little or no importance to aspects 

o f her employment during the preceding months because they 

gave her an above average rating -- they specifically rated 

her high in cooperation, judgment, initiative, knowledge of 

the job and rate of progress. The high rating came, it must 

be remembered, within a few months of Carlson's misconduct 

involving the use of intemperate language after the automobile 

accident and the incident with the bitten postman. Although 

a good evaluation and merit increase cannot excuse subsequent 

misconduct , it seems clear that it should serve as an indication 

of the lack of seriousness that the City attached to the 

prior conduct. In the instant case the two above-mentioned 

matters could not have been serious matters to the City, 

otherwise Larson and Kiser would have made note of them and 

evaluated her accordingly. They obviously did not serve to 

deny her a merit raise. 

The two cases cited by the City as holding that a 

satisfactory performance rating does not erase prior disci ­

plinary actions, Rockland-Bamberg Print Works, Inc., (1977), 

231 NLRB· 305, 96 LRRM 1237 and Concrete Technology, Inc., 

(1976) 224 NLRB 961, 93 LRRM 1282, do not so hold. Rockland­

Bamberq held that a satisfactory performance rating before 
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the election (union activity) cannot give rise to an infer­

ence that a discharge five months later for unsatisfactory 

performance was motivated by the union activity . Here, the 

misconduct (which the Supreme Court said must be considered) 

occurred prior to the satisfactory rating. In Concr ete 

Technology the holding was that it is immaterial that the 

employee received a wage increase shortly before his discharge 

because the discharge was based on a single incident rather 

than on an evaluation of his overall work performance. 

Carlson was not terminated over a single incident. Her 

discharge was stated as being for noncooperation with Larson 

and other employees over a period of time. Yet, Larson 

rated her high on cooperation on the performance evaluation. 

After the evaluation and merit inc rease there was not one 

incident of unjustified lack of cooperation on the part of 

Carlson. The "leg incident!! in December of 1979 reflects 

negatively on Larson's supervisory ability, not on Carlson's 

willingness to perform as an employee. The uSchnauzer 

i ncident U evinced an overreaction by the city to a minor 

mistake - if indeed it can be termed a mistake, inasmuch as 

it was neVer clear to whom the dog belonged. 

What the NLRB cases do hold is that a prior good record 

or merit increases serve to indicate, along with other 

factors, either inconsistency on the part of the employer or 

that the disciplinary action was in retaliation for union 

activities rather than for the reason asserted by the employer. 

In NLRB v. Evans Packing Co. (6th cir. 1972), 463 F.2d 193, 

80 LRRM 2810, the court upheld an NLRB decision to reinstate 

an employee who had been discharged in violation of Section 

8(a)(1) of the National Labor Relations Act. There, the 

employee, after having been involved in protected activity; 
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had been in a fight on company premises 15 months before his 

discharge; had been reprimanded two or three months prior to 

his discharge for spending too much time in the locker room; 

was repeatedly late; was absent without an excuse several 

times; and had a drinking problem, was nonetheless reinstated 

because he had 'been 'given several merit increases and was a 

good employee when he wante d to be. The court concluded 

from those circumstances that the reasons advanced by the 

employer f ,or the termination was not the true reason, that 

his union activities were the reason. See also NLRB v. Charles 

H. McCauley Associates, Inc. , ( 5th Cir. 1981) 657 F2d 6a5, 

108 LRRM 2612; Draggoo Elec tric co ., Inc . , 1974, 214 NLRB 

847, 88 LLRM 1312. 

After reviewing the events which occurred prior to 

Carlson 's merit increase as well as subsequent happenings, I 

must conclude the city had a permissible and an irnpermis -

sible reason to discipline her. The totality of her conduc t 

as an employee provided the city with cause to invoke some 

disciplinary action; however, her union activi ties also 

caused the city to want to get rid of her as is evidenced by 

the comments made by the forme~ .. ~.~ _~~.~~~inistrato:. and _ other 

City officer ~ about her union activities. And, the City ' s 

antiunion animus is further evidenced by the removal of the 

evaluation from her file, t he adverse reaction by Larson to 

Carlson 's statements about truck 1085 at the February union 

meeting with management, in thereafter making her dr i ve 

truck 1085 and in interviewing her, and her only, because of 

the tachograph record, the overreaction by management personnel 

to the Schnauzer episode and finally the Personnel Director's 

comments. All the events taken together compel the con-

elusion that antiunion animus was definitely a motivating 
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factor in the City's decision to terminate Carlson. The 

City's failure to come forth and prove that it would have 

terminated her for any of the individual events or that it 

would have done so on the basis of all alleged acts of 

misconduct taken together shows the City would not have 

terminated her but for her union activities. I use the word 

"alleged" to describe the events, exclusive of the Schnauzer 

dog incident, because; (1) she did not have a chance to 

aggrieve them because there was no collective bargaining 

agreement in existence, and (2) I have found that the earlier 

incidents show hostility toward Carlson because of her union 

activities or they show disparate treatment because of her 

union activities. See Board of Trustees Billings School 

District No. 2 VS. state of Montana ex reI Board of Personnel 

Appeals and Billings Education Association, Mont. 

, 604 P.2d 770 (1979), Bruce Young, et a1. vs. City of 

Great Falls, 39 st. Reptr. 1047. Had she not been a union 

activist who filed grievances for herself and others and who 

spoke up for her own concerns to management, she would still 

be employed by the city -- perhaps as Senior Warden as 

Larson indicated on Carlson's evaluation form in which Chief 

Kiser concurred. It cannot be seriously asserted that the 

City applied its usual rul~s and disciplinary standards to 

Carlson just as it would have to a nonactivist because there 

is no evidence to support such an assertion. NLRB v. Wright Line, 

(1st Cir. 1981) 108 LRRM 2513. After counsel for Carlson 

showed that her protected conduct was a factor in the discharge, 

the City had the opportunity to show it would have reached 

the same decision even in the absence of the union activitYi 

it simply did not do so. In the absence of such evidence 

and despite the conduct prior to and subsequent to the 
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performance evaluation and merit pay increase, I must conclude 

that Carlson's dismissal was motivated substantially by her 

union activism. 

Susan Carlson was discharged by the City of Billings in 

violation of 39-31-401(1) and (3), MCA. 

RECOMMENDED ORDER 

IT IS ORDERED that the final order issued by this Board 

on April 4, 1981, be affirmed. 

Exceptions to this amended order may be filed within 

twenty days of service. If no exceptions are filed, the 

amended order shall become the final order of the Board of 

Personnel Appeals. 'Address exceptions to Board of Personnel 

Appeals, Capitol Station, Helena, Montana, 59620. 

Dated this 6~Td: day of December, 1982. 

BOA~ ~~ APPEALS 
. " / . 

BY: /fjc~ ~~~ 
~kCk H. Calhoun 

/ Hearing Examiner 

* * * * * * * * * * * * * * * * 
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.N r . Ch ief Justi c e Frank I. Ii.'l s~"e ll del ivered the Opinion of 
th o.:: CCqJ r t. 

SU !; a n Car lson, a n an i mal warden employed by respondent , 

\'1 ."3.3 terminate d o n !·ia rch 1 0 , 19 80 . Appe l l a n t Board o f Personnel 

Appeal s (OPA) f ound that she h a d been di scharg e d becaus e o f 

h e r un ion a ct i vi ties . i n vio lation of sec tion 39-3 1 - 40 1 ( 1 ) 

a m: ( 3 ). l·leA, and onl e :t:f::d her r ei nstated with b a ck pay. The 

Di str ict Court reversed t he BPA 's r u ling because o f i mp r oper 

procedu .l"€. \,'e vacate t he Distri c t Cour t decision and r emand 

the c a se fo r fu r the r c onsideratio n by the BPA, s e ction 2- 4-

7 04(2) , ~ICA. 

Initially, we note that the brief of Carlson 's ba r g aining 

representative , appel l ant Chauffeurs, Teamster s and Helpe rs, 

contains no references to the record for any assertions 

containe d in its statement of facts , in vio lat ion of Rul e 

23(a) (3) , 11 . R. App . Civ . P. As an appellate cour t , we are 

usually cor-fron t ed \'li t h a t leas t two conflicting versions of 

what the disp.os i tive fa~ts in ~ g i ven case are. The abo ve 

rule was instigated so that we needn ' t search the entire 

tra nscr i p t for each "fact" asserted by a party. To do so 

mere l y length~ns the time necessary for the preparation of 

the opinion and prolongs any final determination o f the 

case. 

Ca rlson was first employed by respondent on January 17, 

1977, as a water department clerk. On July 1, 1977 , she 

began work as a me ter maid . She became active i n the union 

::'-0?resenting ci t y ewploye e s a t t h a t time. , the A,r.ler i can 

Federati o n of Sta te, Co unty and :'lunicipa l Em~ loyees (AFSC:1E) 

and fi led a grievance aga inst respondent. 

On October 3, 1977, Carlson began working a s an anima l 

warden at the city anima l shelter and s hortly thereafter she 
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became shop s tm'laL"d. 

the end of t·lay 1979. 

She served as ste\.;ard for AFscnE until 

During that time she filed about six 

grievRnces including one alle0ing harassment by her surervisor 

which culminated in her sup~rvisor being sent a Harning to dis-

continue the harassment. In April 1979, this supervisor '..,as 

replaced by anothei supervisor·, Darlene Larson. 

In late Hay 1979, appellant Teamsters defeated AFSCHE 

as the city employees' bargaining representative and, since 

objections to the election were filed, the Teamsters were 

not certified by BPA until October 1979. During this time, 

Carlson received several written reprimands, including 

warnings for having an unauthorized rider in the animal van 

and conducting herself improperly at the animal shelter. On 

September 25, 1979, Larson completed an evaluation form on 

Carlson which rated her above average in most categories, 

after which time Carlson received a merit pay increase. In 

October 1979, Carlson was suspended for four days "because 

of insubordination and failure ·to obey direct orders" involving 

a leg problem and the suspension letter concluded with the 

statement that "any further violations ''1ill result in immediate 

dismissal." Due to the changeover in unions and election 

objections, there was no grievance procedure in effect at 

this time. 

On February 2, 1980, during the contract negotiations 

between the Teamsters and the City, Carlson voiced her 

COL"!.cerns abol..:7:. ·th'2 working con.ditions at the anilllal shelter 

and on the next .,.,orking day, Larson told Carlson she shouldn I t 

have said what she did and that her facts were wrong. The 

first contract bet.,.,een the Teamsters and respondent was 

signed in mid-May 1980. The final event which precipitated 

Larson's termination involved a male schnauzer dog which 
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Carlson had picked up running at la rge on Barch 3 , 1980. 

Ca rlson did not check the anima l in at the shelter because 

she believed i t beIons '::! d t o u f riend of he rs (Osh/aId) ...,ho 

had r e por ted tha t his dog was missing. After fi nding the 

dog a nd talking to Ostt-iald , Carlson kept the do g a t her 

re sidence at Os 'tt~'ald's request b e cause h e '\>,'3.S in the hospital. 

On March 5 , 1980, another person who had l ost a male 

schnauzer (Her t z) called the s he lter. Larson t h e n called 

Car lson who info rmed h e r that the dog h a d been returned t o 

its owne r. On March 7, Nertz cal led Larson from Ostwald's 

home, convinced that the dog was being hidden f.rom her 

there. Carlson and Larson went to Ostwald's home and, after 

initially denying that Carlson had given him the dog, Osttvald 

admitted that he once had a ma le schnauzer but that he 

didn't have it any longer. Carlson stated the dog was at 

Shepherd, !,lontana (where Carlson lived), but that nobody was 

home . After further discussion . she stated the dog was at 

her hous e but r e fused to take Larson there. The assistan t 

chief of police ordered Carlson (accompanied by Larson) to 

retrieve the dog from her home in Shepherd and Carlson 

complied, returning the dog to the shelter. At the shelter, 

Wertz claimed the dog was hers and a veterinarian who h ad 

cared for the' dog corroborated" her story . Carlson gave the 

dog to Wertz. 

On l-larch 10, 1980, Carlson was discharged by Larso n in 

a le i:..tGr which included the fol lmving statemen ts: 

"Due to insubo!:"dination a nd n?n-cooperation 
with your supervisors on incidents relating 
to e vents the we ek of March 3 to l1arch 8, you 
are hereby terminated as of today. 

"You were not cooperative in being truthful 
with me as to the whereabouts of a male schna uzer 
captured by you whi le on duty, March 3, nor in my 
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efforts to clear the s i tuation \.;ith a public 
ci ti zer. ' S sllspicio:ls of t he s hel ter and you con ­
cerning t he dog . 

"You have been prev i o'.\sly warned 011 more than one 
occasion about coopera ting with other city 
employees ." 

On Harc h 1 7 , 1980, Ca rlson f i led an unfa ir l abor pract i ce 

complaint with t he BPA . S:le al leged that the a bove reasons 

VIe Le pretextual and that t he ac tua 1 reason f or her tenai na t ion 

wa s h er union ac tivity, a vio la tion o f sec tion 39-31-401 (1) 

and (3), HCA . A BPA- appoin ted hea!" ing off i cer decided in 

Carlson 's favor ordering respondent to re instate her with 

back pay and this recommendation was a dopted by t he BPA . 

Respondent refused to do so and o n Hay 5, 19 B1 , the Teamste rs 

f iled a petitio n f o r enforcement in the District Cour t . On 

Nay 11, 1981, respondent filed a petitio n to review the 

BPA 's final order and the cases were consolidated. On 

November 9, 1981, the District Cour t reversed the BPA a nd 

this appeal fa llowed. 

Be f ore ".;e begin discuss ing the issue s involved in thi s 

case, a few words about our standard of r eview are i n o rde r . 

Both the District Court's and this Court 1 s standard of 

r eview are dictated by section 2- 4-704 (2), 1·1CA, which provides 

as foll o ws: 

"(2) The c o ur t may not substitute its judgment 
for that of the agency as to the weight of the 
evidence on que s tions of f ac t. The court may 
affirm the decision of the a gency or r emand the 
case f o r f urther proceedings. The court may 
reve rs e or modify the decision if substantial 
rights of the appellant have been pre j udiced 
becaus e the administrative finding s, in feren c es , 
conc l usions , or decisions are: 

" (a) in violation of c onstitutional or 
statutory p I:ovis i ons i 

" (b) in excess of the statutory authority 
of the agency; 
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"( c ) made upon unlm..,tt..I1 -p rocedure i 

.. (el ) affee-ted by othe r erro r of l av;; 

II (e ) clearly er roneous in v i e w of the r e liable , 
p robative , a nd s ub s tantial ev idence on the 
h'hole n';! ~ord i 

"( E) arbitrary or c "pricious or ch a racterized 
by a buse of discretion or c l early unwarran t ed 
exercise o f discret i on ; o r 

"( g) because f indings of fact , upon issues 
e sse ntia l to the dec ision, ~1e re not made al though 
r equested , " 

The Dis trict Court reve rsed the BPA on tHO grou nds o f 

unlawful procedure, a leg itimate subject of i nq uiry under 

sec tion 2-4-704(2) (c ), !-lCA. Th e District Court first found 

t he BPA erred in giving primary we i ght t o evidence o f Carlson's 

union activities occurring more th a n six months prior to the 

filing of her unfair labor practic es claim. The District 

Court also found that the BPA erred in excluding evidence of 

Carlson's discipline problems prior to he r merit increase. 

Th'J.5 < .. ~ e f ra..me the issues on a!?!?eal as follo'N's: 

1. I\lhether the District Court erred in r eversing the 

BPA because it gave primary weight to incidents that occurred 

more than six months prior to the filing of Carlson's claim; 

2. Whether the District Co urt erre d in reversing the 

BPA because it did not admit evidence of Carlson's work 

history prior to her merit increase; 

With regard to the first issue, the District Court 

found that the BPA erred in according substantial weight to 

Carlson 's union activities occurring more than six mo nths 

prior t o the filing of her claim. 

Conclusion of law no. 2 reads: "The Board erre d in 

giving primary weigh t to union activities which occurred 

more than six (6) months prior to the filing of the claim 

o f unfair labor practices." 
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I n the court ' 5 rn.emorandl..liTI a ccompany ing its fi ndi ngs and 

cone 1 usions, "Ie find the f ol l owi ng sen t e nce: "'fh e o nly 

evide nc e of un ion a ctivity fal ling within th e period is 

Ci:!rlson 1s appea:cance at negotiati ng ses sions on February 2 , 

1 98 0, \vherein she appeared Hi th abou t 2 5 o t her City emp loyees 

t o disc us s cond i t i ons of thei r working a r e a s." 

In support of i ts d e ci sion, the Dis t rict Cour t c i ted 

s ec tion 39- 31- 404, !-1CA and N.L.R.B. v. Ha cHi l l a n Ring-Free 

Oi l Co., Inc. (9th Cir. 1 968) I 391 F . 2d 26 . Sec tio n 39 - 31 -

404, provides as follows: 

"39-31-404. Six-month limitation on unfa ir 
labor practice complaint--exception . No notice 
of hearing shall b e issued b ased upon any unfair 
labor pra ctice more than 6 months b e fore the 
filing of the charge with the board. " 

Respondent City cites Macr1illan, supra, also and Sioux 

Quality Packers v. N.L.R.B. (8th Cir . 1978), 581 F.2d 1 53 , 

in support of the proposition tha t the BPA should not have 

used evide nce o f Car lson 's ac tiv ity occurring ou t side th'~ 

six-month p erioc as the principal foundation for i ts r easoning. 

The Te a msters Union does not dispu te the rationale of these 

cases but arg,ues that they are inapplicable here because 

they hold that the six month period applies to the e mp loyer's 

act i v ities and not the employee 1 s. Appellant BPA contends 

that the federal equivalent of section 39-31-404, MeA, has 

never been interpreted the way the District Court did in 

this case and argues further that it is a statute of limitations 

ba r ri ng the fi ling of a c laim on an inciden t af te r s ix 

months, and not a r u l e of e v idence prohibiting the conside ra t ion 

of re levant testimony concerning an ti-union animus \.Jhich is 

six months or mo r e old. 
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All parties agree that section 39-31-404, MeA, i~ 

sL<b s tant i ally silimar t o the t~a t ion a l Labor Relations Act § 

lO lb), 29 U.S.C. 5 1601b) (1976) and in te rp re ta tion s the re -

Dnd e r ar e pertinent here. 

The District Co urt properly relied on ~!ac:1illan for 

the pro position tha t a vio l atio n wi thin the six-mo n th per iod 

m Ll S t 5 t a nd On i t s mvn: 

" To recapitulate, then, we hold that while 
evidence of e vents occurring more t ha n six 
months before the filing of a charge may be 
used to 'shed light ' upon events taking place 
within the six- month " period, the evidence of 
a violation dravln from within that period must 
be reasonably substantial in i ts O\oJn right." 
394 F.2d at 33. 

Howe ver, the actual holding of that case r evol ves around the 

charge o f the employer I s (Mac~Hllan I s) refusal to bargain 

with the union and the focus on the whole case is on the 

emplcyer's activities and lack of promptness. The court 

con t inues from the above quote by saying: 

"t~here, as he"re , that condition is not met, 
i t is impe rmi ssible under the policies e mbodied 
in section lO( b) for a finding of "an unfair 
labor prac tice to be justified by primary reliance 
on the earlier events. Thus the Boar d 's conclus i on 
that Hac~1illan improperly refused to bar9ain \oJ i th 
the union during the applicable limitations period 
cannot be upheld." 394 F.2d at 33. 

The District Court erred i n applyi ng section 39-31-404, 

MeA , to Carlson's un ion activities and oth er inte rpretations 

of its federal counterpart bear this out. In Wilson Freight 

Co. (1978), 234 N.L.R.B. 844, 97 L.R.R.M. 1412, rev'd. on othe r 

0 r ound s ( 1979) I 60 4 P . 2d 712, a n em910yee (Smith) filed a 

number of g rievances and Nas a c t i ve in t he union prior to 

his discharge for conduct exceedin'J his aut;~ori t i' as a shop 

s teward. The administrative l avl judge noted \<lith regard to 

th e employer's answer: 
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II It also raised a s a n a f f irlnative defense 
that the a c ti vities i n whi ch Smith is alleg ed 
t o hav e engaged i n o cc u r r e d more t h iln 6 mo n t hs 
pr ior to the fi l ing o f the unfair l a bo r p r a ct i ce 
c har ge, t herefore the ma t ter is barred by Sec t ion 
101b) o f the Act . 

"Section lO(b) of the: Act i s unambiguous in 
clearly stating that i t is t he unfair labor 
practice, not the e mployees ' con'certe~ ·~r 
union activi~, whl. c h mu s t b e ~'lithin the 10 (b) 
perTOd. The unfaIr-Tabor pra ctice fn the~~­
present case occurred wi th Smith's discharge o n 
September 3, 1976. Smith f iled the unfClir 
labor practice c h a r ge b ased upon this dis-
charge on Octobe r 20, 1976. The refore, Smith 
is well within the l O(b) period and I rejec t 
Respondent ' s a ff irmative defe nse in this regard." 
(Emphasis added.> 234 N.L. R. B. at 849, 97 L.R. R.M. 
at 1412. 

Another case wo rthy o f no te is Inl~ nd Steel (193l), 257 

N.L.R .B _ No . 13 I' 18,238 ), 107 L.R . R.M. 1456 . In Inla nd 

S te e l, an employee h a d been ac t.i ve i n his union ( f i l ing a 

number ·of complain ts) a nd i n work.ers I rights movements p r ior 

to his _voluntary termination of employment. The N.L.R.B. 

found that his employe r refused to hire him seven months 

l ater because of his union ac t i v i t i e s during his prior 

employ ment. There is no indication o f union activities 

d uring his unemployment. Althoug h the six month statute i s 

not specifically addresse d, the N.L.R. B. clearly examined 

and based its decision on the e mplo y e e ' s activity which 

occurred more than six months p r ior to the filing of the 

claim. 

In Axelson Manufactur i ng Co. (1950), 88 N.L.R. B. 761, 

25 L .R.R.N. 1388, the Nati,onal Labo r Relat ions Board h e l J : 

"The e~,ployer as serts tha t Section 10 (b) of the 
amended NLRD pro h i bits the in troduction of 
evidence as t o e ven ts o ccurring more thc · six 
months prior t o the s erv i ce of the charr:i-2 . 'I'hi s 
c o ntention is withou t mer i t . 

"Sectio n 1 0 (b ) f o r bids t h e i s s u anc e 0 .1:: complaints 
and consequer. tly f ind i ng s o f v io l ations of t he 
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did not occur statute based on conduct which 
\vi thin the six months I period. 
not forbid the introduction of 
bearing on the issue of whc,ther 
occurred during the six months_ 
enacts a statute of limitations 
of_ eVldenceY (EmPhasis-adde~ 
rr:-L.R.B. at 765-66, 25 L.R.R.B. 

Hm'le-,Jer, it does 
relevant evidence 

a violation has 
Section lO(b) 

<J.nd no-tarule 
-Axelson-; ~ 
at13T8-:-

Section 39-31-404, !'leA, requires an employee to file a 

charge with the EPA wi-thin six months after an alleged unfair 

labor practice. Here the alleged unfair labor practice 

occurrcu on I-larch 10 1 1980, and Carlson filed her complaint 

on March 17, well within the six month period. The construction 

placed on the statute by the District Court is not borne out 

by the above cases or by the language of the statute itself. 

See also Local Lodge No. 1424 v. N.L.R.B. (1960), 362 U.S. 

411, 80 S.Ct. 822, 4 L.Ed.2d 832. 

The second issue relates to the BPA I S failure to con'-

sider Carlson's conduct prior to her merit increase. The 

hearings officer made the following statements 1 which were 

adopted by the EPA: 

"All of the events which occurred prior to 
Carlson's merit increase must be ignored as 
far as the City's argument in support of its 
decision is concerned. At the time of the 
merit increase Carlson was considered to be 
just that -- an employee worthy of a merit 
increase." 

The District Court stated the follO\ying with regard to 

this issue: 

"In examining whether the City had met its 
burden of proof, the Board excluded from 
consideration all evidence of disciplinary 
problems relative to C?.rlso:1 prior to her 
merit increase of October 3 1 1979. Such 
exclusion has no basis in statutory or case 
law and was therefore impl:ope!.-. The fdct, 
that an employer chooses to give a merit 
increase does not cause an employee's work 
history to vanish_ It remains relative to 
the overall picture, and to ignore it 
is to place an umyarranted, artificial limit­
ation on the employer's review process." 
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Re spondent City argue s that a ·satisfactory per f o r manc e 

ra ti~g does not erase prior di sciplina ry actions, c it ing 

Rocklund-Bamberg P.rint Nark.s, Inc. (l977), 2 31 N.L.R.B . 30 5, 

96 L.R.R.M. 12 3 7 and Concrete Te ch no l ogy, Inc . (1976), 2 24 

N.L. R.B. 961 , 93 L .R. R.M . 1282. The Teamster s ha ve not 

r e f er re d us to any c as e which d irec tly ho lds (as the he ari ng s of ficer 

did ) that a ll e ven ts occu rring prior t o a p a y ra.ise must be 

i g nor ed; hoy/e ver , a number of cases are ci t e d y.here unla\vful 

d i scha.rge s .... lere found a f ter pay i nc r ea s e s were give n, including 

N.L.R .B. v. Evans Pa c ki ng Co . (6th Cir . 1972) , 463 F.2d 193; 

Lynch-Davidson Motors, Inc. (1970), 183 N.L.R . B. 341 , 76 

L.R.R.M. 1484 and Draggoo Electr i c Co ., Inc. (1974), 214 

N.L.R .B. 84 7 , 88 L.R.R.M. 1312. 

The District Court ' s position on this issue was correct 

and the heari ng off i cer should have included e v ide nce of 

e vent-.s o ccurring prior to Car l s on's merit increase. The 

hearing offic ·?;J:: cited no authorit:' fo r his posit i on and the 

union h as not cited any case direc tly or. point. We find 

the more persuasive reasoning t c b e along the lines of t he 

cases cited by the City above . For this reason, we remand 

this case to the BPA for consideration and a decision in 

light of events occurring prior to Car l son ' s me rit increase 

a s well as s ubsequent h appenings . 

Although not necessary to a resolution of this cDse, 

we will comment b r i e fly on the other issues raised by appellant 

no t previously add r essed h e rei:1. Appell a nt arg ues that the 

District Court erred in considering alleged misconduct n o t 

me n tioned in the notice of discnarg e, citing Board of Trustee s 

v . Superinte~dent of P Ui?lic Instruction (1977), 171 !-1ont. 

323, 557 P.2d 104 8 . III support of thi s contention appel l ant 

quote s the following paragraph fr o m the notice of d isc harge: 
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"lJue to insubordination and noncooperation Hith 
your superiors 0 :1 incidences r ela ting to e vents 
t he week of ~·1arc h 3 t o i-la r ci1 G, you are hereby 
t e r minated as of toda y." 

i nc iden t , i.e., the e'.:ents o ccu rri ng i n t he week of !1arch 

3 to Hnrch 8 , should ha.ve been considered. However, a close 

ex a mi nation o f the r e st of the let te r (~et o ut verbatim 

e arlie r in this o pinion) indicate s the b a s i s of t he charge 

\-l a3 Ca r lson's non cooperation wi th o ther employe e s including 

he r s upe rvisors. There is a suffic ient nexus b et\-leen the 

other incidents considered by the District Court refl ecting 

Ca rlson's noncooperation and the discharge letter to warrant 

the District Court's action. 

Appellant next contends that the District Co urt erred 

in shi fting the bu rden from the employer to the employee, 

pointing to the following language in the District Court's 

findings o f fact: 

"S usan . CarlsC?TI did not sho .. " by re l i able probative 
and subs tantial evide nce on the whole record that 
the City would not have discharged her but for 
he.r union activity." 

vie recent ly adopted the IIbut for" test e nunci a te.d in Mt . 

Healthy City .School District Board of Education V. Doyle 

(1977), 429 u.s. 274, 97 S.Ct. 56 8 , 50 L.Ed .2d 471 , f or dual 

motivation cases under Montana's Collective Bargaining Act. 

Bo ard of Trustees v. State ex reI. Board of Personnel Appeals 

(1979) , Mont. , 604 P. 2d 770, 36 St. Rep. 2289. 

I n ~oard of Trustees, we quote d from the t-1t. Healthy 

opinion a s fo llows: 

"Initially, in this case, the burden was pro­
perly place d upon respondent to show t hat his 
conduct was const itu tional ly protected, and that 
this conduc t wa s a ' substanti al factor'--or to 
rut it in other words , that it was a 'mot i va ting 
f a ctor' in the Board's decision not t o rehire 
h i m. Respondent having carried that burden, however, 

- 12-



the Dis tric t Cour t s hould have gone on to de termin e 
,.,rheth er the Buard had show !1 by a p reponderance of 
the e vide nce that it wou ld have reache d the same 
decision as t o r espon den t's reemploy~ent e ven i n 
th e absence o f t h e pro te c ted c ondu c ,t." 42 9 U. S . 
at 285- 287 , 97 S . Ct . at 575-5 76 . ;'Io n t . at 
6 04 P. 2d at 7 77 , 36 St. Rep. a t 2 29r.-

Here the Distric t Cou r t' s statemen t ;,.}as inaccurate . 

'fh e ~1~ Hea lthy test in thi s case r equi red Car l so n t o shot"! 

t hat h e r p r o tected un ion a ctivity \'las a substantial o r mo tivati ng 

f a c tor in the City's d e t e rmination to d ischarge her. The 

bu rden t hen shi f ts to the Ci t y to shm.,r that it wo uld have 

terminated her, absent her .protec ted activity, i .e ., it 

'-lould be an unf air labor prac tice by the Ci t y if, bu t for 

Carlson's union activity, she would not have bee n terminated. 

Finally, appellant contends that the Distric t Co urt 

erred in substituting its judgment for that of the agency on 

ques tio ns of f ac t. As an example, a ppel l an t re fers u s to 

the District Cour t' s f indings that "Car l son \V'as untruthf ul, 

deviot:.s , ::! ~cep~ ,:'ve" and that" [iJ t is clear tha t the incident 

which resu lted in her termination was sufficient cause for 

di scharge without any previo us wa rnings." Appellant arg ues 

the re were no such findings of fact made by the hearings 

officer. 

It is true tha t a c o urt may not substitute its judgment 

fo r t he agency's on questions of fa ct , s e ctio n 2-4-704(2), 

MeA . Although t hese sta teme nts appear in the District 

Court' s finding s of fact, they a re actually conclusions 

(lraw:-\. ~rom the f? c ts f ound by the hearing s officer, 1.-'lhich t he 

Di strict Court accep ted in finding of fact no . 3 . The r e was 

no e rror committed by the Distric t Cour t i n this r egard . 

Vacated a nd remanded fo r proceedings not i nc ons iste nt 

wi th th i s opinio n. 

Ch i e f Justlce 
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\"';'2 concur: 

" "-~-
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2 

3 

4 

5 

IN TIle DISTlUcr COORr OF THE Tli1R1'W~TH 

JUDICl1\L DISTIUcr OF THE STATE OF P-CNrANA. , 

IN AND FOR TIlE = OF =<S'ICNE 

OlAUF'FEtJRS, TE'J\MSTERS AND fiELPERS, 
LGCAL rn100 00. 190. 

6 Petitioner, 

7 vs. 

8 CIT'{ OF BILLn~, 

9 Resp::)(oent. 

10 ----------------------

11 CITY OF BIll.INGS, a !<bntana Nunicipal 

12 

13 

14 

OJtp:lration 

Petitioner • 

vs. 

STATE OF ?fl'lI'ANA I:3Cl\RD OF PER.SC::tlNEL 
15 APPFALS lIND C'iAUFFEURS. TEAMSTERS AND 

HELPERS, .I..O:AL tlNION NO. 190 , 
16 

17 
Res~rrlents • 

eN 81 1015 

eN 81 1054 

IS This watter came on regularly before thls Court for hearing on 

19 Petition for jooicial revie..J arrl on a consolidatoo Petition for eniorcEIne..'lt of 

20 the rulir>;! of the Iloard of Personnel J\j:peals am the Court havir>;! rMde am 

21 entere:1 its Firrlings of Fact ani Cooclusions o f Law am HerorarollTl a rd the 

22 COurt beirlc:1 fully advised , it is 

23 ORDERED, AD.nJCGED AND DEl:REED that the City o f Billi~s is oot guilty 

24 of any unfa ir lator practice in its discharge of Susan Carlson, an) it is 

25 F'URIHER ORDERED, AD.JtJCGED AND CIEX:REED th.:"lt the Petition for 

26 enforcenent of the Board of Personnel Appeal's decisio n, is hereby denie::i , am. 

27 it is 

28 F'lJRI'lIER ORDERED, AIlJT.JI.Xirn NID DECREED that the decision of the Board 

2 9 of Personnel Appeals is clearly erroneous, is in violation o f statutory pro-

30 visions made up:m unlawful procedure am a EfectErl by error o f law an::1 i s hereby 

31 reversed. 

32 

PETERSON. SCHOFlEU) 
~IfI)NEI'OII~l"'. Mnd Ll<:CKIH 

$U"£~ ,,,fGU>oII 
'00 NOl'n"I"" S''''{I 
IIIllIN<i8. "O .. lAN_ illIG. 
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STATE OF MONTANA 
BEFORE THE BOA RD OF PERSONNEL AP PEALS 

IN TIlE ~IATTER OF UNFAIR LABOR PRACTICE NO. 10 - 8 0: 

CHAUF FE URS, TEAMSTERS , A)JD ) 
HELPERS, LOCAL UNION NO. 190 , ) 

) 
Complainan t , ) 

) 
- v s - ) 

) 
CI TY OF BILLINGS, ) 

) 
De fendan t . ) 

FI NA L ORD ER 

* * * * * * * * * * * * * * * * * * * * * * * 
The Find i ngs o f Fa c t. Concl us i ons of Law an d Re commende d 

Order wer e i ssued by He ar in g Exa mine r Ja ck H. Cal ho un on 

December 22 , 1980. 

Exce ption s to the Fin di ngs of Fact, Conc lusions of Law and 

Rec omm e nd ed Or der were fi l ed by K. D. Pe t erson , Attorney f or 

Defend ant , City of Bi ll i ngs, on Januar y 9 , 1 981 . 

Af ter reviewing the re cord and con s id er i ng t ile br iefs and 

ora l ar ¥ument 5, th~ Board orders as follows : 

1. IT I S ORDERED, t hat th e Exc e pt io ns o f Defe ndants to the 

Findings of Fa ct, Conc lu s ions o f Law and Recommende d Ord e r are 

he r eb y deni e d . 

2 . IT I S O RDE RED ~ that thi s Boa rd t herefor e adop ts the 

Fi ndin gs of Fact, Con c l us i on s o f Law and Recommended Or der of 

Hearing Ex amine r Jac k H. Calhoun as t he Final Ord er of th is 

f I Board. id&' 
DAT ED th is" day of Apri l. 

cc : K.D. Peterson 
Emil ie Loring 

BOAR D OF PERS ONN EL APPEALS 
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STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNFAIR LABOR PRACTICE NO. 10-80: 

CHAUFFEURS, TEAMSTERS, AND 
HELPERS, LOCAL UNION NO. 190, 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 

RECOMMENDED ORDER 
Complainant, 

vs. 

CITY OF BILLINGS, 

Defendant. 

* * * * * * * * * * * * * * * * * * * * * 
I. INTRODUCTION 

On March 17, 1980 .this unfair labor practice charge was 

filed by Complainant alleging the City had violated 39-31-401 (1) 

and (3) MeA by discharging Sue Carlson because of her union 

activities. Defendant's answer denied any violation and set 

forth as an affirmative defense an alleged history of insubordina­

tion and refusal to follow orders. A hearing was held on 

August 6, 1980 in Billings at which Complainant was represented 

by Emilie Loring, Defendant by K.D. Peterson. 

II. ISSUE 

The issue presented here is whether the city violated 

Sue Carlson's rights as a public employee under the provisions 

of 39-31-401(1) and (3) MCA by terminating her employment in 

March, 1980. 

III. FINDINGS OF FACT 

Based on the evidence on the record, including the 

sworn testimony of witnesses, I find as follows: 

1. Sue Carlson began her employment with the city of 

Billings on January 17, 1977 as a clerk in the water Department. 

She transferred to a Meter Maid position on July 1, 1977 and 

worked there until October 3rd at which time she went to the 

Animal Shelter and became an animal warden. Her general 

duties were to pickup and impound dogs, write citations, 
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take bonds, answer complaints from the public and destroy 

animals. Her employment was terminated by the City on March 

10, 1980. 

2. The American Federation of State, County and 

Municipal Employees Union was the exclusive representative 

of certain employees of the City of Billings, including Sue 

Carlson and other employees of the Animal Shelter, until it 

was decertified by Complainant in mid-1979. From the date 

of the expiration of the AFSCME contract with the City on 

June 30, 197 9 until sometime after Sue Car lson's termination 

there was no collective bargaining agreement in effect which 

covered the former AFSCME bargaining unit. Carlson was a 

member of AFSCME from .early in her employment and until the 

union's demise resulting from dec ertification proceedings. 

She filed her first grievance against the City in July of 

1977 . 

3. Shortly after her transfer to the animal shelter 

on October 3 , 1977 she became a union shop steward ; she also 

gained a position as union trustee and was on the executive 

board. During the one and one half years she was a steward 

she filed, on her own behalf and with others , approximately 

six grievances against various supervisory and management 

personnel of the City. 

4. The City Animal Shelter is a subdivision of the 

Police Department. The Animal Shelter Superintendent receives 

directions from the Chief of Police and his subordinates. 

When Carlson first transferred t o the Shelter Jim Nixon was 

the Superintendent , he remained until March of 1979. For 

approximately three weeks after Nixon left Sgt. Hall supervised 

the Shelter. Darlene Larson became the Superintendent in 

April of 1979 . 
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5. Carlson filed a grievance alleging several issues 

of harassment by her s'upervisor, Jim Nixon, in July of 1978. 

On September 29, 1978 Carlson, Nixon, and Art Trenk, the 

President of the local, had a meeting with the Chief of 

Police, Kiser. It was decided that the "slate would be 

wiped clean.1I Letters were to be removed from her file, all 

references to earlier charges were to be destroyed and a 

letter of apology was to be written by Nixon to Carlson. 

Later on, after Nixon was fired and during the interim of 

the Teamster takeover, Carlson attempted to file grievances, 

however, no procedure had been established at that time to 

accommodate the filing of grievances. The Teamster representa­

tive told her that all gri~vances involving a difference of 

opinion with the City would be handled after a procedure had 

been negotiated. 

6 . On October 16, 1978 Carlson filed another grievance 

alleging many of the same problems which were purported to 

have been solved at the meeting with the Chief on September 

29th. It also alleged that the Chief and Captain Alles were 

not dealing with the harassment. The grievance was processed 

through the procedural steps and ended when the city Administrator 

directed that "no further elements of harrassment, direct or 

indirect, be undertaken by Mr. Nixon toward Susan Carlson . .. " 

No harrassment was found to have been engaged in by Chief 

Kiser or captain Alles. Upon first receiving the grievance, 

Nixon told Carlson that if she continued to run to the union 

he would have a Uthick file" on her and she would be fired. 

During their meeting, the City Administrator, asked Carlson 

if she liked her job, why she filed so many grievances, 

, and further, why she didn't go elsewhere for a job. 
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7. Nixon was forced to resign in March of 1979. For 

three weeks following Nixon's termination Sgt . Hall was in 

charge of the Animal Shelter. Darlene Larson came on as 

Superintendent in April of 1979. During the first several 

days of Larson's tenure Sgt. Hall decided to complete a 

performance evaluation of each Animal Shelter employee. 

Carlson objected to the unscheduled evaluation and walked 

out of her session with Hall and Larson informing them she 

would attend with a union representative present. The 

evaluation was done later. Carlson was told the evaluation 

would not be put in her personnel file. She was later 

informed that it had indeed been placed in her file. She 

and Dennis Mueller, the Union President, went to City Hall 

and found the evaluation in her file. They then went to see 

the Chief of police to object. By the time they returned to 

the personnel office the evaluation had been removed from 

the file. Carlson filed a grievance against Larson and Hall 

over the matter. It was ultimately resolved to her satisfaction. 

B. After Nixon's termination, he visited with Art 

Trenk, a City employee for 17 years and the AFSCME President 

during the period involving Carlson's harrassment grievance, 

and asked questions about Sue Carlson. He , Nixon, said she 

was ' the source of his problem and that he should have fired 

her. Trenk told him he did not live up to the contract. 

9. On May 11, 1979 the City vehicle which Carlson was 

driving was hit from the rear by another vehicle. She 

reported over the radio that "someone has just ass-ended 

this truck." Larson told her that was inappropriate. 

During the same month Larson warned her about taking riders 

in the van without permission. Later, on October 22, 1979, 

Larson issued a written reprimand to her for having a rider 

in the van. On the particular occasion Carlson had encountered 
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a child-care problem and found it necessary to transport her 

daughter to the animal shelter to await the child's father. 

10. During early June of 1979 an incident occurred 

wherein a postman was bitten by a dog. Carlson picked up a 

dog, which she thought had done the biting, and took it to 

the Animal Shelter. It later was determined that the dog 

which she picked up was not the one which bit the postman. 

However, Carlson, in the meantime, conducted herself in an 

improper manner toward the people involved in the incident. 

She received a letter from Larson dated June 5, 1979 concerning 

the.matter, it reads, in pertient part, as follows: 

... The situation jepordized the public relations at the 
shelter and the relations between co employes and 
caused a good deal of anguish for the owner of the dog 
who was not the one that did the biting in the first 
place. 

Telling a fellow employee to "shut Upll in front of 
people at the shelter even though you were speaking to 
me on the phone, shows a lack of cooperation as does 
throwing papers around the office. 

... In the future any verbal abuse, profanity, or non 
cooperation ,will have to be handled with a written 
reprimand in your file. 

11. On September 14, 1979 Carlson backed a van out of 

the garage area of the Animal Shelter with the door open. 

The door caught on the edge of the building and did minor 

damage to the vehicle. The door was repaired at no expense 

to the city. Upon advice of a union representative she did 

not attend the Accident Review Board meeting on the matter. 

On November 21, 1979 she received a letter from the Assistant 

Chief of Police informing her the accident had been ruled as 

chargeable to her and that the Review Board had recommended 

a letter of reprimand be placed in her file for one year. 

Other Animal Wardens have received similar letters when they 

had vehicle accidents. 

12. On September 25, 1979 Larson completed a performance 

evaluation form on Carlson. The purpose of the evaluation 
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was to determine whether she would receive a merit increase. 

She did in fact receive the merit increase . The evaluation 

form itself showed that , on a scale from one to ten, Larson 

gave her the following ratings: 

A. Quali ty of Work 5 

B. Quantity of Work 5 

C. Knowledge of Job 6 

D. Dependability 5 

E. n 
JudgE'ment 6 

F. Cooperat,ion 6 

G. Initiative 6 

H. Safety 4 

I. Health 5 

J. Rate of Progress 7 

Beside a heading on the evaluation form entitled "Supervisory 

Comments II Larson wrote "at times she lets personal problems 

interfere with work. Works well with other employees at 

shelter." The form was signed by Chief Kiser on September 

28 , 1979. It contained the initials "SC" under a date of 

October 29, 19 79. The IIpersonal problems" referred to the 

divorce in which Carlson was invo lved. None of the above-

noted ratings are below the requirements of the job. In 

response to the question IIWhat position do you think is most 

possible for this employee's next assigrunent?" Larson wrote 

"Sen.:lor Warden. II 

13. During late October of 1979 Carlson had a problem 

with her leg. She obtained a doctor's statement saying she 

should have light duty for ten days. By the time her supervisors 

decided to allow her light duty she was feeling better and 

went about her regular duties. Occasionally she went in the 
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office and raised her leg to rest it. After checking with 

Carlson's doctor, the City's doctor and Captain Alles, 

Larson decided to order Carlson to go home on sick leave. 

Upon being ordered to use sick leave, Carlson talked to 

Captain Alles who led her to believe she could remain on 

duty. When Larson discovered she was still on duty she had 

her sent home. The following morning, Saturday , October 

27, 1979 , Carlson had a statement from her doctor saying she 

could work her regular duties . Larson said she would allow 

her to work pending her visit to the City's doctor on Monday. 

On Monday, Carlson was suspended without pay for four days . 

The letter of suspension was dated October 29, 1979 and 

read, in part, II Because of insubordination and failure to 

obey direct orders given by me, my supervisor Captain Alles, 

and his supervisor Assistant Chief Sampson on friday (sic) 

October 25, you are receiving a four working day suspension 

with no pay effective October 29 to commence immediately 

following your appointment with the City Phys ician ... Any 

further violations will result in inunediate dismissal. 1I 

Carlson attempted to file a grievance over the suspensionj 

however , at that time the Teamster's Union, which had decertified 

AFSCME, and the City did not have a grievance procedure 

negotiated into a contract. The Teamster representative 

advised her that those kind of grievances would be handled 

after the contract w"as settled. 

14 . On February 2 , 1980 Carlson appeared at a negotiating 

session between the Teamsters and the City to explain and 

express concerns of employees of the Animal Shelter . She 

complained generally about equipment and conditions ; she 

specifically complained about having to go into a trailer 

alone without police backup for a dog and about the condition 

of truck 1085. Larson told her the next day she should not 

have said what she did, that her facts were wrong . 
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15. After February 2, 19S0 Carlson was required periodically, 

to drive truck lOSS, although she had not been required to 

drive it for the previous two years and despite the fact 

that · she had brought two doctors statements saying that she 

should not drive it because it caused her to have back pain. 

Carlson had injured her back two years earlier when she 

slipped on ice. The seating in 10S5 bothered her back 

because of its cushioning. 

16 . On February II, 19S0 Larson held an interview with 

Carlson regarding tachograph record keeping and activity 

sheets. The form used to record the interview was entitled 

"Billings Local Office Corrective Interview" and noted that 

"tachs and sheets to be turned in daily or shift day following 

tour of duty." Carlson , as did other persons at the Animal 

Shelter, operated vehicles without a tachometer when they 

were not readily available in the usual place of storage. 

Carlson was talked to -about it, the others were not. 

17. On March 10, 1980 Carlson was terminated by means 

of a memorandum from Larson, concurred in by the Chief of 

Police. to her stating, in pertinent part, as follows: 

Due to insubordination and non-cooperation with 
your supervisors on incidences (sic) relating to 
events the week of March 3 to March 8, you are 
hereby terminated as of today. 

You were not cooperative in being truthful with me 
as to the whereabouts of a male schnauzer captured 
by you while on duty, March 3, nor in my efforts 
to clear the situation with a public citizen's 
suspicions of the shelter and you concerning the 
dog . 

You have been previously warned on more than one 
occasion about cooperating with other city employees. 

IS. On Wednesday, March 5, 1980 a Mrs. Wertz had gone 

to the Animal Shelter looking for her male Schnauzer dog 

which had been missing since the previous Monday. She had 

been told by her postman that he saw two Animal Wardens load 

her dog and a black Labrador into their van. On the previous 
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Monday, March 3 , 1980 Carlson and another Animal Warden, 

Dick Olson, had picked up the two dogs while on routine 

patrol. carlson believed the SchnaU2er to be the same dog 

she had given to her friend, Bill Ostwald, earlier in January 

and for that reason did not log the dog in when they returned 

t o the Animal Shelter. Instead she took it t o Ostwald's 

brother (Ostwald was in the hospital). When Os twald got out 

of the hospital he asked Carlson if she would keep the dog 

for him ; he did not feel up to it at that time. She agreed 

to do so. On March 6, 1980, prior to Ostwald's release from 

the hospital and while the dog was at his brother's place, 

Larson called Carlson on her day off and asked if she had 

picked up a male schnauzer . Carlson said she had and it had 

been returned to the owner. Returning dogs to their owners 

in this manner was standard , accepted procedure at the 

animal shelter. 

19. On Friday, March 7, 1980 Carlson returned to duty. 

Shortly after her return, Mrs. Wertz called t he Animal 

Shelter from Bill Ostwald's home where she had gone l ooking 

for her dog and where she had come to believe the dog was 

being hidden from her. Mrs . Wertz was upset and was urged 

by Larson to call back after the matter was investigated. 

After Mrs. Wertz left Ostwald's place, he called Carlson at 

the Animal Shelter and told her about the situation. Carlson 

and Larson drove out to ostwald's place. On the way Carlson 

asked Larson if she could speak privately with Ostwald when 

they firs t arrived . Larson denied her reques t. Upon arrival 

Larson asked Ostwald if Carlson had brought him a Schnauzer. 

He said she had not. Carlson then remarked , uYou don't have 

to lie. 1I IIThis is my boss, you can tell the truth." He 

continued to say he did not have the schnauzer and had not 

seen it. upon re-urging by Carlson, he finally admitted that 
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she brought him a dog, but that he did not have it anymore, 

in fact, never really did keep the dog. He gave them some 

registration papers on a male Schnauzer which Carlson had 

given him previously. Larson asked if those were the 

papers for the dog he had. He believed they were. When 

asked where the dog was, he said it was in Shepard. Larson 

asked to go see it. Carlson said the people were not home, 

they were at work. on further questioning she said she had 

the dog at her own home. As they were leaving Ostwald's 

place Mrs. Wertz showed up again and became very upset with 

Carlson. She wanted to go with Carlson and Larson to see 

the dog. Carlson refused to take them to her property 

because she did not want anyone to know where she lived. 

She offered to go get the dog and bring it back. Mrs. Wertz 

was afraid she would return with a different dog. Larson 

then decided they (she and Carlson) should go to the Police 

Department. At the police station the Assistant Chief gave 

Carlson the chance to get the dog accompanied by Larson. 

Together .they retrieved the dog and took it to the Animal 

Shelter where they encountered Mrs. Wertz along with her 

friends and neighbors who were there to identify the dog. 

Carlson had also gathered people to identify the dog as 

Ostwald's.· In the confusion the dog did not know who its 

master was, nor were the people able to tell to whom it 

belonged . Mrs. Wertz and Larson took the dog to her veterinarian 

who informed them that it fit the age stated on Mrs. Wertz' 

papers and that the ear clipping was his work--work he had 

performed on her dog. When they returned to the Animal 

Shelter a former owner of the dog Ostwald was missing claimed 

the dog in question belonged to Ostwald. Carlson then 

decided to give the dog to Mrs. Wertz because Ostwald did 

not want it. Carlson finished her shift that day. She went 
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Larson she was suspended with pay pending an investigation. 

The following week she received the letter of termination. 

20. carlson was placed on suspension at the request of 

Chief Kiser pending an investigation of criminal charges for 

thief. No basis for criminal charges was found. 

21 . Dennis Mueller, who did not participate in the 

negotiations between the Teamsters and the City but who did 

observe them, on one occasion talked to the City Personnel 

Director , Brent Hunter, during a caucus. Hunter told Mueller 

they were glad they had finally gotten rid of Carlson. He 

mentioned the number of grievances she had filed as being 

the basis of the comment. 

IV. DISCUSSION 

Section 39-31-401(1) MCA makes it an unfair labor 

practice for a public employer to interfere with, restrain, 

or coerce employees who exercise their rights under 39-31-201 

MCA. Section 39-31-401 (3) MCA, prohibits discrimination by a 

public employer lIin regard to hire or tenure of employment 

or any term or condition of employment to encourage or 

discourage membership in any labor organization." The same 

prohibition is found in section 8 (a)(3) of the National 

Labor Relations Act. Because of the similar language of the 

two acts, the Board of Personnel Appeals has looked to 

National Labor Relations Board precedent for guidance in 

this and other areas of labor law. In addition to NLRB 

cases we have the Montana Supreme Court's rUling in Board 

of Trustees Billings School District No. ~ vs. state of 

Montana ex reI Board of Personnel Appeals and Billings 

Education Association, ____ Mont. ____ , 604 P. 2d 770 

(1979). There the Court held that the "but for" test used 

32 by the U.s. Supreme Court in Mt. Healthy City School District 

.,. 1.' 
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~ Doyle, 429 U.S. 274, 97 S.ct. 568 (1977) , was adopted 

for dual motivation cases under Montana's collective Bargaining 

Act. The Court went on to say " ... The task of determining 

motivation is not easy, and agencies and courts must rely on 

the outward manifestations of the employer's subjective 

intent. The task is compounded in employment cases where 

there exist permissible and impermissible reasons for a 

particular discharge. This is a problem of dual motivation." 

Dual motivation cases should be distinguished from the 

so-called pretext cases where the reasons advanced by the 

employer to explain a contested discharge were not the real 

reasons for the termination; where the purported good cause 

was merely a smokescreen. In dual motivation cases the 

discharged employee is said to have provided the employer 

with some cause for disciplinary action. At the same time, 

however, the evidence indicates the employer also had a 

dis~riminatory reason for making the discharge. The task 

then is to determine whether the unlawful reason played any 

part in the decision. 

The NLRB recently attempted to clarify its policy 

concerning dual motivation cases and to distinguish between 

those cases and pretext cases. With respect to pretext 

cases the NLRB, in wriqht Line , 251 NLRB 150, 105 LRRM 1169 

(1980), stated: 

. .. In modern day labor relations, an employer 
will rarely, if ever, baldly assert that it has 
disciplined an employee because it detests unions 
or will not tolerate employees engaging in union 
or other protected activities. Instead, it will 
generally advance what it asserts to be a legitimate 
business reason for its action. Examination of 
the evidence ~ay reveal, however, that the asserted 
justification is a sham in that the purported rule 
or circumstances advanced by the employer did not 
exist, or was not, in fact, relied upon. When 
this occurs the reason advanced by the employer 
may be termed pretextual. Since no legitimate 
business justification for the discipline exists , 
there is, by strict definition, no dual motive. 
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Where it is found that the discharge or other discipline 

imposed by the employer is, in fact pretextual, i.e., there 

is not a legitimate business justification to be found, a 

violation of 39-31-401 (3) MCA may be found without further 

testing under the dual motive doctrine. But, where the 

reason for imposing the discipline is two-fold, one being a 

legitimate business reason, the other being a reaction to 

the employee's protected union activities; a true dual 

motive situation is presented. 

In Wright Line , supra, the NLRB, after discussing the 

various dual motive doctrines and the manner in which they 

had been applied in the past by the Federal Circuit Courts 

and the NLRB itself, went on to adopt the same test of causation 

used by the U.S. supreme Court in Mt. Healthy, supra, in 

cases dealing with alleged violations of sections Sea) (1) 

and (3) of the National Labor Relations Act. The test 

requires that the employee show that the protected conduct 

was a substantial or motivating factor in the employer's 

decision to discipline. Once that is done, the burden 

shifts to the employer to show it would have reached the 

same decision even in the absence of the union activity. 

That the Montana supreme court adopted the reasoning of 

Mt. Healthy earlier has already been noted. 

The NLRB went on in Wright to explain its rationale in 

adopting the Mt. Healthy test: 

. .. Perhaps most important for our purposes, however. 
is the fact that the Mt. Healthy procedure accommodates 
the legitimate competing interests inherent in 
dual motivation cases, while at the same time 
serving to effectuate the policies and objectives . 
of the Act ... Under the Mt. Healthy test, the 
aggrieved employee is afforded protection since he 
or she is only required initially to show that 
protected activities played a role in the employer's 
decision. Also, the employer is provided with a 
formal framework within which to establish its 
asserted legitimate justification. In this context. 
it is the employer which has "to make the proof. II 
Under this analysis, should the employer be able 
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to demonstrate that the discipline or other action 
would have occurred absent protected activities , 
the employee cannot justly complain if the employer's 
action is ·upheld. Similarly , if the employer 
c annot make the necessary showing , it should not 
be heard to object to the employee's being made 
whole because its action will have been found to 
have been motivated by an unlawful consideration in 
a manner consistent with congressional intent, 
Supreme court precedent, and established Board 
proc esses. . 

Finally, with respect to an alleged 39-31-401 (3) MCA 

violation and the employer's intent , discriminatory c onduct 

moti vated by union animus and having the foreseeable effect 

of either encouraging or discouraging union membership must 

be held to be in violation of employee rights. The U.S. 

Supreme Court, in Radio Officers' Union VS. MLRB, 347 U. S. 

17 , 33 LRRM 2417 (1954) , reasoned: 

... The language of Section 8 (a) (3) is not ambigious. 
The unfair labor practice is for an employer to 
encourage or discourage membership by means of 
discrimination . Thus, this section does not 
outlaw all encouragement or discouragement of 
membership in labor organizations; only such as is 
accomplished by discrimination is prohibited. Nor 
does this section outlaw discrimination in employment 
as such; only such discrimination as encourages or 
discourages membership in a labor organization is 
proscribed .. . But it is also clear that specific 
evidence of intent to encourage or discourage is 
not an indispensible element of proof of violation 
of 8 (a) (3) ... An employer's protestation that he 
did not intend to encourage or discourage must be 
unavailing where a natural consequence of his 
action was such encouragement or discouragement . 
Concluding that encouragement or discouragement 
will result , it is pres umed that he intended such 
consequences. 

The facts in the present case will not support a conclusion 

that the reason advanced by the City for the discharge was 

merely pretextual. If all other considerations are disregarded 

for the moment, it is clear that Carlson had to be ordered 

home when she had the leg problem and that s he later refused 

to take Larson to her home to get the Schnauzer . Therefore, 

it may not be s.aid the City had no legitimate business 

jus tification. But, concluding the reason given for the 

discharge (i . e. , insubordination and non-cooperation) was 
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not pretextual and was not a mere sham, is not the equivalent 

of saying the protected activities did not playa role in 

the decision. For that reason we must look at the facts as 

they relate to the two-part test set forth in Mt. Healthy. 

The record is replete with evidence of Carlson's union 

activities. She was a shop steward and union affica l at one 

time, she filed numerous grievances against her superiors 

(and would have filed more had a procedure been negotiated), 

she insisted on her own rights as an employee and she criticized 

management policies at a bargaining session. It cannot be 

denied that she had a history of union activity. Some of 

that activity was as recent as a couple of months prior to 

her dismissal. Nor can it be said the city did not know of 

her union activities . She was known to be a union activitist 

by all her supervisors including the former City Administrator. 

Comments by City officials regarding their displeasure with 

Carlson's activities support the conclusion that the City 

did not like what she was doing. 

Carlson, i .n corning forth with her evidence to show that 

the decision to discharge was motivated by her union activities, 

introduced substantial evidence from which such an inference 

can be drawn. Immediately after she appeared at the February 

2, 1980 negotiations her supervisor had critical words about 

her remarks. A few days after that she gave her a corrective 

interview about the tachometer, but she did not conduct such 

an interview with other employees. And, two months after 

her appearance Carlson was dismissed for refusing to take 

Larson to her horne to get the dog. 

All of the events which occurred prior to Carlson's 

merit increase must be ignored as far as the City's argument 

in support of its decision is concerned. At the time of the 

merit increase Carlson was considered to be just that an 
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employee worthy of a merit increase. In fact, on the "cooperation" 

factor shown on the evaluation form she was rated, by the 

two persons who later terminated her , above the median . 

Whether Carlson's suspension for not taking sick leave while 

she had her leg problem occurred after or before her merit 

increase is not clear from a review of the record. She 

initialled the merit review form on October 29, 1979 and 

received.a letter suspending her the same day. For sake of 

argument and since Larson and Kiser signed the merit f orm a 

month earlier, I will assume the leg incident came after the 

merit increase . But even under such an assumption, I cannot 

but conclude that Carlson's previous union activities in 

filing grievances against superiors and her subsequent 

appearance at the Teamster-city negotiating session was a 

sUbstantial factor in the City's decision to discharge her. 

How else can one explain her suspension with pay pending an 

investigation of criminal charges for thief, then her dismissal 

for insubordination and non-cooperation when no such charges 

were found. Also, the punishment imposed by Larson and 

Kiser for Carlson 's role in the Schnauzer incident does not 

fit the "crime." All she did was refuse, for a while, to 

take anyone to her house. 

It seems that all of Carlson's activities both as a 

unionist and as a sometimes-less-than-ideal employee became 

a thorn in the sides of certain city supervisory personnel. 

For those reasons, I am convinced, they intended to use 

whatever situation which availed itself to get rid of her. 

She was not without fault, however, the city did not carry 

its · burden of showing that it would have reached the same 

decision as to the dismissal even in the absence of the 

protected activity . 
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There is nothing on the record to show that the City 

had a policy of dismissing employees under similar circumstances. 

Nor is there anything to show the City has in fact dismissed 

employees for like behavior. There is evidence showing 

events which occurred after Carlson appeared at the February 

bargaining session. She was verbally informed of her supervisor's 

displeasure, she was required to drive a vehicle which 

bothered her back and she was given a corrective interview 

while others were not. 

There was no explanation of why the City did not withhold 

the merit increase if it believed she was not a good employee. 

To later come to an unfair labor practice hearing and drag 

out every negative event which occurred in which Carlson was 

involved, even those which occurred prior to the merit 

award, makes the city's motive for discharge even more 

suspect. That, coupled with its subsequent harsh action in 

suspending and later dismissing the employee for her conduct 

involving the Schnauzer, convices me the City had more in 

mind than simple termination of a "recently less than average" 

employee. I believe the vocal manner in which she pursued 

her grievance filing and other union activities caused her 

to fall into extreme disfavor with management. They were 

looking for an excuse to get rid of her. 

The foreseeable consequences of the discriminatory 

termination of .Sue ~arlsonj where her protected activity was 

a motivational factor in the decision, is the discouragement 

of union activity, Radio Officers union, supra. 

v. CONCLUSION OF LAW 

Sue Carlson was discharged by the City of Bilings in 

violation of 39-31-401 (1) and (3) MCA. 

VI. RECOMMENDED ORDER 

IT IS ORDERED THAT, after this Order becomes final, the 
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city of Billings, its officers, agents, and representatives 

shall : 

(1) Cease and desist its violation of 39-31-401 MCA; 

(2) Take affirmative action by reinstating Sue Carlson 

as an Animal Warden at the City Animal Shelter; 

(3) Make Sue Carlson whole by repaying her for all 

lost wages, including interest and all benefits 

which she would have received had she not been 

terminated on March 10, 1980; 

(4) Meet with union representatives of Sue Carlson and 

attempt to determine the amount due her under No. 

3 above, if a mutual determination cannot be made 

within ten days, notify this Board so that a 

hearing may .be held and a detailed remedial order 

issued; 

(5) Post in a conspicious place in the Animal Shelter 

copies of the attached noticed marked "Appendix. II 

(6) Notify this Board in writing within twenty days 

what steps have been taken to comply with this 

Order. 

VII. NOTICE 

Exceptions to these Findings of Fact, Conclusion of 

Law and Recommended Order may be filed within twenty days 

service thereof. If no exceptions are filed, the Recommended 

order shall become the Final Order of the Board of Personnel 

Appeals. Address exceptions to Board of Personnel Appeals, 

capitol Station, Helena, Montana 59601. 
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U 1 Dated this ,21 ,4.,.{day of December, 1980. 

BOARD OF PERSONNEL APPEALS 

CERTIFICATE OF MAILING 

The undersigned does certify that a true and correct 

copy of this document was mailed to the following on the -}:) 
, ! 

day of f)CMnf#1 

Kenneth D. Peterson 
City Attorney 
Suite 250,The Grand 

1980: 

27th Street & 1st Ave. North 
Billings, Montana 59101 
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Emilie Loring 
HILLEY & LORING, P.C. 
1713 Tenth Avenue South 
Great Falls, Montana 59405 
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4 In accordance with the Order of the Board of Personnel 

5 Appeals and to effectuate the policies of Title 39, Chapter 

6 31 MeA, the City of Billings, acting through its officers, 

7 agents, and representatives, does hereby notify employees in 

8 the Animal Shelter that: 
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It will cease and desist its violation of 39-31-401 
(1) and (3) MCA and will reinstate Sue Carlson . 
with appropriate back pay and beneifts. 

DATED this 

CITY OF BILLINGS 

BY 
~C~IT~Y~AD~M~I~N~I~S~TRA~T"O~R~------

day of ____________ ___ 198 

This notice shall remain posted for a period of 60 con­
secutive days from the date of posting and shall not be altered, 
defaced, -or covered .. 

Questions about this notice or compliance therewith may be 
directed to the Board of Personnel Appeals, 35 South Last Chance 
Gulch, Helena, Montana 59601, or telephone 449-5600. 


