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STATE OF MONTANA

BEFORE THE BOARD OF PERSONNEL APPEALS

KARREN B. OLSON, Member of MONTANA )
EDUCATION ASSOCIATION, )
Complainant, § ULP # 50-79

Vs, g ORDER
FORT PECK COMMUNITY COLLEGE, %
)

Defendent.
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On April 17, 1980, this Roard issued a Notice of Hearing in
the above matter setting the matter for hearing on May 15, 1980.
On April 29, 1980, the Fort Peck Community College made a special
appearance and moved for the dismissal of the matter. In its
Motion to Dismiss the Community College alleged '"that as a tribal
community college chartered and operated by an Indian Tribe on its
Reservation, it i1s not subject to state law or the authority of

this Board", citing Fisher v. District Court, 424 U.S. 382 (1976)

and Kennerly v. District Court, 400 U.S. 423 (1971). The Community

College also cited Fort Apache Timber Company v. Construction Build-

ing Materials and Miscellaneous Drivers Local No. 83, Case 28-RC-3068,

an NLRB decision helding that a tribally owned operation was not
an employer within the meaning of the National Labor Relations Act.
The Community College urged that this Board take the same position
in this matter and determine it does not have jurisdiction.

In response to the Community College's Motion to Dismiss, the
Complainant filed a Memorandum In Opposition to Motion to Dismiss,
stating that a factual determination had to be made concerning the
status of the Community College and that the statements made by
the Community College in its Motion to Dismiss must be supported
by affidavit pursuant to this Board's rule ARM 24.16.106,

On May 6, 1980, this Board issued an Order staying the hearing
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in the matter and directing the Community College to submit the
necessary affidavits to sgupport its motion pursuant to ARM 24.16.106.
On May 13, 1980, the Community College filed a Supplemental Memorx-
andum in Support of Motion to Dismiss for Lack of Jurisdiction.
Accompanying the Supplemental Memorandum were certified coples of
the Charter and bylaws of the Fort Peck Community College and the
Constitution of the Fort Peck Assiniboine and Sioux Tribes. An
affidavit signed and sworn to by the Tribal Councilman, Caleb
Shields, accompanied the Supplemental Memorandum.

From the accompanving affidavits, 1t i1s established that the
Fort Peck Tribes are not organized under the Indian Reorganization
Act. Rather, from Article II of the Tribe's Constitution the
jurisdiction of the Tribe comes from an agreement entered into
December 28 and 31, 1888 between the Tribe and the United States
Government, and confirmed by the Act of May 1, 1888 (25 Stat. Sec.
113, Ch. 212). Under Article VII, section 4, the Tribe has given
the Executive Beoard the power "To promote . . . education, L
Pursuant to that Power the Fort Peck Community College was estab-
lished. Article II, section 1 of the Charter for the Community
College states that the Board of Directors for the Community
College shall be appointed by the Fort Peck Tribal Executive Board
except for one, which shall be the Student Body President. Article
V, section 1 provides that a Copy of the budget for the Community
College shall be delivered and explained to the Tribal Executive
Board before it is adopted. Article V, Section 2 provides that at
least every six months the Board of Directors of the Community
College shall report the businegs activities of the College for
the preceding six months, iIncluding a complete financial statement.

From the above information there appears to be no question
that the control of the Community College rests with the Fort Peck
Tribal Executive Board; that the Community College is an entity of

the Tribe.
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Section 39~31~103 (1) MCA defines public employer as the
state of Montana or any political subdivision thereof. This Board
1s certain the Complainant is not alleging that the Tribe 1s a
subdivision of the State of Montana. Section 39-31-103 (2) MCA
defines a public employee as a person employed by a public emplover
in any capacity. From the affidavits, an individual employed at
the Community Cellege is an employvee of the tribe and therefore
not a public emplovee. Therefore it is determined that this Board
does not have jurisdiction in this matter as the Complainant is
not a public employvee as defined by 39-31~103 (2) MCA and the
Defendent is not a public employer as defined by 39-31-103 (1)
MCA.

IT IS ORDERED that this matter be dismissed for lack of

jurisdiction.

DATED this 4% day of June, 1980.

BOARD OF PERSONNEL APPEALS

N , m
BY XZceote el
TTLINDA SKAAR

Hearing Examiner

NOTICE
Pursuant to ARM 24.26.107, either party to this matter may file
written exceptions to this Order stating specifically what issues are
being excepted to and present briefs and oral argument to the Board
of Personnel Appeals at a monthly meeting. If neither party files
exceptions to this Order, then this Order shall become the FINAL
Order of this Board. 8aid exceptions must be filed within twenty

days after service of this Order.
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CERTIFICATE OF MAILING

Ly Linda Skaar , do hereby certify and state

that I did on the 4tn day of June ;, 1980, mail a

true and correct copy of the above ORDER on ULP #50-79

to the following:

Reid Peyton Chambers
SONOSKY, CHAMBERS & SACHSE
Attorneys at Law

3030 M Street, N.W.
Washington, D.C. 20036

Emilie Loring

HILLEY & LORING, P.C
1713 Tenth Avenue South
Great Falls, MT. 59405

J./.?‘
- .
Ef“ﬁ&ﬁii;wﬁﬁgxfi%i;ﬂw%wf

LINDA SK;;%K ,
Hearing ExXaminer
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