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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS
IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGES NO. 31 § 37-79:

MONTANA PUBLIC EMPLOYEES
ASSOCIATION, INC.,

Complainant,

GEORGIA RUTH RICE, OFFICE
OF SUPERINTENDENT OF PUBLIC

)
)
)
)
- Vs - ) FINAL ORDER
)
%
INSTRUCTION, )

)

Defendant.
¥ K kK k2 k %k % %k % k %k %k %k %k Rk % Kk %
The Findings of Fact, Conclusions of Law and Recommended
Order were issued by Hearing Examiner Jack H. Calhoun on
April 14, 1980.

Exceptions to the Findings of Fact, Conclusions of Law

and Recommended Order were filed by Ross W. Cannon and Richard L.

Parish, Attorneys for Defendant, on May 5, 1980.

After reviewing the record and considering the briefs
and oral arguments, the Board orders as follows:

1. IT IS ORDERED, that the Exceptions of Defendant to the
Hearing Examiner's Findings of Fact, Conclusions of Law and
Recommended Order are hereby denied.

Z. IT IS ORDERED, that this Board therefore adopts the
Findings of Fact, Conclusions of Law and Recommended Order of
Hearing Examiner Jack H. Calhoun as the Final Order of this
Board.

DATED this _§ ™day of August, 1980.

BOARD OF PERSONNEL APPEALS

By
Bren romley
Chairman

cc: Richard L. Parish
Barry 1. Hjort
Thomas Schneider
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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTILP CHARGFS NO. 31 AND 37-79:

MONTANA PUBLIC EMPLOYEES
ASSOCIATION, INC.

Complainant,
‘ FINDINGS OF FACT,
CONCLUSION OF LAW,
AND ‘RECOMMENDED
oRDER

ve.

GEORGIA RUTH RICE, OFFICE
QF SUPERINTENDENT OF PUBLIC
INSTRUCTION,

L vt et g Mt S St i B i i i Ve

Defendant

************i***********

i

1. INTRODUCTION

on July 20, and on August 20, 1979, Complainant filed unfair
labor practice charges against béfendant alleqing, in No. 37, a
refusal to negotiate mandatory subjects of bargalnlng, apd in
No. 31, count one, a refusal to meat in. count two, § refusal to
negotiate mandatory subjects of: haﬁgalnlng |

At the hearing held on January 29 1980 céunse] for Complain-
ant moved to dismiss all chargaa @xcept LOUHL two, of No 31 -
Defendant's alleged refusal to negotlate on a proposed contract
clause on dismissal for cause Dnly The partles stlpulated to
the fact" and to the scle 1ssue lemalnlng as notad below 1 Mr.
Barry L. Hjort repregented Cpmplalnant Defendant was repxesented
by Mr. Richard L. Parish and Mr. Ross W annon "f_

?;+ IasUh A j 8

Whether the refusal to negotlate on the subject of termlnan

tion for cause is a v1olat10n of 39~31 401 MCA

111.'_ FINDINGS OF FACT

As noted above, the facts 1n thls matter were stlpulated to
by the parties. Based on that stlpulatlon and othe1 matters on
the record, 1 find as fOllOWS, | "G .

1. During the course of nééntiationsiDefendant prgposed‘

the fellowing contract 1anguage:*‘l‘~
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"ARTICLE TEN. JOB SECURITY Section 1. The employees
shall experience a brobaticnéry period of six months from '
the date of hire with the Employer. During-the siﬁ months
of probation, an employee ﬁay be terminated bg the Employer
when, in the judgment of the Employer, the employee“é perform-
ance does not meet the required standards, The Employer
will present to the emplqyeg-gnd tq‘the AssoFéatipn a ﬁritten
notice, by certified mail, étating‘the reasons for such: |
termination. | ’

Section 2. The Employer may remove an embloyee yith perﬁa—
nent status only for just cquée. ‘The Employer shall fuxnlsh
the Fmployee and the Associapioh a notlce by certlfled
mail, stating the reasons fOr ‘such’ tefmlnatlon Any.d;scl—
plinary action taken by Lhe Employer may be processed
through the grievance procedure ! |
2. Defendent refused to nﬂg0t1afe on the proposal
v, OPINION |
Although the question presented here has noL been con51dered
before by the Montana Board of Personnel Appeals, it was dec;ded
several years ago by the Natlonaq Labo; Relatlona Board‘ Discharge

has long been recognized as a mapdth}y sub]ect of bargalnlng by

the NLRB. National Licorice Co v NLBB 309 U 5 350 (1940? 6

LRRM'674 The Montana Supleme poprt 1n State Department of ngh—

ways v. Public Employees erft Ooungll 165 Mont 349 529 P. 2d

785 (1974), 87 LRRM 2101 helq that prlvate sectdr precedents are
relevant in 1nterpret1ng our act whan its 1anguage and that of

the Labor Management Relations Art are blmllal .The Lwo’aots are
similar in the language they use tQ provide emplqyees the rlght

to bargain collectively w1th Lespect Lo wagep, hours and’ other '
conditions of employment. The teqm "othqr condltlons of employ-
ment!" encompasses most aspects of the employer unlon relatlonshlps

The reguirements of contlnued-emplqyment_for:ope;already-on phe
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job are literally "conditions of employment" about which both

discharge may be reviewed throjgh a grievence procedure.  See

Labor Law, Basic Text, by Robert A. Gorman, 1976 ed., pp. 504.

Professor Morris in The Develéping LeborrLaw, }971 ed., at page
404 states, "Numerous topics fall within 'ethef terms and con-
ditione of employment' as the phraee:is?esed in ?he Act. Many
are now so clearly recognized to ﬁe meﬁdqtory ﬁubjects forEbay—
gaining that no discussion ie reguiredi"ahong these toPiés are
proyiSions for a grievance p:ocedﬂie ana_erbitration, 1eyeffsi

disgharge, . . ." It seems to peewell settledfin'the_priVate

£ : i
what working conditions will be-dhrlng the term gf the labpr
contract.. With that prop051t10n Defendant does not argue.

The position of Defenddnt 1n th;s matter is that it 15 not

within the legal authority of he; offlce te Lonfer tenure ‘upon

her employees; that, in fact, lt 15 an 1llega1 sub;ect fo; bax—

t 1

ture. First, the Legislature defeated a blll whlch woulq hava
oreaLed a civil service system fér state pmpIOYBES and, at-the

same time would have given tenuxé tp them From thls Defendant

drawn that bargained fortenure by emplpyees covqxed by the 001—

lective Bargaining for Publlc Employeeq AGF is agelnst publlc

a clyil service system bill was nOt paesed not the least of

which may have been that employees, through thélr exclu51ve
i

representatives, were already aple to obtaln v1a collective

bargaining many, and perhape even more of«the benetlts whlch
) . |

parties must bargain. The employer may not set unilaterally - or
bargain directly with individual employees’abopt - the allowable

causes of discharge and the mapner‘in which employer decieipns‘on

sector that there is a duty to hé;gaih ih good faith 60n¢erninq

whether the employer or the unien oF botﬁ will determine how and

gaining. To support that stltion a number of cases are cited by

Defendant and she refers to certaln actlon by the 1977 Leglslaal

belleves legislative 1ntent should be extracted apd a conpluslon

policy, I do not agree. There may have Peen myrlad reaSons why
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guch a system could bestow. The Montana Act is modeled so closely
after the NLLRA that the Legislature could herdly‘have been ignoraht
in 1973 of the fact that the private. sector hadlbeen bargaining
over termination for cause (tenure) fot yeers; and that the' '
indust;ies with strong and staPle labor'reiations histories do

not suﬁmarily dismiss bargainihg unit numbers . :Had the }977.
hegislature intended that public employepsfnot bbrgaih on the
subject, it would not have passed the Act

Secondly, Beamer et al, v. Georgta Ruth ngg, Ci#il Action

No. 41041 First Judicial Dlstrlct Court (Aprll 27 1978), was
gited to suggest that a dec151op, by Judge Bennett that a prev1cus
Superintendent lacked authority to adogt an . afflrmatlva action
plan giving tenure to employees shuuld be, conclusive here. J@dge
Bennett was not addressing ppbllc emplqyee rlghts and pupllc
employer responsibilities under Montana 8 Collectlve Bargalnznq

for Public Employees Act when heideﬂldéd,Beame£ '

Zderick v. Silver Bow Counby, 1J4 Mont 118 460 P. zd 749

(1969) was decided several years befoxe the Collectlve Bargalnlng
for Public Employees Act was: enac;ed in 1973 _.The new lqw gave
public employers the authorlty and 1mp05ed the' duty upon them to
bargain on wages, hours, frlnge beneths and other cond1t+ons of
employment. To imply there Was pb author;py Lonfe1red by the
gtatute would simply be Jlloglcal . Flnally, Defepdant urges Lhat

Slbert v. Community College of Flathead County, ; ) Mont, o

587 P. 24 26, 35 st. Rep. 1780 23978) resolves tqe Jssue W1th
certainty. I believe the dlstlncplon between Igbert and thlS cqse
is that the College Trustees were attpmptlng £o g;ve tenure to.
adminlstratlve persons - persons who clearly would no; be covered
by the collective bargalnlnq 1aw, but rafher,those who are ,'

specifically excluded as management offlclals and/or SUperv1sory

pergonnel. Sibert did not answer The questlon of whether non ~ad-

ministrative, non- management personnel could be}cmntracted with

for termination for cause.
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None of the arguments made by Defendant deals with Montana
public employees' rights to bargain for tennre under the Act.
The issue has not been decided'by the Mentana Supreme Court
before, therefore, an examination of the'disposition of the issue
by other jurisdictions may be helpful. ‘

A Flgorida District Court of'Appeal held in Eake County

Education Association v. The Schoel Board of pake.COunty Florida

(1978), 360 So. 2d 128, 99 LRRM 2493, that thetechool Boa;a
lacked authority under state law to- 1nclude a ptov151on in a
gollective bargaining agreement prev;dlng tenure Lo non—tenured
teache;s where the state law plqquQd_that the.quld alqne had
the power and duty to dismiss its emploYees,. ﬁernapS‘asiimper—
tant as the court's decision in Lake Countz was thﬁ followlng
"This is an issue of first 1mp1e5510n 1n Flor;da,,but the ‘matter

has been considered in recent years by a number of other rtates

which authorize public employee bargalnlng The authorltles are

_divided." (emphasis added.) The court WEnt oﬂ Lo tlte a numher
of cases in which the court reasoned that the school board could
not negotiate an agreement Lhat WOuld establlsn condltions prece-
dent to the dismissal of nontenuied teachers wﬂlch are 1p excess
of the conditions imposed by statute ' It qlso c¢ted a numper of
cages in which the courts had reached contrary cdnclu31oms, i.e.,
that the school boards did have the power to contpact 1epprd1ng
terms and conditions of employment and that the nonrenewal af 'a’
teacher's employment contlaot ané the resoluthn Df lahor dlS*H
putes through binding arbltratlop weLe matters reletlnq to terms

b

and conditions of employment Sae, for qxample, Cogoes

City School District v. Cohoes TEaghers Aseoclqtlon, 358 N E. 2d.

878, 94 LRRM 2192 (1976); Wescl;h Edqcatloh Assoclatloq_v Board of

_Education, 331 N.E. 2d 335, 90 L rM 2342 31975), Lockgort Aced Sp.

Ed, Coop. v. Lockport Area Sp Ed, Loep Assoc ; 338 N. B, 2d

463, 91 LRRM 2449 (1975); SchooL Commltteé bf Danvers v Tyman,

'\l
i J /

360 N.E. 2d 877, 94 LRRM 3182 (1977),_§rown v. Hglton Publlc‘

i
H




10

11

12

14

15

16

17

18

19

20

21

22

23

24

26

27

28

29

30

31

32

Schools, 254 N.W. 2d 41, 95 LRRM 3054 (1977); Board of Education

v. Philadelphia Federation of Teachers Local No} 3, 346 A.2d 35,

90 LRRM 2879 (1975); Danville Board of School D1IECtOIS v. Fifield,

J1% A 2d 473, 85 LRRM 2939 (1974) _ .

_ I am not persuaded by Defendant's arguments on this issue
nor am I convinced that those jurisdicfions'which hola their

public employers to be without authollty to bargaln except on
specifically authorized subjects should be followed in Montana
When the Collective Bargalnlng ﬁor Publlc gmpl@yees Act was made
law, the public policy of the state was s E. - to engourage Lhe
practice and procedure of collectlve harga1n1ng .- < Further,
the Act imposes a duty upon and authorlzes both partles to bar-
gain collectively with respect to cond;tlons of employmept
Although the Superintendent of Publ;c {nstructlon may: have been
without authority to enter 1pto an agLeement prov;dlng Lenure to
her employees or to even bargalq on Lhe subject prlor to. the Act
she does have that authority now, Any oLher dec1$1on w0uld
render public employee coliectlve baxgalnjpg meaq1ngless The
law must mean something when 1t mandete" barga;nlng -on condltions
of employment. And, it can hardly be galnsald that one'sg rlght
to non-summary dismissal is ‘an 1mportant condltlon of emﬁloyment

I am convinced that the Act 1mplles Lhe authquty of Defen—

dant to bargain on the sub]ect of termlnatlon for .job re;ated
reaseons. It is not illegal fox Lhe Superlntendenthto agree to

il
dispiss employees only for Cause and, 1f there - 15 a dlspute as to

what good cause is, to go to an arbltrator forla flnal and
binding decision. Such Praotice has been used 1p the prlvate
sector for a number of years tm prqmote 1ndustrial peace.- 1
believe the public's best lnterests are servbd lf that 15 £he
\

policy of this state. [T .‘”"Ji _ e 0

V. CONCLUSION OF LAw

Defendant violated 39- 31 401 MAC by refu51qg to negotlate

the subject of termination for cause w1th Complalnant
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VI. RECOMMENDED ORDER

IT I3 ORDERED that the Superlntendent of Public Instluctlon,

her offlcers, agents and represeqtatlves shall cease and desist
from refusing to negotiate the above subject with the Montana
Public Employees Association; that ULP 37-79 and charge number
one in ULPR 31-79 be dismissed. | | '
NOTICE

Exceptions may be filed to these Findings of Fact, Conclu-
sion of Law and Recommended Order within twénty Qayg of service
thereof. 1f no exceptions are 50 filéd this ﬁeéommended Ordér
shall become the Final Order of the ‘Board. Exceptlons shall be
addressed to the Board of Personnel Appealb: Cgpltol staylon,

Helena, Montana 59601.

Dated this ﬁégfﬁi;_day of APril, 1980,
i : E

BOARD OF PERSONNEL APPFALS

gaging Examiner
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CERTIEICATE OF MAILING

that I did on

e /4% day of _(fon/
7

» do hereby certify and state

, 1980 mail g

true copy of the above Findings of Fact, COﬁslpsion of Law and

Recommended Order to the following:

Richard L. Parish
Cannen & Gillespie
2031 Eleventh Ave.
Helena, MT 59601

Barry Hjort

3030 N. Montana Ave.
Helena, MT 59601
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