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STATE OF MONTA NA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER Of UNFA IR LABOR PRACTICE CHARGES NO . 31 & 37-79: 

MONTANA PUBLIC EMPLOYEES 
ASSOC IATI ON , I NC., 

Complainant, 

vs -

) 
) 
) 
) 
) 
) 
) 

GEORGIA RUTH RICE , OFFICE ) 
OF SUPER INTENDENT OF PUBLIC ) 
INSTRUCTI ON, ) 

Defendant. 
) 
) 

FINAl. ORDER 

* * * * * * * * * * * * * * * * * * 
TIle Findings of Fact , Conclusion s of Law and Recommended 

Order were i ss ued by Heari ng Examiner J ac k II. Calhoun on 

April 14, 1980 . 

Exc ep t ions t o th e Fi ndings of Fact, Conclusions of Law 

and Recomme nde d Orde r were filed by Ross W. Cannon and Ri chard L. 

Pa r is h, Attorneys f or Defendant, on May 5, 1980 . 

After reviewing t he r ecord and con s ide ring t he brief s 

and o ral arguments, the Board orders as follows: 

1. IT IS ORDERED, t hat the Exceptions of De fendant to t he 

21 ~I c aring Examirier's Findin gs of Fact , Conclus i ons o f Law and 

22 Recommended Order are her eby deni ed. 

23 2 . IT IS ORDERED, that this Bo a rd there f or e adopts the 

24 fi ndings of Pact, Conclusi on s of Law and Recommen ded Order of 

25 Hearing Examiner J ac k H. Ca lhoun as the Fi na l Order of this 

26 Board . 

27 

28 

DATED th i s r1J,.d ay of August, 19 80 . 

29 

30 

31 

32 cc : Richard L. Parish 
Barry L. Hj or t 
Th omas Schne id e r 

BOARD OF PERSONNEL APPEALS 

RY~E~ 
Bi'enrom1 ey 
Cha i rman 



I 

2 

a 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

IH 

:lO 

21 

22 

2:1 

2-1 

25 

26 

27 

28 

29 

30 

:11 

:12 

STATE OF MONTANA 
BEFORE THE BOARD OF PERSO~EL APPEALS 

IN TilE MATTER OF UNFAIR LABOR f'RA~TICI\ CHARGES NO. 31 AND 37-79: 

MONTANA PUBLIC EMPLOYEES 
ASSOCIATION, INC., 

complainant, 

v~. 

GEORGIA RUTH RICE, OFFICE 
OF SUPERINTENDENT OF PUBLIC 
II'ISTRUCT I ON, 

Defendant 
i 

) 
) 
) 

l 
l 
) 
) 

l 
) 

FINDINGS OF FACT, 
CONCLUSION OF LAW, 
~!<ECOMMENPED 
OIUlER,. . 

* * * * * * * * * * * * * * * * *: . * * * * * * 

I. INTRODUCTION 

On J~ly 20, and on August 2P, +979, Complainaqt filed unfair 
, . 

labor practice charges again&t Def~ndant alleging, in No. 37, a 

ref~sal to negotiate mandatory sllll>jects of bargaining; apd, in 
, ". . I ' 

Np . 31, count one, a refusal to meet, inco\lnt ,two, a refusal to 

negotiat.e mandatory subjects of · \ijallgainipg. 
' I ,- . . 

At the hearing held on Jan!If!I'Y 29, 19~P courH' i" l. for Comphin-

ant moved to dismiss all chargee .except cQurit two . of No. 31 .,. 
. , . I 

. - ,.'. . 
Defendant's alleged r e fusal to negotiate on 11 prQPQseq coptrilct 

, .", ~ 

olause on dismiss a1 for calIse Pp11. The. !l~rties s t ipUlated to 

the facts and to the sole i~su/r6rri<iilling hf i rot€lP gelow. Mr. 

Ilqrry L· Hjort 

by Mr. Richud 

repJ:esented CplJ1plljinqnt; Oefe,nd/lnt !'Ilia' represented 
< , .,; ,,' . ... '.. '" '. I ;. ' . 

L. Parish an<j Mr. Ross w.cGlPno~. 
i ;.. ! 
II. .. Issml . . 

i .' :".: " 
Whether the refusal to ll¢Qqr:ijlte '111 the sUbject of termina-

I ' , . 
, i· 

tiol) for cause is a violatiqn Qf , ;J9"~;l-401 MCA; 
: I : , .:. . 

FImlINGS OF : F~CT . III. , 
As noted above, the facts · irt tMs matter were stipulated to 

, ' ~ -, 

by the par ties. Based on thar' siipulatiQll ' ';hd other m~tt!,rs 011 
: . :" ':: .. , 

the record, I find as follows; 

1. During the course :ofne9j;ltiat:ions ' Defendant proposed 
, ~ I,. _~'. . 

tIle following contract 1 angt!<\ge " ' . 
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"ARTICLE TEN. JOB Slj:CUR,ITY Section 1. T)1e employees 

spall ellperience a probationary period of six months froIJI 

the date o f hire with the El~f'loye r. buringthe silt mqnths 

of probation , an employee milY be terminateq b¥ tile EmPtoyer 

when, in the judgment of tl)f' Employer" the empl oyee " s perform-
i . • • 

ance does not meet the required standards, Tl1e Emplo¥er 

will present to the employee ' and to the Association a "Iritten 
• . -, ," I, ; . ' I ',I 

notice, by certified mail, ~tating the reasons for suc h : 

termination. 

Section 2. The Employel~ m,\y remove an employee )"i th perma

nent status only for ju"t c auae. : The Eimploy~r shflll fl1fnish 
.. , . . -, : "',-1 

the Employee and the AssOCt2lti P!1 a notic e, bycertHied 

llIail, stating the reasoilS f~r ,' such t¢pninat~~n. Anr ' d~sci-
, 

plinary action taken by the , ', ~rhployer may l:Je proces,,~d 

through the grievance proceqU'f'e." 

2 . Defendent re fu sed to n~gotiate on the proposal ~ : 

IV., OPINION 
-;r--r , 

" Although t he question Presepted here ha" not ' bel'n considered 

before by the Montana Board ofr~rsonn!'i Appeal;;;, it w~i;,deci-d'ld 

sev~ral years ago by the Nationa~ ! L~boi: Relatiqn£l Board. Dis<;:harge 
.' " .' ' 1 ' 

has long been recognized as a mll~~;rti0fY ' subjec~ of baryjlinbg BY 

the NLRB. National Licorice ' Co . :' ~ ., :NL!)B , ~?9 ii . , ~. 350' (1.94P i, q 

LI<fll'1 674. The Montana supre~e PIT~~t , i~ st~~e tie*artm~n~ :p f H~gh
way s v. Public Emplo~es Croift 00116\?il ', 165",Mont'. 319; ~fS P. ad 

785 (1974), 87 LRRM 2 1 01 heiR ti1~t~r~vat~ sec~ot pi-e¢~d~nts "t~ 
, I : " .. , " ,j 

re levant in interpreting our act! Ylj1¢pits ,+ang\lagf' and th"t; of 
" -;' f )., :~>" ; ,;-', -.;" ' ".' ;"::, . ,'" . : 

the l,abor Management Relatipns Act are siniililL ;The two' aots are 
, .", " oj'" .. \.'." ' ; " 

sinlilar in the language they us~ :, tQP~i:>Vfde ' emplqyees ' the ' ~i9ht 
,i I • , ; ", \ . , " , .. " : • • ~ 

to b;'lrgain collectively wi tl1 re~f'¢ct to wagell ~ hqurs ancr ? ther , 

conditions of employment. rhe f~~m " '~~h,"r con~:li tions , Of ' emplo~
ment II encompasses most aspects ;0.(; 'the emI110y~~ l\lnion ~elatj.onships. 
. . r ' . ;" . 

The requirements of continuep e~ployme)lt fbr. 6he 'already on the 
~ : ' _ ,1' " : : . 

, " 

r 
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job are literally "conditions of emp+oyment" qbout which both 

parties mqst bargain. The employer may not set unilaterally - or 
, .' 0 . . 

bargqin directly with individu,:,l ' e'nptoyee!3 ' abollt ~ the allowable 

causes of discharge and the marner ' in whj.ch ~m~loyer decisiQn,, ' on 

qischarge may be reviewed thro)1gh 'a grievance procedure. ,See 

Labpr Law, 13asic Text, by Robert A. Oormiln, 1976, ed., pp. 504. 

Professor Morris i n The Develppiqg Labor Law, 1971 ed., ' at page 

404 13tates, "Numerous topics f all within 'other terms anQ con-
, . ~ , 

di ti ons of employment' as t he pf) r ase i~:qsed in the Act. Many 

are nOw so clearly recognized tq pe llIandqtory subjects [or' bar-
, ' . .--. . 

gaining that no discussion i" reguired.' l'-mong these to{>ics are 

provisions for a grievance proce~ure aqd arbitration, laYOffs, 

di90\1arge, " I t seems to \:ie ,well settled in the private 

sector that there is a duty to lJ~Ftiaih in gqod faith Con~~r!lin~ 
determi(Jepqw and 

, " 

whether the employer or the !Jniqn Of both 
, ' 

w\1at working conditions will be· hiJ.ring the 
' ~. : , \ 

I 
term df the labpr 

contraot.. with that proposiHop :p.ifendarit does (Jot argue. 

The positi on of Defend'lnt ill th~s matter is that it 1.5 not 
" , : ; • I 

: , I " , " , 

within the l eg al authority of 1Hlt· pffice ',to confer ,tenureqpon 
~ ~ (. ", : I , , " 

he r' employees; that, in fact, it. ~~ ' an ill-egal : supject for , ba+-
: ' I; r " . "'.; ' ",' 

gllining. To support that P'1sitio(J qll\.!rnh\,r of c'tpes arep~teq py 
I ' .' I : , I 

O<;fendant and she refers to cert~~11 atti.'11l py t.h," 1977 rj~¥isla-
', . ,' ,. . ' , I , 

ture. First, the Legi slatu+e d!il't"eated a " ~Pl ~hicll woqlq h"ve 
/ ! ~ " I, : : .' ". ..' I ',~ , ' 

orElated a civil service syst!"m f6.ts1;.i\tel"~pioy~~s and, at , the 
, " , .' " , : -' , '" ,,> , 

same time would have given tenut~ t~ them" ' :From ' ~hisDei~nd:mt 
,. ,. ~ '; : . . : ') _. ' , I:; .1 ' ~; , 

believ!"s legislative intent sho~ldbE) i'~tracteil "'ltd a cOl)plusion 
• ; ':' . " . , ~ 'l i .. . i " _ t ':.' ,'. . 

dr awll that bargained for tentl]:e py efl)plpyees : cov.<:uced by t!)e Cpl-

leotive Bargaining for pUblic E'~~~OYe~~,' ~)'t is ' ~;~inst p~l:>lic 
; ;;. !': :'- : . :~' ~ " , ,,' ; : ' . 

policY, I do not agree. Tpere , ,~a.y , have p~en ~yr,~ad re~s?ns , w~y 
'. , . ' . " " I 

i\ c.ivi:]. seJ:vice system bill was : not pars~~~ not the least of 
' 1 \ :' , ; 

which may have been that emploY\,flS, tj1tp}igh th~i:r exclusivlj ' 
, . :,:-' ,".;:.!, :, ~ - "I ,' 

representatives, were a1reaqy , a916 tq i optain' via cotlec1;.ive 
. . l " : ' , 

bargaining many, and perhap'i e'fer mqr!'. ~'f ;the I berefi t5 ~hiah 
I 
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such a system could bestow. The Montana Act is mOdeled so closely 

after the NLRA that the Legislature co~ld h~rdly have been ignorant 

in 1973 of ·the fac t that the Nivilte , sector hqd peen bargainin9 

ove): termination for cause (tepu!,e ) f or ye ars, and th&t the 

industrie,,! with strong and staple labof ):elations histories do . , 
not sU!1lJ1larily dismis s bargaining uni~ nUll\bers. ' Had the 19 '77 

J -,'1 ' ., . 

Le9islature intended that public employe):s not bargain on the 

subject, it would not have p~sspdthe ~ct , 

'S(!condly, Beamer et aI, v.Geqrgia Ruth Ric~, civil Action 

~o . 41041, First 

cited to suggest 

Judicial Diptri c t Coutt (April 27, 
I i' ': . ';. . " , ... I , ~ 

that a decisiop, by J~dge, Benn~tt, 

1978), wa9 

that a previous 

SUP'\lriIltendent lac ked author~tyt9 adafl t .aj1 ,affir!native actio!) 

plan giving tenure to employ~es shoul ,1 be ooncludve here '. JUdge 
::, " ' -;( i ': . ' .' '-. 

Bennett was not addressing ppbli!" ' ~mplqy~e ' right~ apd puplic 
. " , ' -\ 'j, ' ' , 

employer responsibili ties un~er Mop't:~nq " S yo11ec ti ve Bar9~inirig 

t:or )?ublic Employees Act when he: : de~iq~d Be~met. 

Zderick v. Silver Bow cOlln·ty·, · 154 'Mont.' 1+8, 460P,'?q 749 
--- ,0 , , ' , 1,"-

(19qg) w"",, decided sever al yeai:~ p~f~r~ theCo~i.ective ~~rgaining 

for public Employees Act was ' !lh~ttedin :pl73. i The new 1414 gave 
, l .: '" I] . 

publ-ic employers the authority ' FInd' iIl!P9s.i!d,the ' d'lty upon.them to 
',' ' -.' ' . ' j'. " , ' " ~ .. 

ban:jain on wages, hours, fripge I:>~nef~ts i 'Hld othe): copdi t:j.(lns oj' 
, - ~ . " 'I,' ~ . . • 

elllPloyment. To imply there j'l1i'1 P? ' aut~odj:~c~nf?rred by the 

~tatute would simply be illOgic~;".I .. Fi~~HY" D~fer~"nt urges '\:I)at 

Sib\lrt v. Community College of fiatqea\:l (;OUnty, " , MOllt, ' 
, ~ " ' c'" ' , ; 'i " , ~ '-~-

587 P. 2d 26, 35 st. Rep. 17130 l!: ~78 ) :r;eso~iies th~ , i,ssue;li~h 
. ; .;' '. ~ - !-I . : - ' . . • - :. 

c;ertaint.y. I believe tpe di .. ~inc~i~l?: ,pej:weefj 511;)ei;t apd j:hi~ c~se 
. . '_.' j ., L-' . : \ • ' 

is to 'It toe College Trustee~ wer;e 1 ~ttf'mpti~g . to ~!:;:e j:en)lf~ to 

administrative persons - persons,wljo t le~:r;ly wputd notp~ . fove):ed 

by the collective bar gainin'l la,:), l;u1: rattj~t ,thO~e ' wjJQ ~r~ , 
, ' " ; ': ., . i :) i . 

specifically excluded as mary~gerljent' off:ici~ls ~ndl9r sup!iryisory 
" j . ' : " :" I 

per$onnel. Sibert did not 9nsw~i': the q'lesj:ion' of' whe~?et n(lll-ad-

minis t rati ve, non-management pe"~dn!lel c6uld be l."ilintracted wi tl) 

for ter mination for cause . 
,. 

.~ ., 
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Nqne of the argumen'ts made by Defendap): deals with Montana 

public employees' rights to bargain for tenure under t~e Act. 

The issue has not been decided by the MOljtqna Supreme Court 

I;>efore, therefor e, an examination Of the dispos i tion of t/le issue 

by other jurisdictions may be helpful. 

A FlQrida District Court of ' Appea l held iq ~"ke County , 
Edllcation Association v. The School Board of Lake . county Florida 

(1978), 360 So. 2d 128, 99 LRRl1 24\l3, that ~he sphool B,,\,rp. 

lacked authority under state law to inclqde a j=>tovisioh, in, a 

Qollective bargaining agreement' prov:j.ding 'tenuke to [1O!i-t.enureq 
• , .. . . . : ' > 

teachers Hhere the state law prqyiqed .that the B()~rd aJ.one I,a<;l 
~ ., ' . . \ ' ," 

the power and duty to dismis? its e~ployees. ; r erhaps as 1mpor-
, ' . ,. '-. I .' " 

tant as the court's decision in Lake county .wa~ tpfJ foil01:ling: 
, ' ." ', : ! " :'. " " , 

'!Tlli s is an issue of fir s t il)lpres s:ion in ~Flod4,d ' put t)le ' matt~r 
l . . ,,:; . i; . . 

has peen considered in recent year" by a illlmhe,of other stab;)s 
; ! ' ,"" \A , ; ! ~ ' . , -; ~ , ' - : , " - , 

whioh authorize public employeeratg~i;li'1g. T?~ : ~uthorities, are 

divided." (emphasis added.) Tjl~ :~ourt went 0h " to)::it~ ~ : nUmllet 
: >,.'" ;:. - , 'I _ , , " ' ~:; • 

of oases in which 'the court reasoned that tIl!' school board could 
: ; i ' I ~ : ' . - ~ ; • • " 

not negotiate an agreement l!1at ' would e s tal:>iisli , GPpditio~p prece-
: .' ,' " ,: " 'I: '! I ' " ' 

dent to the dismissal of nonten!lr!'9 teilchers wtlid1i' are ip, e,«;:e:;s 
i. ' , 

of the conditions imposed by ' stafu~e." )t iI+sodted a tlllmper of , ' '<" ~ . I \ \ - , -, i ; .. ; . :' ~ 

cases in which the courts had r~iiched contr~ry cdhcIlISiotlS, i.e<, . ._ . " , ,.!; ~' ; ~ ' , : ~:, I. , :.! : 

tl1attl1e school boards did ~aveji.hePower tq cdrtf'act re~i>rding ' 
: ' • : . ' : ~ ." : .. • • J ~ ~ 

terms and condi hons of employm~f\): ' aI)d t liaj; ',the hpprehe~~l Of q 

t eaq/ler' s employment contraat a!'ld , t~e tesp~uti4\'l ¢:flali~~ i: <l;'i;~ 
putes through binding arbi trati~r~rr;e m~4ers'r<il!ltin<j fPter~s 
and conditions of employment. ~il!' , : fof' ~~i'mplf'" colJoes " 

.1 ;' ' : ~ , ' , "_' .' ~- _. ', I" . :-, ,\ .-
gity School District v, Cohoes 'Jil'!aCl1ers A!3$qci~tion, :i~8r.j!:. 2d . 

. ' « ' . ._ i _;' . . ~ . .' . . ' 

878, 94 LRRM 2192 (1976); we!3cl$~ , ~ci'icati,orhs~OCf~F?nv ' 8oa1'd of 
. " ~ ; ; ': ' , -', ~ " - ' '. ' - ' 

Education, 331 N.E. 2d 335" 90 : riRI\M '2342 097!;); Lockl1ort Area Sp. 
--,--_. ':, ",: ! ';": -;' . : :~ ': T " 

_p;d. Coop. v. Lockport Area~p' : fdt Coop. ~ssoi::: ;:, 3~8 ~.I\ ' 2,<l 
I , ' ' ~ , " " i , ' " , , 

463, 91 LRRM 2449 (19 75); School COl1\lnitteE! G>f ~ Da~¥ers v'. Tyman, 
' i r, . f ' ,J , " 

360 N. E. 2d 877, 94 LRRM 31&2 ( r'n ); prown v. HQ~ tqn Pu~l1G · ' 

" 
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Schools, 254 N. W. 2d 41, 95 LI<RI:13054 (1977); Board of Eq.IH;ation 

v. J'hiladelphia Federation of Teachers r,ocal No'. 3, 346 A.2d 35, 

90 LRRM 2~79 (1975); Danville Board o f School Directors v. Fifield, 
. ! 

315 A. 2d 473, 85 LRRM 2939 (1974) ,. 

I am not persuaded by Defendil,pt's arg!lments on this issue 

~or am I Gonvinced that those j4ri~dictions wh~ch hOld their 

public employers to be without autliNity to b~rg<lin except on ".. . 

specifically authorized subj ects : 811ou19 be foLtowed in Montana. 
',' , ! , ' ' 

Whe q the Collective Bargaining fbr ,J'uplic I'mplbYees Act "(as made 

law, t he public policy of t he st~~el"a~ " .' . , to 

practice and procedure of colleGt}ye barga~ning 

encQur!\ge the , ' 

, . ' ; ; 
" :' 

the Ac t imposes a duty upon and ,~u ~horizes both 
". " .' . 

parties ' ~o bar
i 

gain collective ly with respeGt to toqditions Of employmert. 

Although the Superintendent pf P4~l;i,~ fnstructioh m&y , have b<;ien 

wi thout atlthori ty to enter ipto ~h .' ag,,~ e"!ent : PTov~ (U ng , t!'nure to 

her employee s or to even bargai~ . : ori tpe ~ilhject prior to ~he Act, 

she does have t hat author i t y' n~,; . J>.l1Y , other d!,!d~~on would 
.; " 

, ', ' " II. 

rendf! l" public e mployee collectiy~ bargalJll.pg mea'1ingless ,: The 

l&w must mean something whep it I,ra~~i\tes b~r5laln, ingon ' cqndj. tions 
\ ' ;' .. I 

of employment. And, it can raro1y be g"in~aid,i t ha): one I ~!,~ght 
to non-summary dismissal i s an impo1:tant~Ondi tio~Of em~~pYmeiIt. 

. :' ,1 . . 

I am convinced t.hat the Act ', implies 1:he a:utliQrity ot Defen'-, < . ' : , . " , \' : ~" " , ~ : ' . .; . 
oal)t to bargain on the subjec): of; , t~rin;;llatiorl ' J'or ' job rej,f1ted 

• : . ; < .' . ~ : ' ' > 1 ',' ,_ " ; . , ~" : • 

reasons. I t is not 1llegal ,for : th~ SUPl'nntenqent,to agtee to 
"'-1:' ' ;1 . ' _ "l 

qismiss employees only for Call~~ '~nq,~fthere JB: a ciisPB):e as to 
~ . - - , . ' . " . 

"h1!t good cause is, t o go to ;maib~ tia,!:ot for If final ,al)d 
. ',' , _, , 'c ' ,, ' .1, : L," '. .' .,, ' . ' ,." 

binding decision. such praotfqell<:'s b~eIj \Ised in 'the pr~irate . - -. .--.. '. 

sec tor for a number of years ):Q , prqmote 
'-) .. , " ,:;. ~ 

believe the public's best interi'> <it~ are 

inClustrial peilce. ,' I 
:: .f l : ' ~:' 

se!,v",d ~f that. i~ the 

policy of this state. 

v. COI'\CLUf:; 101'\ ' OF LAW ' , 

39-rl-4q~MAc; ' by refusilj, ~ 
, ' 

Defendant violated 
" 

,I , 

to neg9tiate 

the subject of termination for hau~e ~it~, CO~Ptainapt. 
;' ;! 
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VI. RECOMMENDED ORDER 
i I 

IT IS ORDERED that t he superintendent of Public Instruction, , . . " 

her officers, agents and represe~t~tives shall cease and desist 

from refusing to negotiate t he apClVe sUbjebt witl] the Montana 

Public Employees Associatioll; j:hflt PLP 37-79 <\I"d charge number 

one in ULP 31-79 be dismissed. 

NOTICE 

Exceptions may be filed to these Findings at: Fj'lct, Conclu

sion ot: Law and Recommended Order within twenty gays pf servj.ce 

the,eot. If no exceptions alee so f il ed, this Reco!1)ll1ended Order 
i " ; - ' . I , • 

sJJall become the Final Order of tll'1' )3oar4. ,Exceptions shall bl' 
:1 

'lddressed to the Board of Personnel AP!1eills, Capitol Station, , ' 

~elena, Montana 59601. 

Dated this ,/#,c day of ilpr il, 1980. 
, 

BOARD OF PEfSONI"EL AffEALS 
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CERTlfICAT~ Of MAILING 

that 

"~dhW ,~o ,",." 0.'"'' ~, .t,,. 
I did on e PIll- day of ~ . ' 1980 mail 'I 

true copy of the above Findin~s of Fact, CO!jsl)lsion of Law and , 
Recommended Order to the f ollowing: 

Rlcnard L. Parish 
Cannon & Gillespie 
~031 Eleventh Ave. 
~elena, MT 59601 

Barry lljort 
3039 N. Montana Ave. 
Iiel~na, !~T 59601 

817;PD 


