jb

© W e o~ s W

12
13
14

15
16
17
18
19
20
21
22
23
24
25
26
77
28
29
30
30
32

BTATE
FUBLISMING €O,
HELENA, MONT,

RECEIVED

41980
BEFORE THE BOARD OF PERSONNEL APPEAﬁéBN ! i
|
|
|

BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE
AMERICAN FEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLOYERS, AFL-CIO,

Complainant,

V8.

ORDER
GOVERNOR, STATE OF MONTANA,

)
)
)
}
g ULP 11-A-79
)
)
)
)

Defendant.

On November 19, i979, the Montana Public Employees
Association, Inc., (hereafter Public Employees) filed a
motion to intervene in the pending matter on the part of

the plaintiff. The motion was filed pursuant to ARM 2l+26.

|
103 and 2l .26.106s The affidavit of Thomas E. Snyder, Ex-i

ecutive Director of Public Employees was filed in support of
the motlon. [

|
- Both the Governor and Amerlcan Federation of State, ‘
County and Municipal Employees, AFL-CI0, the complainant ‘

and defendant, have filed written objections to the motion.

The undersigned Examiner, deeming the matter subject to
determination on the basis of the written motion and writte%
objections on file, and after fully considering the merits,
now makes and enters the following

FINDINGS AND OPINION

1., The original complaint was filed herein by the
complainant on February 12, 1979. The Governor promptly an-
awered, various amendments to the pleadings have been allow-

ed and filed, and extensive discovery has taken place includ

ing the depositions of warious parties,
' |

2. ARM 2,.26,103 provides, in the opinion of the Exam- |

iner, that the right of intervention is dlacretionary and |
not mandatory or of right. |

3. The basis for intervention by the Public Employees,
)
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- as get forth in the Snyder affidavit, is that the Public er
iployees have been an exclusive r egpresentative of the two huh-
:dred fifty-six persons bargaining unit at the Montana State
Prison since November G, 1979. '"The Public Fmployees have
succeeded as representative to complainant named above.

It is further set forth in the Snyder affidavit that
. the "employees now represented by MPEA and Montana State
Prison have a real interest in a financial stake in the out-
come of said pending proceedings;"

L. There can be no question that the employees at the
IState Prison do have an interest and a financial stake in
ftha pending proceedings. However, that is not the question
!presented. Here, the question presented is whether the now
‘axclusive representative should be permitted to intervene.

‘ There is no allegation contained in the affidavit
ior motion to the eff'ect that the representation in pending
‘proceedings by AIFSCME is in any way inadequate. Indeed, it
jappears to the Examiner that the present representation of
‘the Prison employees by their former representative, AMSCME,
|is vigorous and could not be deemed to be inadequate.

i Moreover, both the complainant and the defendant
%have objected, in part, to the motion on the ground that Pub-
1ic fmployees wWere not a representative of the Prison employ-
:ees at the time the charges and counter charges arose and
that therefore the Public I'mployees have no first hand know;
;1edge of the fuacts giviny, rise to these proceedings. In the
iabsence of a strong showing that the ripghtas of the employ- |
iaes of the State Prison are being adversely affected by
Ereprasentation being afforded to said employees by the
'present complainant, the Examiner is unwilling to prevent
‘intervention for the reason that it would cause undue and

|

‘untimely delay in bringing the pending proceeding to a
| - -

%
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final decision.

cc:

ORDER

IT IS ORDERED that motion to intervene filed by Montana

/Public Jmployees Association, Inc., is hereby denied.

Dated January 2 5, 1980,

Patrici . llooks

Hearings TIxaminor

Mr. Barry Hjort
Scribner, luss & H jort
P.0. Box Bl

Arcade Building
Helena, MI' 59601

Mr. David W. Stitoler

State Personnel Division
Room 117, Mitchell Huilding
Helena, MI' S46LOUL

Mr. Robert R. Jonsen, Administrator
Board of Persoiuniel Appeuls

35 South Last Chuance (ulch

Helena, MI' 59601

Mr. Douglas B. Kelley
Jackson & Kelley

901 North Henton
Helena, MT 49601




STATE OF MONTARA

BEFDRR THE DOARD-OF PEREONNEL APTERLS

IN THE MATIRI OF UNFATR LABOR DRACTICE HO. 11-n-7H4:
AMERLCAN FPEDERNTION 0 SThTE, |
COUNTY AND HOENTCIPAL ]
EMPLOYEES, AFL-CIO, |
1
Complainant, ]
1
= g - i FIRAL OHDEE
| y 1
GOVENNGIE, - STATE OF MONTAHA, ;

Uafendant, i
& & & A A A B B F R A " ¥ TR AN AEw o b

The Findingse of Yact, Conclunions of Law and Recommiided
Grder were lssued by Hesring Examinar Patrick 1. liooks on
January 13, 1902,

Excaptions. to the Findings of Pact, Conclubionsg of Law and
Recommended Crder were £iled hy Douglas B, KEellay, Attorney for
Complaivant, on Pebroary 2, 1%82.

Afeer reviowing the record and considerlng khe briefs and
oral arguments, the Bosrd crders am Follows:

1, IT IS ONGERED, that the Exceptions of Complainant tn
the Findings of Fact, Conclusions of Law and PFeconnendsd Order
are hwtaby denied.

2. IT IE ORDERER, that thia poard therafore adopts the
Findings af Fact, Conclusions of Law and Hocommanded Ovder of

Hearing Bxaminer Petriek F. |llooka as the Fipal Order of Ehia

Boarcd, .
OATED thiu.gg‘é day el april, 1902,

BOARS OF PERSONNEL APPEALS




| STATE OF MONTANA
SEYORE THE BOARD OF FERSONNEL APPEALS

1IN TEE HATTEE OF UNFAIR LASOH PRACTICE NO. 1l=A-79
AMERICAK FEDERATION DOF STATE,).
COUNTY AND MUNICIPAL
EMPLOYEES, AFL=CID
tomplainant,

}
¥
)
}
)
“w - ) DISSERTING OPINION
]
GOVERKOR, STATE OF MOMTANA, )

;

i

Defendank
H

T L T T E el o NP PP A A S A o SR Ao S pRpapey spape

I respectively dlssent from the majority wote fn this case and vote
agalnse the motlon ta suscadipn the FLadings of Fact, Conclusiorms of Law,
and focomeendad Ocdes of the Bearing Examimer on Coupt TI, that tha
State's withdrawal from faccfinding was oot an unfair labor praszize,
Thls dlssent is hased an che law, the evidence presented, and the oral
argenents by the partles,

L eancur wich all the other Findings of Facc, Conclusions of Law,
and Brcommendad Ordars of ehe Hesrine Exumdner £o this cace.

Sectiong 33-31-303F of cha Montana Collaetive Jargoining Law for
Fublle Eaployeey cbligaten both the publie emplover and the axclusive
vepredéncacive £s bargein collectively 4o good fadch with respect to
wages, hours, fringe benafics and other comdivdons of employm=nt.

Sectian A8-31-308 of the sams law ssts up the process of Sace-
fipdicg to resolve gispotes nnd che mechaniea af 13 dsmlemeardrion,

Secklem 39-31-&01(5) of :ﬁc lair makes 12 an mEpis labor pracrica
0 pafuse £y batpgain coillectively lo good falth with on exclesive
:cpruaenta:iﬁﬁ.

I believe that factfinding iz par: of the collectciwe barzaining
B




process, by law, in HMontana mnd the State's action in agreecing to go to
factfinding .withr_:ul: copdicion snd then seeking to Impose the no-strie
seipulatiaon 12 a vielacian by the State of the duty to bargsin in goed
faleh and thus 18 an wnfeir lshor practice.

The argement by the State that thers wad 20 ¢ns-on-ane meeting
At tha tipe faccfinding was agreed upon 16 bBegging the question. 1y
dafinicion all mediation except the final meecing when an ogre=emeat
has been reached i3 ssually done while the parties nre separated. To
pleadrignorance co the process of mediation by professlonal negotiators
13 indafansibla. 'Tha lost newspaper artlcle allieging thellnicn woa
planning to scriks before factfinding was completed is still lose,

The svidance and oral -argument show that the Toion d4d mot set
a strike date untll after the Staze demanded acipulatlons on the
faccfinding ten days after the process had begun.

in £act, Lf the Union had gote op strike before the facefindiag
had been compleéted, I balleve che State could have £1led an unfalr
lobor practles sguinsc the lUniaan,

The Hearing Exaxiner in his discussion of Cowent 11 adnitted that
liis decision was an "extremely close" enll, The declsien noc to £ind
thia charge an unfairc labor practice, in uy opinion, has weakened che
pracass of factfinding in Monctana.

Faccfinding snd mediation were insticured co sectle disputes when
an impacse fos been reached, in an actemps to owert strikes.

If a party, during the process of collective bargainlng, misusas
the statucory toals af dispute vesolution, or uaes them to gain an

advantage, a0t only is 1t an unfais labos practice, hut the procesuses




of faccfinding and nediaticon will be severely weakened and will
evencually uam ugeleds for dispuce rucalﬁzm:l, leaving only the
strike or lockout as soluotlens.

We comnot afford to let chis happen, The statutory procass of
faorlinding must remain streng in order oo mainraln héalthy labor-
macagenmentc ralatlons in the public seccor in Meacaau,

For ‘the reasofis get out sbowve, I dissent from che maloricy

opinion on che Order in Count IL.

MM

dntlie, Menmher
Ef.! of Persounel Appeals
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. ATATE OF MONTANA _

REFORE THE BOARD OF PERSGNHEL APPRALL
I8 THE HATTER OF TUE UNFATR LAROR PRACTICE HO. 11-A=7%:
AMERTCAN FEDERATION OF STATE, )
COUNTY AND MINYICTDAL 1
EMPLOYERS, AFL=CT0, 1
] ORDER
Complainank, 1
1
v, }
OOVERNOR, STRTE OF MONTIMA, )
1
befendant. i

® & & b & Bl kR W LA R a R

Orel argument was had in this natter on March 1, 1%R2.
In crder to furthor ald the Board in reaching a decislon on
this cage, the Hoard roguests Ehnt the parcles to this
action pulmit sinultaneoes briefs to this Roacd by March 17,
1982. The belals ﬂré to afdress these tuvo. lssucs onlys

11y  With regard o Count 11, Ehe state's withdrawal
from fact Finding, pages 14-16 of the hearing exeminer's
deciaion;, whether the requiremant of good faith bargaining
(ond its cpposite, bod falth bargalnles] require n finding
of subjective or ohjeckive Intent? Disouss especizlily the

doctripes found in HLAR v. Thonpoon, Y8 LAAM 2593 ad supply

additicnal <aee law, relative to the lssua of typn af intant
nedessary [subjeootive or olijective) and how it {w proven.
121 What fects are in the racord to sSuppers yogr
positlon regatding intentcy
OFal arqument will he allowed at the Boavd's et

moating on ApeEllL g, 1am2,
DATEDG Ehlad~

Aay alf March, 1902,

Noard of Perscnnel Appesls
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NESCRE TEE BOARD OF PEESONNEL APPEALS

ETATE OF Hﬂﬂrﬁﬂh

iiriiﬁi
AMERTCAY PEDERATION OF ETATE,
COUNTY . AND MUNICITAL

\EHPLOYEES , AFL=CTL,
, . Bo, LLE 11=-An79

Eﬁﬁg}dlnnﬁt.
va.,
"[‘iﬁ'u'ERN_GIl, ETATE OF MO AN,

Defondant,
ST
PINDINGE OF EACT AND CONCIASIONS OF LAW

This mattn: cane an before the unduraigﬁﬁd [ FITE S E
Lnnmluﬁx far hea:inq on July 36, lﬁﬂl. fhé aumplninnnl,
fmericon Endllﬂhlnn nr Gtate, CnnnLy and Runicipal Enployoa

aFLrﬂln {hnrnq:Lar ﬂnlun} Eilcd fourtaan unlair labor

pracbice charges againet defendant,; Governor, State of
Montana (Btata}, The Gtate filed s nushar of unfair labor
practice charoea pgainst the Union. A11 of el chargas
#rtaa o ;i‘thu‘nmgetlntlhg seddlone oerriad an hatussn
the parh:en ‘which fnrmnlly dunnnnczd on Dﬂcﬂnﬂﬂﬂ‘4, 1971 and
tLtannLnd oy Nnruh 1ﬂ, Lu?&

nt thn nnannq, the Uninn uas roprapunted by Dnuglns
r Hﬂlly, an;. and urngnry L dekﬁun. Esg. Tha Etugu way
T

ﬂFEﬂEHhtHH by Jchn thlnﬂki Keg. 'The hearing conswned

NN

(=l ie da?n and fnllawlng nrcparnclnn ﬂf the transeripk; &mch

Qlde-suhmitlnd grapﬁund andingn n! Fact und Coneluaian el

Lisw, tuge;hnr uith auppprtxng briofa. Thn EﬁﬂﬂLnLr, having

111 I HE

.hanfd the teutlnunr, and hmlng Fully Id?iﬂﬁd in the ranfg,
hnrnhy mmlau nhu Eallcwinq-

AU AN TEY I TR UTH i) 1

;1 ?Iwutﬂab OF ?hET

AL BT ST N R TN T ) ey T ) , i
GEHERAL

>
WHSE £ Y P by 1 16 Fsid | oAb, MLk

1. That ut all times herd relevint, the Uniop was the




I
veraining for docigion Lpolude the introductory language of |
Lhe originml claim and Coonts II, LTI, IV, €, and WII,

Thiao Counts are set forth on Exhible “xh,

#. The counter charges made by the State agnlnst the
Union have 1lKeWise been reduced by withdrawal, The remain-
ing charges are set forth on Exhibit *AC,

9. Both the Uslos apd the Stace cetagorically deny
all charges levied by the other,
SPECIFIC PINDINGS

COUNT VIL,

s Sl

10. CcChronologically, the Lirst Count to cangider (=
Count VI wherein the Upnion clasind that the State falled to
reopen pegiotlatlone in accordanca Wwith the provisions of
the Collective Bargaining Agreenment. In Article XV, Pars-
raph 1 of this agrecoont (Clainant's Ex. 2}, it is provideds
"I uunjum:-tidn with ehlw coustiract, Lt is herehby
agreed that the Btate will reopen negotiations on
npplicable econonic issaes sutficianpely In advance
of Executive Budget Bubmittal to insure time for
ndeguate negotintions to take placa.”

The Exaniner finds that cthe pvidonzo muppor s the

Pman'ﬂ chargo on this point. Mr. Donald Jedes testified »
fl:n repeated calls made by him bo Mr. Schramm prior to j
Hovemier, 1978, (Tr. 16%) Mr, Schrann acknowledges these
contacts and testified that he wad cneble to get dofinitive
information fron the Bidget Director to enable hilm to came
to a conclusion with raspoct to the State's position on
sconomie lesves. (Tr, 164)

My, Coorge Bousliman, Eurmi;.i.- Budget pDirector for Lhe
Ftate of Montana, testities that Nle office was required by
law to subinle a preliminary hudget to the Laglalatlve Fiscal
palyat by Novenber 15th and a final budgal for the sane
jpffico by Pepexber lst of 1078 (Tr. 10Z)

Op Mowvembsrs 3, 1870, Mz, Schramm and Me, Judge wgresd

—3=
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mara submitted by tle Union to the Department of Inatibubio

bt o first bargsuwining sesslon to be held on PDecambar 4, 1971,

Hndgﬁ testified that the varisus locals had made demands updﬁ
:!-t.ho Ingcitutions st or shortly print to that date and that
an Hovember 3, 1970, e nailed to Bchramm the Union's opening
lp:npuaala.

i1, Subparagraph D of Article XV of the Collective
Borgeining Agresnent [Ex. 1) refers specliflcally to the
tecpening of negotlations in advance of "exccutive bidowet
aubmittnl®. Hara, the evidence ls uncohtrpdictad Lhat therc

wora e negotiations betuesn the parides uncil Decormber 4,

1978, Eheews days afcer the "Einal® oxecutive budget had ko |

I
be gubmitted to the Loglaiative Fiscal Analyst. The Examinar

IEindn that the Stata begached the contraciual cblisation
sy pet forkth In Article XV, Paragraph D,

12. The Etate pointhy ovt in les proposed Findlnge of
rmct thatk in Arciclo I, Pacagraph ¥ of the cCollective
targaining Agreemsnt, Lt is proyvided:

"Ihe Onion will present to esch Administratar and the
Dopart=ment of Inscitutions o copy of thelr salarcy
Increase rocommanditions and other ragcamnendationsg
which will affect the finaneial program of $he
enployar not later than the firgt of July on even-—
pulbeced yeara,”

HWhile the Srnta did not address che Unfion'a falluze or
alleged failure to copply with this provislion of the coptract

below, the evidence is that ne proposals (reconnendations)

or the Stats Bargaining Agepk until shortly ke fore Hovambae
3, 1978, {Tr, 1&5)

13, It 1% the finding of the Lremiper thae the parties
ro e Collective Hatrgaining Agroamant lotended by the b=

cluglon 6f the o paraérapha ﬁuﬁfcd aboveg to lay the franes=
work for the Union's tnitial demands would boe delivered to
ithe State L duly preceding the lesimlative sergion and thetg

i
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roaningful pegotiations on economic isaued wesld take place
prior to the date set for submlsslon of the Sovernor's
Exocutive Budget. HNolther took plaés,

14. 1In fack, the oppoosito asamn to have occurred. Hro
Schranm thstified that bakween the negotiating meeting on
Hecembar 4, 1978 and the mooking on Decombas 12, 1970, sone-

hady "lesaked® Lo the newspapar khe nskous of the exscutive

budgel with respool 1o wage incraases and indicated that the

Gtate wan grojecting amt budoeting for 5.53% per annuen

lncreases, (Tr. 372, 3%1) Yhat put Mco Sohramn in a guandry
Lacauee his plan had been Lo go up on 4 step-hysstep basis |
and the newspapar acovunt ravealed ﬁn cthe public, including
tha Unlon negotiatoes, that the State was prepared to go to
5.5% pap annbm.  This laﬁh obviowaly pogurred sovoral days
after the dus date of the subeission of tha £lnal Executive
Bidamt ta che Placal Analyst.

15, The threst of Counk IY i thag the Stata; op Lo

pacifled vecasions, itneldated o the Unlon or to the
Hediator chat it had "roon b meve® and soggeobtad a barqain-
ing aession and that at each ensulng bargalning session the
Feate inaloksd that the Bnlon make the first maove,

The avidenze at hearcing Ls in eonflick.  The Unlen
Inpists, through lts witnesses, that thly in fack occurred
and Mg, Behramm testlfied that oo both occagions the Seate
had made the last move ab tha prior bargaining seasicon and
Eherefore ie wvas Lkhe Unlon's turn w0 nove., Because of the
Conclus lone of Law roached by the Bxaniper oun this point ans
heyxeipafier set forth, bhe Examinec finda no nedd to pro-
Cigely eaulecate here bhe factusl svidenco in support and
in oppoaition to this charge or to attempt to find or

leclore which side prepondorates,

LB




CORRY 11

16. Count 1T of the Union's comsplaint agatnst the
State charges that the Barcaining Agaent lor the Etatn Agrecd
e epker Anke Pact Einding at the mecting of January 15,
1975, ‘fubsequently, the State tfailled to follew throush on
thls ayresmant as orlginally agreod,
It 18 undisputed that the January 15, 1979 neeting wag:

condugted by the Medintor, Ms, Linde Skar, The Union

OB et O W e W s

regquostad fact finding nnd it iy admitied thats the State,

=

acting through Mr. Schramm, condented. HNo conditlons ware

attached to the State's agrasnsnt at that tles, Ses Gooel

(™

Dnp; 337 Hoffetr Tastinony, 134: Scheamn Testdoony 1. 37)

—
T

vaald Judag Tescimopy Tr. 183=194, On thie Following day,

=

January 16, 1979, Donald Judge, on behalf of the Union,

—
wn

petitlensd the Hoard of Parsonnel Appaals for inttiatian of

—
==

tact finding pursunnt to Section 35-31-300(2) {(Conplainant’s

-—
et

EI.’ ‘O:l N

—
2.

17, Cn Januvary 24, 1%79, M-, dndga testified thot he

—
=]

received a call from Mr, Schrapps Indicating thak he had a

b
o

neipulition with respoct to fapt Linding. This wan ths Iasi

b2

day on which ths partics wora £ select a faet finder, (Tr.

i

194) Mc, Schramm generalily agroes with this tloetables,

fud
Ly

1¥r. 37) The stigulation presented by Schramm th Judge on

to
=

January 24th is in eviderce in twe versions, the parked

s

woralon (Def, Ex. Ay and dn unmarked exbibit which immodiacally

&
=

precedes carpglalnant's Bx, 11,

|
b

18. MHr, Judge teasbified (Tr. 196) shat the stipoletion

it
=

contalned tuo slgnificant conditions to faot fipding, (1] it

-
-

liited the isaues going to the fact Cinder to puraly audnunfc

%

Lgsues, and {Z} It compellod the Union to forego the right

o R

to-strike (concarted mctivitioa) untlil the fact Pinder had

made public his findings and recommandations ., ‘

-
- Pl

e B T
A . 4
| e wd
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-|rapdered his final aplilon.

CelE. *doint" peclcion Eor fact Fincding,. |Complainantte

As to the first so-celled conditdon; the fState offerad
no evléanca to tebut thig bestinmopny, An to tho agcond
condltlon, LE in the Schramm cestipony that at a meatling
with Mc. Judge on Jnnuacy 25, 1979, ha agfeed to strike oot
the langunge ag par tle upnmacked exhibit which innediately
precedes conplainant's Bxhibit 11 in tha erangorlpt.

My, Schranm tescified that lie agsreed to go to fact
Finding on January 16, 1979 becauss he Wwanted to avert a

ptrike and becavss he did not think the State was in “top

L o position®. (331) lie goes on to state that on the
23zt uf January, he was Iy the Governor's offles and he read
i newspaper arelels that the Union was reserving izs righp
Fu srrike, (Tr, 384<306) On the 25th he presented the

lul:_l.pul.ntinn o ME, Judds, Mrc. Judga tgdel liim that the

stipulation would not “"pail" with hin mambeyship. Schrann
taslified he agresd to otrike oot the language atvicken In
tha unmieked sxhibit, The Examlner observes that with this
Ianquage strickon, bl net effect Lo that fact inding ;m:.nlq

be neaningless L€ Lhe Unklon struck before the Tact finder

|then wrote the Board, on Janoary 26, 1979 withdrawing from

Ex. 31 Mr, Judge callad n meating of the merbars of his
bargnlpiog team and the presidents of bhie Iocal foc the
25th of January and & atrike vote ensued. The strike date
was I:00 ALM, on March 5, 01097%,

Thess facks are largely withoutb digpite. The Exsminar
can flnd no evidence introduced by the 3tiate in defense of
the conditionas imposed by the Sclpulatlon to linit the fact

finder to solaly woeoponlc luwues as opponed to the c¢ollntera

liguues chat ware d)pecusged in previoos bavgablpnlng sessions.

¥

19, The Unlon pefused to oign thae sbisulatlon. s«:h:auﬁn

1
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COUNT TTT

0. The Unlon eharges, in Count TIT, that on Pebruary
4, 1970, Mr. Sehrame informed the Madiator that the offer
bubmitted was the Beate's "last, beat and floal offer, and

Would be replaced Ly a lower offer™ if the Unlon went on

TN - TR RS — AN T TR S P
—

Lelke, 1In the State's andvwer, it 1= admiketed that the
diator was told that if tha offer bs rejected and Ele
nion went on skrike, the State would “reserve the right to
evert to its formar offer,” ‘The testimony Iy In aceord

W ith Ehe uhanaluu, Thw State denies hn.its npiwer that

the Madlater was told that the offer was the last “best and

Hinal nffas",
Callad ag an sdverse witness, M, Bolirarm testitlaed on
o dnt

"a You told e madiator that gsho could uss the
language, Laet, best apd f£inal affer to spaak
to your offer, ia chat porreacst?

&, This wabs ot the and of 4 long session, and I rtold
her 1 den't belleve there L8 any such thing oo
vary rare such thing as o last, best and final
offor that will pot be changed and ==

2 M. Bohramm, I want you to just Say yoR OF oo,
Did you in fact, say to har that ahe could
characterize your offcr as last, best and
final; yes or no?

o With the eonditions that I ptated earlierc; yos,

] Did you tell her to go in theras and say--
to twll Mr. Judge, *This 1§ our last, best and
final offar, but wa #till have foon to meve™?

h T terld her that I Ehought Lt -would be inaccurate
to characteriza it ad such becavoe wa stl1ll heé
room to mave byt i€ she chosa te charasterize {t,
I gouldn't stop her; T don't kaow what sha was
saying, 4o that was exactly the way the donver—
satian waat, "

My, Donald Judgo testified that the Mediator ecold the Unicn

tean Lhat the offer convaysd wad indeed the Staetn's dast,
bast and finel offer, and the vffer woold ba ramsved AF Ehe
nlon Yejected und went to kiriks, NHo conditiong were

attached. (Te, 213, 214)
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Ic ig the Finding af the Lxaniner, by A preponderance
uf evidence that the Btate did in faot characterige the
pffer as a "lagt, best and f£imal offear"” and it is adeibisd
chit the: Seate goupled this charackerslzation ‘with thao
Sugpastion to the Madiakor that the State. raseryve lts right
ko revert ko g lower offer 4f the offer were nob acceptad if
Ehe Union wank on strike.

| COUNT Y AND TI YOTALITY CLAIM

21, ¥he Examiner views Coepnt ¥ and, the Totaliby Clain

fs, substaptially similar, It io the ballef of the Examlper
';hqt apeclfin_tindiuga on the Tocnlity Claims are better
regaryed Tor discussion upder Conclusiona of Law and Cpinion
%elnw,

COUNTER CHARGE NG, 5

Gad: Taith by walkipg out of the Februnry 4th peeting wvhile
il State was atill willing to negotiate and #til11 had
Flexibil ity

Thia ovidencs= is clear that the Unden left the mootlng

after the Hediater had copveyed the State's "last, best and

?innl.affcr',. Thaso le no eyvidence: that the Medigtor told

khe Unjon that tha State believed it still had: room to move.
This 15 conceded by the State in ity proposed Pinding of
Fact No. 50,

The tescinony of the Uplan efficiols was thae thoy bock|
e charactarisation of o last, baat and Final:offer anpd
lecided: thare was no point inremaining Ln the meeting.  Thip,
e course, ocourred within hours: before the) strike deadline
503300 ALM. onoFebruary 5, . L 1

e ds the finding of the liXaniner thaty undar Lheps |
lreumstances the act of the Union in leaving the meeting

LB ju.lﬂ,.l Cied, it | il | I |

22, In tkis charge, the State clainad the Unilon evidencpd




| aqreerant aattling the strike (Exhibit 0} were sloned by

3 | w11 parties. Tho quastlon raised by the Zxaminar at the

3 | hearing was whether the Stato's execution of these agrea=
4 | ments wailved khe right to file an unfals labor practico

5 | charge because of the Unlon depands which sre iscorporated
% | b Ehese agreements. The Exaniner now fipds that these is
7 | language In the Return to Work Agreement (4th paragraphs-
4 | Exhinie 11) which reserves the right of cither party o

g | £Hla an bnfair labor practics ohargd,

10 With reapact to the Unicn's depand b ratify all pro-
11 | visienn of the contraect for the snesuing biernlun [including
12 non-econanle fssued) , 1t La the Schramn testimony that the
|3 segsions undarvay wers economic negalons only ard thal,

14 | historically, Hontana had followed a two tidred bargaining
15 | program, (Tr. 3%2) Mr, Donald Judge teatifisd that It

16 | wags hEs undecotending of the law that vpless the enclre

|7 | contract was settled for tho anzuing biennium that the

18 | agreenent for pay Endreases would be meaningless for tho
(9 | wmployees could not get the incresses (commencing July L,
a0 | 1379) until the contrack had Been ratified. (Tr. 241) Me.
21 | Sohramm disagreed with this dincerpratation of the law., As
27 | suthority for his posltlon, Mr, Jedge cltad 59=021 |2} nCH
23 | 1947 wilch became 2-1H-307 HCA, ‘This statute was repealed |
24 | by PBection 17, Chapter 678 of the Scsalon Laws of 1979,

75 | Hithout beluboring the lssue or rendering a legsl opioton
26 | @n tha validicy of tha Judse view of the law, it la the

27 | finding of the Examiner that thia sectlaon could ceasonably |
2§ | cuuee the cancarp felt by Mr. Judge, a non-lauwyer, ‘
) The issuc ralged by the State's challenge of the Dniné‘s
3ﬂ demand that non-Tnlon people be coverad i the Heturn to {
31 | Werk Agreenont wan largely iqnnrbn by both parties. Hr. |
32 | Aelrams testified (Tr. 60) that ultimately they gave in on
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that isszus, There was no partieuloer evideace Introduced
to Indicate hew this demand ovidenced bad falth on the
part of the Union and Hr, Judge as not extensively ccoss-
examlned on the reasons for this demand., Tho Examiner
Einda that the Stats hdas failed in its burdon of proof on
thid Ssaue.

GENERAL

15, Haoth the Ptate and the Undiosn, in thair Fooposod
Findings of Fack, pet foreh st some lengllh the
wvaricus offers and couptar-offers made by the partian
thraughout the pegotiating passions which are the sublect
of these charges, Bokh the ODnden apéd the Stakte testified
from reconstructed nobed which chionologically ues Torth
the courss ¢f the negotiatlons on tha Wil Lsmuea. (Ean
Complainait's Ex, 18 and State’s Ex, B)

Ity reason of ke findings heretofore mado. amd the
conclusions and opinion st Forth herainafearc; the
Examinor does not deem it pecessacy to gab forth speciflco
findings as to the progresasion of the pegotiabions .,

CONCLUSIONS OF LW AHD OPIR{GH

1. Meference 1s made to Exbibit B wiiloh s a sunmarcy
of tha appllicable seatutaa on good faith baggalning and a
general definition of good faith bargeining are the varicug
toderal decislons and texts op bhe pubjeat, In reaching
Comnlumions of Law, recourse nust naceusarily be had to
thepe geporal atutenentsy and arp set forth oss opn exhlbit
In an sttenpt Lo nrrprd understanding,

1, BREACH OF QQN?#ﬁcT 18EPE. As #ec forth in
Pindings 10-14, bheth pides breached bhe Collective Bargaln-
ang Agreesent. Addiblopally, the State hece ignored totall
the provipions of parageaph 3 of Governor Judge's oxecutlivd
order of July L8, 1977 (Ex. €} in that pnegotlations worw

=] t=
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not copcluded prior te the capstireetlon of the excoobive

budget, 14 Exaniner would aaree with the argumant naile ET
cthe Stata that violation of i contractuoal p;qviulcn is not
por me an unfale labor praczice and It Ik to be noted that
the Moptana atatute dowd not provide such a provision es
doed thiy 8tate of Wisconain,

Purthisr, the Bxaniper would conocluode that pelther side
to a collective bargnining situstion has any obllsation to
disclose o the other its *bottom line" or "nole eard" in
the ordinacy altyation at the risk of being hold 4 be in
bad Calith,

However, it s the Exaniner's opinlon that we are
here presented with a different situation. Thats wers no

nogatlations camanced untll afror ghe sxeontive budges

wag, gulmitted to the flecal analyst and anell twenby some
days bafore the Leglolature met, Obyiounly, the State not:
only vicolated Lts contractual oi:ligution but tobnlly |
tgnored the publle pelloy set forth lp the Governor's
executiva crder. Whlle the Union did not apak @ Writ of
Mandate; ik 1s <lear from the teatimony thet My, Donald
Judge waa attamptlng to avoid thig very #situation.

These problams, Ln the opinion of the Exaniner, wore
conpounded when the State, after the firat meetlihg, was
stterpting ko hide from the Undey slhe details au to the
bizlget and £21t copgronlsed because those details wers
“leakwd" to the prass, At that time, Pecenber 4-12, 1978,
the exeoutive budget wag flpalized) the Govorpoe's e:enutiJn
stder either meant sopething or k4 didn't:. By its conduct,
the State was attempting to taks advantage of its own
wrong ta the daobtrimept of the public amployvess. 1t la tha
cohelusion of the Exuminer that this conduct cannot be
characterized as good falth bargaining and that the Uninu‘ﬁ
charge i proven by a propondarance of the ayldance,

=13-
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3. COUNT IV — WED COES FIRGT? Kven if the rocord
below establishad the Union's claim by a greponderance of
the evidence, which it doesn't; it its the cenclusion of
tha Examiner that the rafuesal of the State to make the
flrsl pove would not socasaarily evidenca bad falth. fThe
fodoyal cass law reflocts £he comron sense wiaw chat
bargaining 44 bargaining. Ho whare in Montana stabuts or
in the rulaa and reculations of tha Beard of Persanncl
hopanls 4o 1 find amy reguleement that partlefpants to
collectlve bargaining must ast Like those aroupd a bridge
table or a poker table and follow o pre-ordained course of
bldding or betting, ‘The record hare reflects bard bargain
ing on mach side, oomo dlesgre=ments and parsonality
differonces bt bargaining with some dedication on both
sides in an e«ffort to reach scttlamant. The Union's: ohargs

an this fasue L disnissed,

4. COUNT TI. WIE STATE'S WITHDRAWAL FROM FACTFINDING,

This is an extremaly <lose issu= on the evidence, |
Ao noted Lp Pindings Lé6-19, the State did ngree to face- %
Pinding without condltion and then sought ko Lopose the
po-akelkes stipulation. The stlsnlution wad rojoctad, Thei
guestiog posed is whether thia act on the_pn:: of tha Stacd
was bad falelh bargaining and therefors an unfoic lebor
practice.

The Unlon urges that it vas, The testimony of the
Unlon bargaining team ix chat thay averted an earlier
gtrike, particularly with the paraonnel at Desr Lodgoe, hy
stating thalk the State had agreed bo fasztlfinding,  When the
stipulation providing for "no strike" during lactfinding
or, alterpativaly, Pactlinding goes out the window if thor
in a strike, wal presented, ic was the straw that broke the
camql'n back.,

-] g—-
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| other lagues had becn sottled. In Caroline Farms v. H.L.I,

The Stata, ip defense, nrguaa thak there wvasa ne one-oh-

ong meseting at bhe tine Factfindlng was agresd gpon and’
the agreement vaa resched, in separate rooms, through the
Modiator, Moreovar, Mp, Schramm test)lfisy thac tho
stipuintich canes into leling when he was gitting dn Lhe

Gavernor's office and road 4 pevapaper article that in-

dloated tho Unlun had & aerike date. (This nouapaper
qrticlu was hot proedooed in avidence althaugh both parties
obwigunly assertad every mfforc o Find the mame:)

5. Thers- ks litcle case 1w on point, The Union

cltes WL R.B. ¥. Thompson, Ine., 70 L.BR.H.N, 2593, ‘Thara

ic was held that & reversal of pasition after a supposed
oqrecneit reached night e cunsidered as wvidence of Liack

of good falth in bargaipning., Hee also §.L.R.0, ¥, ToMog

Coza-Cols Bottling Co., 364 F,24 321. However, in \

Yhawpson, the apployer went further in that he totally

raniged en a prior agresnent on one lsgue after all of the

n-'

qnl r.ad 295. chars was alpno a rotvesnt fronm & previously
agteasd position by an engloyer. Thars, Lt was hald tlist
the ¢hangse in positlon was not tekeén witl the purpoese of
frustrating ultimate agroament and therefore was not an
tnfair labor practice,

The ultimate guastion of wvhethor the Gtate's dnsistanc
on the stipulation as a condltlon to factfindipg amounted
Lad Faith is a subjective call and involves "findipg of
mativae or state of mind which can only be Inferred from

circumstintlisal evidenco.” (Hee Thonpson, Rupcal Hindsoight

night wall compel a conelusion that the State’'s bnrgnininql
pgent made 4 nistake.  Bowever, in tha llght of the fact
chot thera was pn Cage-to-foca agreement with respact to
ke Cactfinding with egportuenity to dircuss conditlons, end

=16
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In the light of the teatimony thab blie atlpulatlon cane

Ints being because of supposed newspaper socounts ro an

Ismlpont atcike, I am not persuaded that the demand for
urlpolation wae for the purpose of frustrating the ultimatd

agrenmant, Te Lg thoerefors the Examloer's concliklan thnt?

the charge, although extremcly close, has nob Lesn prova l#_'f
i preponderance of the cvldgnce and ihat this chargo bea i

Alanlaaed ,

|
fi. COURT TIT "LAST, MEST AND PINAL OFFER" |

This charge involves & claim that al the Folirgary dthI
pecting, the State made n lsst, best and €ilnal offer throogh
the Mediator and dndicated it reéserved the right to revert
b0 L8 former offor 1f Ehe Unfion went on strika. Sam
Fimiing of ract No. 20.

Tha Pacts of the charge are austalped fully by che
evidenoe. Thare Ls, howsver, no evidence that the Skite did
in Fact revert to & former offes. While the Eacts of tha
charge ara suitalned by the evidonce, that does noc cs-
tablich that aueh conduct is an unfair labor practics, The
fed=ral case law sited by the Scate is most persuasive that
ﬂihhe; party may retract an offar pnob acodsbed and Tavect to
g lower offer withouk heing held goilty of Lad:Tfalth

bargaining., PBeo H.L.E.B, ¥. hlva hllen Indusceles, 369

FPed. 2d- 3105 -WN.L.R.H; v, Yonoo Commenicettona, %67 Fo 2d
§TL.

Un the basis of Ehase holdings, Lt is the conplusion of
tlis Hxaminer that the charee be diumidued,

7. COUNLER CHARGE 4.,

Thia involves s claim of bad faleh by the Stacs becauss

the nkon walked out of the Februarvy 44 nesting, (See

Pinding of Fact Na, 5.) The Union was fully entitled to
balieve that it wos tho laae, heat and fical affer ac that |

=1f=




p—

— — e e o R e e e
B ol O W e Wl e = B3

|1

wlidd
L T
WIS, Bead

dienissed.

officials had Cailed o insurd that the orplovess would

ruceive the cconomic benpefites of thid struggle that the

i
tina. There was no bad Fakth, under thosa olrcumstances, Lin
going hoeme and preparing for the strike, This charge iz
disntasad.

B. COUNTEER CHAHGE 14,

Berd, the State glaiing that tha Onlon was guiley of bad
faith bargaining when, on March 7-8, it withdrew a Union T
offer made at a prior hearing after tha Stats hed accepsad.

For the reagone set forth In Finding 23, this churgo ia

9. COUNTER CHARGE 11,

Thas chacge hza Lo do with tha elaim that the Unlopn uvas
quilty of had faith in inataklng that satification of the
wntire contract for the two yoaars In the next blannium be
wocomplished as a conditlon of secsling the stcike.

The Examlner concludex that in the fape of the lagal
duthority velled upon by Mr, [Donald Judgo, that the UFnion's
psanltion ig btokally justified, The poblic onploveses had
baon op strike for Ln wxcess of & mopth, the econamiec Luuua#

vere actilad. It seems Lo the EBxaniner thak Lf the Usndlon

offloials would be justly subject te a great deal of
criticisn, lagislativo Aoks are oot always drafted and
anhcted with bhe clearity or peeclesbon of the Tan
Cotmandnents. Tt In therofore copcluded that thera was no
bad faleth wvidenced by this demand and the counter charge
is disminged,

10. COURTER CHARGE 12,

This charge Is dismissed for fallure to sustain the
churge by a sreponderanca of the evidenos, The Examiner caT
£ind pothing of sSubstance in the racord in suppark of the

chatge or in defanfe thereof. Evan L7 thers were ovidencs,

=17=
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| | there would remain a guestion of whother a "loose end” 1ike
thlw would smustain the charge of bhad faith bargeinipng wien
the dubischntinl bacguining had been concluded.

1L, THE '"YPALITY CHARGES,

ESERLT S

Each of the portics has nlleged that tho othar, "Ly

toealicy of fts conduct in the negotiationa® was gulley

of bpd feith bargaining. In the Examinac's ylou, Eha

iUﬁinﬂ'u Count ¥ in but a variation of the totality chh=ge.

TS R E IR -

TE LB the soncluaion of the Examinéc that all of thun%
(g | ehasges should ke dipnissged for failure to sustain the

11 | Burdon of proof lmposed uson the resgective parties,

12 Onoe- the negotiastions secarted they procsedod ar a paca
{5 | that appaars to have been acquiesced in by the parties. Tho
14 | teselnony and the Binutes or notes Kept by the cespective
i5 | Partiea suggest SoBe mOVemeRt At BRAELY every asasion,

4 | While tha evidenon reflecks clearly that the Updon: moved

|7 | further from its original position than did tha Stnte, that
18 | 35 not viewed as determinative. In any baraaining pro-

1% ‘umﬂt':rra, (ST ﬂ-t»qi'a& of mevement Ervam orlglial poslelon

| depends, An large measure, on whore one @tares,  The ne-

2| | gotiations wern repderad moro difficult by the fact that the

stata had elected to depart from the conoceph of “soross-che-

board" and insisted on percentage increasas. llowevysr, chnisl

o
e

24 | Waas thw Stote's righk,

25 With the exceptlon noted in Copclusion of Law Ho.

6 | 2 the Exoniper concludes that neither aide has established
27 | by a preponderance of the evidence that the other entered
38 | Into the pegotiations with a disposltion net to bargain or
30 | that the other did nat pake a filnGars attampe to raach on
10 | agresmsnt. Bobth totallty clalme whd Count ¥ are B rea foe e

1 dismlsasad,
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12, QUBETICN OF WHEETHER TIE STAIXS WAS AN UNFALR
LABOR TRAARCTICE STHIKE — BACK PAY LBSUEE.
The propofed order suhoittad as part of the Unlon's

proposed Flagdines of Fact and Coenclusions of Law proposes

that all of the striking employoes be pafd all back pay,
together with all benafits attendant to sald arsloyment.
ihh hearing, it was tha contantion of the Unlon that the
strike was an unfalr lebor peactice strike. The Union
vontendad that the strike was preelpitated by tho Stats's
Insistunce on tho execution of the stipulation bofore face

finding eculd comrancoe. HWhile the Bxepipor NZap held the

Erate's actions did not cpnastitites an onfair labor practice,
thee denand for back pay requires dincussion. |
An unfair labor practicos strike ie an activity inLLiﬂthd

in whole or in part in respopde to unfalr labor practices

voimnltted by the employer, An ecopomic strike id ana Chat
ia pamither ceusad ner prolonged by an uafaly Labor pracelcs

on tha pare of the employer, Sees Morria, The Developing

Lobor Law, page 524, In a very recent docislon, the Firust
Clrouit Coure of Appeals held the pivotal guestion la
whobtler the unfair labor practice in a proxinste cause of

the strika, Soule Glaza & Glaging Co. v. M.L.AM,, 107

Lunp, A7el, 2901, {1L9&1)

T=rpe, tha thryst of the tegtinopy i chat t.hp putlic
anployses were vary upwet about tha State's position on
econaomic |wpwies and that, pk leasc, the Doar Todioe Local
was prepared &0 oo on scrike. The agreoment op the parct of
the State for fupt finding wes accepted ss a good slin and
striko plans were put aside for the moment. ‘The ptamht.«ti-r.m
of the stipulatlon on or aboet January 25th resulted ip
the netting of ke strike deadlino. Admittedly, the partish
wonk back to the bargnining table for further neqotiatlions

<10~
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was lmninent before bLhe conpession on faet finding and

‘State's pogltion regarding wage and bepofil {ncresse pro-

which sxtendod fhroush Pebruary 4th.

The Exapinar concludes that thia State act with
respack ko the stigulations and condlilons eénded the nera-
torium on fixing kthe strike deadline. Howaver, the
Exininer cannot find substantial evidence in the record
that Lha Stake’s insistence on the atlpuliation criggored

Ehe strike. It pppears from the record that the strike

Ehnt concession only rosulbsd bn the mocatoriam, On

January 23, 1979, Mr. Donald Judge weaks the State'sn

nagotiacor and the Adninistratorz of kha varfous institut-

|
iona and adwvised them of the ntrlike deadline. [Copzlalnant's
Ex. ) It Is to be noted that My, Judge stated that tlhie

nenbarn folt the strike was nocanRiley "in the face pf e

posuls for the 1980 - 1961 bidonium.® It 15 coneluded From
thi total tecord that the sirike was an econcmic strike
and was fok 4 ptrike proximataly cauned by the alleged
untair fabor peactice.

13, The olaln for bick pay is based on Becblon
9= =406 [4) HCA. ‘Herc, bthe BExaniner hag conclodod that
tha Etate"s Ipsistence on the stipulaticon as o condition

to Eact findipg Jdid not constitute an unfalis labor practice

g0 this statute doas not come into play, Thets las never |
bawp the renotest spggestlon that the unfair labor practice
olaiped, and found, agrinst tha Setate For failing to
convena the birgeining sessions as contractually sgraad
had any parc in: the resulbing: steike.

On the faderal level,the Hatlenal Labor Hulationa
Eoard has consistently held that btheae involved Iln oan
admitted unfair labor sSractlee strike are not antleled to
back pay. Sae Confort, Ine., I52 oL R.B. 10HO:
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*Even Lf the socle chuse af tha gtrike in
unfair labor practice - - =the bonrd'a
machiinery should ba Eped to romady the.
underlying unfair labor practice without
underwriting the strikers® withholding

of their labor ti wffectuate bthak pesult.”

In Incerpetional u of Blac, ltadio & Machine Workers vo
Mol #t.B., 604 Fed, 24 €29 (1979), the Circule Court of
Appeals of the Distcice of Columbia held chae ghig board
poilcy was not arbitracy nor did 1t [rustrato che purpoies
of the act. This gegivion was clead with approval

recently in Wacehouse Undon w. WL R.B., 652 P,2d 1022, 1020

(Fifzh Cirenit = April, 18981),

14. ATTORMNMEYS" FEES.

The Union requests ln its proposad Order and in Lelef
an award of attormeys® feea under the provislons. of
fection A9=31=406(4) MCA. It dd econceded in belaf by the
Uplon that the attorneys” fees arc not specifically pro-
wvided in that pectilon andd Lt is urged that an award i

implied by the lapguage in the statute.

|

The Hontann Suprems Court haa Jong ndhered to the rule
that nttornoya' £ees pay oot be swarded to the succosstful
parly unless thera 1s & contractunl agraement or unless
there is spacilic stotutory auvthorization., Soa Hikels v,

Barnes, 150 Mont. 113, 454 P.24, 6067 Vetorans Rahabilitation

ganter, Inc. v. Biryer, 170 Mont, 182, 551 P.2d Leoi;

Wittner v, Jonal Carp,, 16% Mont. 247, S45 0.2d 1084, I

in &l ponclusion o!thH Exinlner that undar bhess

cagen ah asard could not Be mods in the absonca of apecifia
statutory adthorization. Morsover, even if this hoard had
the equicy powar of a District Court, the ¢laims here are
pok of the typa which would bring chis cage within Foy w.
Andarsacn, 176 Mont, 507, 580 P,2d 114, an egquitable ekception
to the genersal rale.,

=21=




—

2
M
23
26
27

e memr

O st I W e B

fated Jenoary 13, 19

HATRICE F, ROOES
HEARING LXAMINESR
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EXNTRLT *A"

*At all timen, material o this tUnfailr Labar Tractloe
Complaint, the Stacte of Montana, regresanted by the Governor
and his asents, was e poklic esployer, and APSCHE whs an
uxclusive roprasantative of certain publis epplovess, Bald
public employwer (hecelinafter rafesrred to as Gpyverpor's
eargaiutuq Agent) and cxciusdive representative [hereinnfcer
auferred to og AYACME) , ware at all tinaa subject to thoe
Collectiva Hargaining Act for Public Enployeecs Law, ,
39=31=401, et. sag,, M.C.h., and wera eangaged in collective |
bargaining as et forth in 39=31=305 M.C.A. ‘

% The Covernor, through his bargaiplng agents, has
refuzed to harsain collectively in good faith wilth -APSCME,
Elo exclusive reprosentative of certain public employecs,
which £z in violation of 19-31-£01(5) M.C.A,

Thea Governor, througlh his bargaining agenbs and superc-
vinory help, han sestrained, intorfared with, and/for coosrced
rployees in the exercise of thelr righto guarantded under
ﬂct‘-;lc“l ]9"31"‘21] 2t g_‘;q1| Hu{r’-’lq

The bargaining agent's Failure to nagotlste in goog
Faith wWas the cavde of, and resulted ip, in wholr or in
part, the Fabruary 1979, strikae.

The Untair labor Practican alleged shove arc more
apacifically set forth by way &f enuncration apd not
oxhatstion in Counks I = X as fcllowss “

COUNT 11

That, the Governor's dely aukhorlzed bargainine agent
agraad bto n joiat pnllt{ﬂn For factfinding at the
Japuary 16, 1973, bargaining/medintion scasion..
Bubsgquently the Sargalplig hgent failed o énter
inta the process of facefinding ap originally ngraaed,

COUNT TrT

That on February £, 1379, the Govarnor®s Hargaining
hiyent said that the pubklic enployar's “luwst, bhaent
and final offer” would be replaced Ly a lower offer
if RFSOME went on ‘striki;

COUNT IV

That the Bargaining Azent called For bwo bargaining
sasilone, one on Januery 11, 197%, and the othar on
Fabira 3, 1373, In calling each of saild sesslons,
Bargainipg Agent represented to AFSCHME that the Stata
had "room to nove", However, upon commencament of
eavh of sald saaaions, Uargaining Acent insisced that
AFSCHE make the first mave. In Ehe Jsnuoarcy 11, 1979
Buddion AFSCHME was compelled to countey Lts own prior
propasal, Rarogsining Agent's unwillingness bo make
conousgiony, dilatory tmetics, conditional megotiations
nnd refusal o sake proposals or demands, constitutoa
a follurs to borgain in good faith. Eald instances
include bat are ot limiced to bha abave-nenticned
meutlpngsa, Wherpos AFECME, at ell times mentdonead
Imtrein, bargained Lo good faith!
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STATH'S COUNTER CHARGES

COUNT W

That throughoat the entire coursa of negotliations,
the Sovernor's Bargaining hgéent has bacgelined
conditionally, speculatively and with mipropresentation
at auvechority,  I'e Governor's Hargaining Asent
threatened AFSCME with laglelative disapproval and
retaliation, While, in fact, the Bargaindng Adent

had ne authority to make such a threat or cepresentation

The Bargaining hgant stated that AFSCME was sabbing
vagaes for all other state employeas whan the
Bargalning Agent's statobory duky Wam to bargain only
uwith the employeas' exolusive representative, L.e,,
AFECHE, ' ' ‘ ‘

COUNT WII

That the public amployer [ailed o recopon nagotlations
on applicable wpeonemis issuss sufficiently in advance
of tho Puecutive Dudget submitted to Lnsure cine for
adequate negotiaticns to take place.

5, That APSCHME evidenced bad falth by walking out of
the medintion scosion opn Fekraary 4th while the public
aployar was still willing to negoriate and stlil had
LlRxibility. '

., Thut APFSCHE haw, by the totality of lta condicek
in the nesotiations, failed to negotiate In good faith
and has violated the Collective Bargaining Aot..

10, 'Thiat during the negotiating wagaion on March =85 |
1979, the public employer agresd to the proviows AFSCHH
darand of $40.00 and 2.75%i. Hewever after the employor
had acoepsed this demand AFSCME withdres it and
instituted 2 now domapd for & highes apount,  Thia
regregdive bargaining on AFSCME's part ia & ¢lear
indication of thedir faliure to bargaln in goocd falth
mnd intention nob to Feach sgresment.

11, ‘'rhat during the entize Ipgasde between the
partiaa, thae fpsues involved have boan economle

ipghes and that tha FPECME conkract i only open for
the limitod purpose of discussing scononic inouen.
{swe attached exhibit "n%)  Navectheless, in order to
frusbeate ggreetant, APSCME insisced during the March
T=8th session that a non-economic dssoe [cantinwation
of the cantract unchanged for the next bisnnium)
bocona part of the aetbtlenent, This isste had never
Loap raided prior to this pnegotiating session, Tho
institution of new demonds aftar imponss has been
roachad 18 further indication of APSCHME&-bad Talels.
Iy addition, AFSOHE ia now atriking for a nom-econpmic
fgsue in viclation of ehe contract provision gited
sbova, Since the centract is net open excapl for
toonomic pubjects,; this violation of the explicic termss
af the agreament comsounds AFSCME's bad faith of
putting new denands on tla table at this late time.
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12,  Then AFSCME refused te wlun any return o work
agreemant unless it contained a provision providing
Tfalnatatenent of "all employees" st the effocted work
sites, not just those undar the jucisdiction of APSCME.
Such & clause was included in the eventual feturn to
Work Sgreemant [Bxbibit *B* attached), Insistence on
bargaihing cver the rights af epployess not under thelr
ilttl‘lsﬁiutgon o undar this colliectiva barsgining agreo-—
pent in o fuptlier indication of AFSCME's bed faith and
intontlon to frustrate agreeswsnt.




1]
1]

13
4

i

]
L e B
b e wmamrt

SXHIAIT "H"™
feetion 39-11l=l0% H3A providas that 1t in sm unfelre
labor prostice for o onployer %ot

"({E) Rafuse to borgain collactivaly in good f'alth
with an saxolunive representotive,

19-31-L02 HOA provides that Lt isa an unfalr labor preotice
far b labor arganization oy 1ts mgenta tor
"[2)} Rafuse to buz-fuin calleablvaly in good falth
with ‘& public employer if it has heon desipgnated
wn the axeluaiye prapressntntive of enployees.”

fpasion 3’]-31-3{)5 HMCA providen:

"(1} The publiec ssployer nnd the exclusiveé represons-
tatlve througll sppropriate offlcionls or thels rap= |
rasontotives, aholl have the suthoprity and the dusy
to bargein collestively. This duty extends to the
vbhligation ta bargaln collectively in good fuilth
an sat forth in subaectfon {2) of this peatian,

(2} ¥or the purposse of thies chopter, te barguin
golleobivaly 1o tha peprformomce of the mutusl ol-
1igntion of the public epployer or hian denlgnatied
ropregentativon me the representatlives of the
axoluslive roprosentatl va to meaet Al renacnabla
tires a2nd negobtinte in good felth with respeat ta
wages, hours, fringe bensfita, and other conditiona
of employmant op the negotiation of mm agrescent
or any question ardelng thereundor and the sxecu-
tion of n written contireot Lncorporating sny agree=
st reached.  Such obligation doed not oompal
alther party %o agres to & propasol or require

the malting of 0 ammeasalicn.

{3) Por purpasen of atatn govermuant anly, the
requirarant of negotlating in geod faith moy be
met by the gubmlidelon of o aegotiabed sotblomaonl
to the leglalature in the axecutive rudget o by
11l or joint resslutleon. The falinre Lo rseach

a negotiated asttlenent for submlasion is not, by
1tazel?, prina facle evidence of a fallure to nag-
otiante 1n good faith,"

The Wontana Supreme Court, in Soord of Tristess v, Stote ax |

rel Booard of Personnel Aopanls, eh al, 34 3t. Rptr. 2311 |
(Decanber, 1979), hes noted the sinilisrity botunen the Honti=

s follectivo Bargainling dot ond the Habiconel Lebtor Aeln-
tians Act und augpgasted the approprintensas of considerdng
Lodoral case law in intorpreting the Montana Act.

Pargaining ln gaod foith under the Paderal Act has besn




| |wariouuly definad in Lhe declolonn and the teaxto. A lfow
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"As Tobulity of Cénduct. The duty to bargain in
good fuith ia an Yobligetion + . . to partleipets
eetivoly in the deliberations s¢ np to indients
pragent insention to find & heala for pgyedrent

+ « o! This fmplies both 'An open mind wnd n ain-
cera affort . . . To resch o cormpon ground.! The
Presance or abaemor ol intent 'must e discernod
from tha racord.! "

(MHovris, Tha Developing Labor Law, pege 274.)

w08 =i D W A W

1 "The courty hnve clopified thia requirement by
reling that in order to fulfill thelr mutual good
10 falth bargoining duky, both the employer and the
atployenn) Mm*auantn{', va must: (1) eater into

1 negofilatican with an open mind, 1.e,, wlthout o
}rz-miutamine-cl dleposition not to bavgelog ond

2] make a aincere affort to Tesch an ngreament
on mutually accepbable tarma,"

(h fheal, Labor Law Seatian 16.02(2).)
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4R TREE HATTER OF UNFATR LABOR PRACTICE | |
2 | RMERTCAN FEDE|ILRTION OF STATE, Ccouny |
3 AHD MUNICIPAL EMPLOYEES, APL-CIO, Z; OLpP 131-a-71
Copplainang, )
4 I
. -y |
4 |
GOVERROR, STRTE QOF  HMONTANR, |
(H
Defendant .
7
& & = @
4
OROEHR AND l]l::[_!ﬂ.il_g_{{
9 |
In l In thios procecding, the Amersloan Foderation of Bcate,
Il | Councy and Hunicipal Employees, AFL-CI0, |horeatcey Union)
12 |brings foourisan sepatate chacges ob ynfalr labor prascioe
I} lagainet the Scate of Montena (hereafear Stacel under and
M |pursvant to e Collockive Bargaining Por State Employees
15 |Ast, Sectlons 39=11-101 through 3%-31-409 &CA,
I Prezeatlng pending before the ondersigoed Examlper lu
I7 | the union's Mocion for partinl Sumrary Jidguent (1dabdllty)
¥ |op Conpre T, 1T, ITL, IV, VI, VILT and RIV. The Stete has

1 lcounterad with cross-motiops fur Summuagy Judgusnt on sach
20 |of the esunardted Uinlon counts, Additlonally; the Scate

21 |has woved for Parcial Sunmmary Judgment, liability, on Union
21 lcount X and anks for Suaumacy Judgmant to tho sffect that
23 [tho Union, $.e., tha epployecn, ney nob recelve retpg-

2 |aorive Back pay even Lf one of elie upnlfair labar chargos 1o
25 |proven and that the Unilon smy pot recover attorney's foos
26 |and costa.

27 Unlon Counts ¥V, VID, IX, X1, X1l and XTIl are mot

28 |subjeot to Morion tor Sumuary Judgmane by esither party.

25 T 2ll tlinen hovo matarial (1979) thes Unbon wus Gl

10 laxclusive reprasentative of the Baployaen at various atate
3 |Inscitutions.

1 The Union bziugu Eourl.ﬁun counes of untair labor practice
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Ain any sventl,

‘provislops of JU=31-401, Vhe allegakions are summurized

in the amendad chacge az fol lows:

1

to bargain collectively Ln guod falelh with AFACME, the
cxclugive raprasentativa ol cercain publid seployees, which
|18 in violaticn of 39-11-401{5%] H.C.A,

visory help, nas cescradnod, lnteefered with, andfor coorco
smployoee in tha exstoisc of kleirs rights guarantesd wiader
5ﬁctiﬂn'19-ll—21; e, Bed} - » M ahs

Tho Gowernor, through hds bargeining sgents and ﬁﬂpﬂ‘*+

The Marqgalning aganbn' fallurd to pogotinte ipn gool
tha Pebruary 1970, girike,"

Mie Statn has £iled an anfwor which denies that ooy of
e enunarated foufbden counts reprasentes an unfaic Labaor

praclice¢ on the part ol the Stpte. Additcionnlly, the Sthte

hig Filed alght counter-chasgun of unlair labee prootice

“rna Governor, tiicough bid borgoatnbng agencs, has refieis

Ealch was Lhe chuse of, and resulted in, In whola or in pan

anaingt the Wnlop. SHid of cheaon cowtor-chargos lave Losn |
Withdeawn by aabeequont pleading. Lo suvamiacy, abs of Bl
Unton's specilic codpty or chacdged a's nob Lhe subjock of
clbhur a motlon Eor wuammisy jodigsnk $c & oresa-rocion o8
pummary judgmant by the frate. Similaely, wwo of the Stata

counter-charges are Hkowise fmugne trom disposicive ruling

by the Examiier at Uil timoy bnus, there will W § lieacing

L, CPHE ACY.  Section 10-11-4q0L N.C0A, sets forth
Lhose - actione which will swubjnct a pabile oanployer o e
chacge of untale labor praccice.. The coepanton secticn,
j9~31-401 gpacifiays those ackd on the part of » Lahor avgan
gatiton which arn decmad o be unfales Lobor pracklees.
(Viclatiohs of eltler soction are dubdect tu the jurisdicyion
of this Board. Sectlon 39-31-40), Seetion 19-31-405 and

Ssction 19-31-406 peovido for filing of conplaint and crosd-

conplalntys and for hapring bafore che Board or an Rxamdper.
Fropm 19-11=406, an well so mininiaceaclive rolos adopced by
Lhe Doacd, che proceadings ade Leas Poomal , bath Lo g leadlng

il
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The vast sujority of che Union charges againat the

procesa 1n good faith, The applicable statute ig 13-}1—105.

M.C.A, which provides, in its entirety, ad follows;:

"ill  %ha public enployar and the prelusive reprecons
taclve, through appropriate cfficials or thely cep-
resancacives, aliall have the duthoricy apd the docy o
bardain ‘¢allectivaly. This duty encopds to the obli-
gqation to bargain collectively in guod falth as aec
Eorch In submecciog |2) 0f thils section.

42} For the purpose &f this chapter, ©o Lacgalp
collectivaly ig thy perfornanca of che mutual ahii-
gation of tha pebbic ongloyey o hig desigoatod
réprongntatived wmd the ropresentatives of che agalusd
rapresaptiative Lo mect gl ressonabla Limes aod negoclag
L good Ealel with poupect Lo wagea, hoaes, Coinge
bupelits, and other comdltions of employeant or tie
negqociation @f an GOVAONERE GF @Ry quodiion ariglog
therawmder  and che ogoombiong of & wrlcten ountravk
thearporating. any agqrecoont ceschod,  Sweh abligation |
does not copopgl oicher parky bto agree to a propogsl op|
regulre tha smkind of & canossaian,

{3y Por purpaooy nf stata govesabent oily, clhis ronulryg-
pent of pnegoliscing Lo good galely may b et by ohe
subitlssion of a noyoclated sobtlomeps to the logls—
latura dn che sxeddtive budoet or by blIl or joinc
ragalution, The faeilurd ta resch a segotisted sob) le-
mant for aubinlsolon g ek, by btdelf, jolma Facio

|Hantana Buprame Court, 1t lw howover, ackoowlodged that th

owidenco of & fullure to pedgotlate 4y goodd Taith,*
Hocause the Hontana Ach llag yot B0 Foach Los wlghth Lieth-

dity, théare is ap understdandable Lk of precedent from our

Montana Aot is pattoegned clossly on the Federal Act aand it
is further acknowladged that oue Court has turned to Pederal
cades for anterpoetation an we doohere roviewing the

authorities clted, Sce board of Trustees v, ftate uy ral

Egard of Personpel Appealy, ot al, 3h Se. Butr, 2311

(decided Decerdser, 1979), Ope siguitieant difference noted
batwaen the Fadersl At and the Moptana hob is with respock
Lo tha srodecullon ng itnfels labor peactics chargas, Unddr
thin ledaral procedure, & unlon or coployea Flies o conpliine
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tha flacional labor Relations bBooard Investigaces and, in ito

diseravion, thon filen o complainc which i protecuted by

or an employse retalps both costrol and responsibility for

iRevigW 33, ot page 45,

lEpatels croifemptions aroe brought wnder the grovisions of
Mule' 56 H.A,Cle, P,
provisions of Montans Adsinistrative Code.
¥, Goneeal Accidont Pice & TAfe Assurancs ﬁg}p.. i al, 17
8¢, Rper. 158%, our Couwrt summarized priori cullogs as to

when & Motion for Summaey Jodgoont shoold hu grantod :

Elie RLEB, lere, tho initial cdowglainoant in gase of 4 union |

tho propecotion of Eho action before the Board & s tho bcdes
|

af suntalning lt4 case by "a préapendershoo of bhe evidapce. !

fa0 gensrally Loring, Lobor Relatlens Law, 29 Hontena Low

2y BUHMATY JUDGMENT. 'The Untop's motions and the

which ore applichble herae bndec ciu

In Anaconda Co.

"fule S6(c), M.R.Civ,P,, stelus Blat Slmnary adgmens
anall be rendaged unly 1€;

« 3+ sythe pleadings, deposltlons, anewsrs co lnterco—
Tatarma, and admissions on £ila. . .show thit chera
o opo geneies fsaue as tooany material Eack and
that the waving parcty bk enribled o a jodymant as
a mattor of law.™

The question to be decided on & mobion For:sommey
judgmesit Ls whabler thore 15 o genuina lesope of
natarial fact aod pot how Ehot lssouw phoald L
determinod; the hoeacliag on the mation 19 noee g crial,
Palton v. Clark T1975), V&7 Moant, 399, S0 P,2d L371;
Matteuocl's Soper Save Drug v, llwstad Corporatiog
(1LSTEF, 16H Mont. 411, 4% po2d 708§,

The party woving for summacy jodgoent s the bocden of
showlins thae conplete aboonce of any genulne [psuns ax to
Aall facts which ard deepad material g 1lght of those
substantive principlen whloh antleled bEm toow 1u¢qmmtf

aa a mattoer oF low., Narland v, Anderson (19763, 1&%
Mﬂnt—,‘i?r 54[; E’-zl] ﬁl.]s :
In Hoher v. Bcewart (10606), L4H Mont. LB, 121, 419

PL2d ds, ty}u Court eited & Moore'id Vedoral Tragkcice,
Seq, 56.15/0 :

"Ivhe Cosved hold tha novant Lo & scrict standerd. 1o
pacisty his buréen the movant sust make a4 Hlewing Lhat
g qguita claar what tha truth iz, amd that sxcludes any
real doubt as eo the exiatence of any demdne issus of
miterial fack.

_,‘_
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‘ Wi, o, JIF there i any doubt ss to the propriecy of a

S1ncd Lt S ot Che function of tha Ecial court Lo
adjucicace ganuine fartual jasees at the haacing on
chie potion for sunngcy Judapant, in roliha oo gl
mation all infecencas of fact fram the prools proffeced
at. the boaring muss be dbawn sgalnst Fhe siovaol and lup
Favar of tho garty opposing the sotlon, Al the papers
gupporcing sovant's posiilon ace closoly woretliplzed,
while the oppasing papers arg indulgently Lreated, bn
dotermining whethor the movant bas satisf ped nis
burden, '

motlon, courts ghowld, without hasleenoy ., ﬂunv AR
ganz. "  Rober wv. Hdrawazrt, 140 Mank, ac §22.°

|
Io.|

S—

Spotiop 39-11-1056 requiras both bhe publle enployec and
the pnlopn to “barcein LﬁllEEtLVﬂlr in good Eaieh®. Thisg
daty hun beoyy detlned s a "Ghligation-—-cto participhte
a:tivuly in ehe delilsicotions s us LF to dwdiceto a pronent
fptantlop to Eind baso of agrawpent—." This impiliea both
“an apen mind sml o sincorve desies to Pedcls on o agredinent
+ o +"a  Hee Moryia; A Developing Labor Law, Al Balitiom, |
With Ehe context of m maclon farc gumnaky |udgeemt wiles e

to'bo dented [ thare 15 any (uestion ad to the exletence of

A matarzal fact, thiu 1o o BhCFiedlt standerd to - apply aod

ape mesh Like the daty ot raangnebio care Lo peglligones |
dcbions,.  Ie le to B poted fuat ke Couvbs havo heso
raluctapnt ta grant sumslcy  Judament b tle gzaal h:gllqunuui
ise aXGept Ly b monl oumged L Loy casey e M dgie e
Mliller Paldecal Practico and Proceduce, Sectlon 2729,

Boch tha Union sotiona and the Gtate's cross-=notlons l
Bbave bean well and extepsivaly brleled and the Bkl oor nuul
had ehe bonefic of reviow of all of Ehe guthordtles ©ced
a8 well ag ctho discovery partoemed.

With that backgreund we now tiuep to tha ol ivldusld |

potions and crods-motblong.

3. UMION COONTY 1. "M Unlton charges, o Coani T,

that on Pebewary 4, 1979, dueing pegotfations, the Governor's
barganlning agent placed apacbitracy Linttatlon of 144

increany in total compensallon for the blenlae o any ‘

s
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25 puctressod by the atfidayie that Hr. Hzbean, cotinae L

‘lthat it was ebha public notlee of the Unlon to serike

”

e aldgbts repiiopn LHAD They pac a “cap of

Tha Union's briaf op this particolar Coint io pok
halpful for no cise law I8 cited to the effect that this
act or statomont, standing alone, ropresented bad falth,

Racher, the arqunent digresses as o the Goverpor's desice

to provide Hopeavead Tix Reliaf and a clalwm in brlef that
chae Governot'd represoplbative was dmplying Ehat the Legis-
lature would: pot ageept anybliine mora Bl 144, Whether
ehe otatomont waa mikds ip the context of 4 cap or an arbi-
cragy linitavdon, the Erasmlper 15 gt pecsdaded that ouel
& statement wan an unfaie libor pracilee. Tha State's
croga-motlen Ls grapted ag tae Sount 1,

4.

URION COUNT II. ‘The chrust of the Union's Count

11 is that tha bargaining agest for the State dic o
Jdapuary L5, 197%, sgree to a joint getitiopn for factflnding,
That thereatiar the Brakae backod aut, 1he State adgxtn Lo
an oral agceencob to foctflading, denbes sigulpg e redquest
tor [notfinding end alleges that belore 8 Faccdipdoy was
chiosen, the Union issued notlen of dnteptlon to stelke on
Pabruary 5. 'The Scate pleads that o scrike would clearly
siibvert cthe lopartialley of the footfinding process and

th&t it glmreforo withdoew.
[}

Thi: Scare's poxition Ls
tor
tha Stace Peragfmsl Division,

co which 18 attached &8 lattosr

to Robert Jenasen, Adminiatrator of this Board, dated Janiacy
In thiy Llatter cthe HBtate urges
uhdeh

epusad it to femege on Lhe egrecemant for a faclfindee, Yhe

Union counters, paga 10 of {vs hrief, chat the State rencged
ard that “ehly bad talth acciopn by the Governor'e bargaindis

-l
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goasyeH Lo LAMSIREE B SLLAAN, o o7 dile ERAIReES i CoulikLog =
chargee Of tha parties iu brlefs ond the Lovter to Jenson
conpal thie foevitable conclaplon that thers exists matecial
questions of fact which require hearing: Therefore, both
'motlons as to Union Count E1 aro denied.

5. UNION COUNT I1L. The Union chasges that on

Pebruary 4, 1079, the Govériss s bargaining agent said Lhak

tha public employerc's *leudl, beeat apd Final offer® would

‘b replaced Ly n lowver offer LE Eha Dnlon uvent on strike,
|'The State wdmits thot it teld the Unlon thet if ics offor
were rajaceed and the Union went opn stelke, the State woold
renerve Lhe right to fevert tg its torner effec. 1t is
denled that the sane L4 an unfelr labor practice.

Thi Unlon urges Lo Bedef {page &) Ehat the tescimapy
af Thonas Ghoch suppores its ehagyo. Howsyer, HMr, Gooch ;
does unt'gu ag Fut as Lha plate's gonswer, ho whire doss D

tustity that bthoe State wonlidl rovart to itE prior offer L

a twbkrlkir wore oalles,
Tha autharitvy cloed on plet by Lho Scaee, poges 1)
and 12 are pocswasive 15 that the smployoer oy L fdat

withdoaw an 0EEer nol doceptisd, Howevar, the Eiamimer L

aWare thag both adides urgo bhat the “totulity® of tha ochor
party's condisst entlele thes to victory. fhis arcunment i4
particularly ntressed Ly the union, Az we note lereinaftor

the Exafilner flads Lt iepossible to deal with the totalicy

arguimsent in the absenco of the various county which the
partios themsoalwvas deem ot ripa for sunmacy Judygmont,

Dacause OF the pogcity of Taots prepented in sSupport of the
refpective moklons an Lhis Counlb as ko what actually wWik

uhkd, how 46 wae ssid ol Interpeobed, apd Bodause 10 moy

ive bearing on tho totality eoncept Which apparently will |
\
be urgad by the Dplop, we dany esch pargy's motlops on this
' |

Count,
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| *toom to mova chacge.® The Union allages thar the Jdcace

called two bardaining sesgions und represented the State
I

had soon to move. llovavee, the Scate pgent ladlwted thatb

| Ehe Union make the Lirst move. The Sthte edmits |n pleading

]

that 1t did ecall the sesalons and that it dld reguest bhe

Union to make the first proposal begause of the “wnroason-
pably bdgh demand of the complaipant awd because the Unlon
'nad hecretofors ceferrod to sevaral of chalr pEfers an

| =3ant af fers" .,

In brief, Yhe Unian urges chat cthe Btokte wid meEraly
engaged Ly "surface bergaining” whicn che Bxeminar lutuPuIEéS
45 putting up a Frone of bargaining without ceally 1ntcndlwﬁ
to bargain 1in good faith. MNolther side suggosts cefereaco
to any speciflic discovery which would enlighten bhe Exandper
88 to Whit was aptually seid; whethny anybody made o nove
and what was accomplished, Lf anyihing, at thesa Lacgalnlng
sengionz. T Elud no authority submittod by the Union whioh
indicates that one calling & Lacgainitg seasnion mest Lndood
maka 4 néu Offer dilferant from thot prior oftar, Dodiecd,
the eantracy appears to be wene from the authoriiy cited |

Ly the State in briec, liowover, we duein the charga that

the Stace was angdaged 1o surfece barqaining sufflioclontly
sarious o deny Lotk motions o that the facts may be uere |
Fully developed at hoaring.

7.  unicy oougg_gl, In this Count the Unlon ol leged
that tha Scnto said, on Vebrasey 4, 1979, that they would
take a strike before gubborizing an acrosssthe-baayd
tnereane Ln wages, The Scate adeito che allagation and
denles that 1t is an wafair labor practice. Tha State Urges
that the Union wie for an scrosg-the-board dollar incradpe 1

and the State was wrging percentaqu iporeases for evaryone.

o=




2 Union's demand, f.8., ascoosu-tho=-board dollor inovacpe,
-y in the foew of a wtrike was pot an wnfalr lahor prasgtloo. |
4 'It L3 the opinion of tle Examiper that the Unlon's Mo lon
X 5 immﬂ. bie denlod becaswney of the ploain languago soacaliend in

é ‘Lha lnst saneance of subparagraph 2 of Sectlon 19-31=715
7

to che affect thoac *such obligotion doss aol conpel ulither |t
§ lparty to agepe to 4 proposel or requlire tho making of e .'
9 'cqnccuamu." Wore tho factual material set forch in khe
1 !Stnte's- peief on paint lecorporated bnoan Affidavit ar,

1" iperhapli. if no hearioy veed bo had én any othar Count, tha
12 [Examiner would b inclinml te grant the Stato's Cross-Hution,
13 lowover, without faciupl materislo presenved in tho  rgoorcd,
|4 |the Examinay feels conpellad under lule 56 (o) to deny the
15 |Htata's Crosa-Motion also.

& B, ‘UNION COURT VIII. The Union comglains in this

” Count that the Stace rofussd to nedisté with local Unioi
I8 1064, Tn rospoase ctho Blate danles that |t refused oo

g9 (medlote but seggestod Cae i viow of the Unlon's position
-9 |bE would be Frultloss. Dokl cho dsaue roleped by cho

M| ploadinds apd tho argumenbs sdvanced Lo biler indicate the
72 |elear presenca of guostions af material Fece an to what

7} |wes said, how St wan sald and with what intent and boeh

94 [motlons are dentad,

5 5, UNION CODHY X1V, In this gounte the Undion chasges

24 |thet the State Lacgailned in bod faith and/or interfurred
27 (with, uﬁtrnlm;d or caarced popluyeas ln tha execclse of
2y |their rlghts guaransesd (uader the Act) by stateimsnts to
79 |the media generally and by malllnyg esployer®s philosophy
30 |pf the collective bargalnlng contract directly to each

3| (Mnion wamber. The State adults that lt matled to each Uniuon
1) [member & letror containing & compariuom of the varioun of fers
o il
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|ex yal board of Peraonnel Appeals, 36 Se, Rprr, 2311, Gur

contolned in che lotter which could b decnad, 48 a4 sisbter

- IR s A e T L & WA N R s T L Ry N e Bal™ e o

It must be first potod Ehat Cho Unioo has fadlad
conpletely Lo argua ofF preseat faocts Lo the Exanlner with |
raspect ta any statamants o the medla,  With respeci Lo th.';
lotter, the same has been prosented bo the Exaninec an an .
aptachment to Scate's affidavik. Wo do not find iz Lo
lcontain the statement of the “employer®s philosphy” bur

rather, gu alleged by the Seate, compuriscn of the affers.

The Exaninaer finds that the letter sant Ly bhe State uT
1
teach Union swmber was not an unfair labor practlce aml the

l?nimL's Motion is denied: In board of Vrustuey v, State

Suprenn Court recognized thoat an enployes hay the right o
inform striking employacd of the areployes 'y dntank co

paspanantly replacs pop-rubdening workers alzer & spaciflad !
date, In thls Examinbe's mind, chne s a far more seglous

Step thop the letter pressnted, In Doard of Trustdss, the

Dillings fichoal blscrict wenc much furiherc asd our Couet

recadnized 4 wratomant of the Chalesan of ehe Board thot

the lettir waa pot, in affect, a legicvimate notification of !
|
exercioe of an employer's right but rablives a neanu to braask |

the atrike,. Thoat was coercive, lero, thars Ls nothlng

of Pact, coarcive. Accordingly, the Stéce's Motion on this |

Count 18 grantod,

10, UNRIGH COURT X, 7The Uglen did not move for

aumnnry Judgmant o Qoual ¥, The Htate tilad a crouap-mociog,

Count X alleges "“phat the Goverpor®s bargaintng agent, die
o the disparate Bargaining positions of the petrtics, o
lnkerantly casrradned, |Interforod with, splfor coorced
smployess in Lhe exercise of thelr rights gusaratlosd andes |
14-31-201, at. s=qg. H.C.A."
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statpthR, it frankly loaves one bn doebt as to what the
charge actually 14, The State’s brief coptalns perduanive
numhurzry'tu che affect that dispacicy alone 1y abvioualy

fipt per gooan wildic Joaboc charge bt precioos  leple Fectual

background. We do not observe chae the Unlon has treatod
factually of tho matter ulther,
Mindful of che comsand of our Court in the Anaconda

docigion thas whan Iy doabt, Jdeny, and also mindful of the

;ract that o haoring Bust L bhad 4n any evént, the State's

Hotion iy depiod.,

1L, 8TATE'S COUNTEL-CHARGE 12. The State charges

the Uniocn with an untale labopr practice chafse i thae the
Unlon ralfused ko sign a back bo work aorcument unless Lhe
State dgread o relmscato all bpgticuabionel waployasy
Inoloding chose pot dn thoe union bacgaindng wnle. Yhe Ualom
generally justifiea this by allaging Lt (ncorvporebed exist-
ing law dlnco the congract.

I will not prolong this apindion by extepded dipouasion
Of this charga for the reanon thal peither cido agaten hias

directed tlhe Exaniner bo fdctsd o the cecord opow which |

can feach any lntelligont decleion,. While the briefs waukd
L pﬁrtuctlv appropelate to a hearing or paidt-hesying
brief, thay do rot touch side or botron of the exlstence or
nof=exlstence of mitertal facth B0 ag Lo compel sumscy

0

juddpenc, The State's Hotion o denlad.

12,  THE TOTALLITY ANGUMENT. Tha Upion, Ln the uuncLuu%
to ito brict urges that the "tocality of the enployec's
conduct stiowad Lt was mecely sogaglng koo aurfFace bargainlng
without intenclon to reach ayrcemant, It im urged chat
che specifie dnpd cusslabive acts of the dofendant coanstleute
such unfair labsr practice an to eptitlo camplaliunt to .
summaty judgnent. Thie s denied for tho ragoni abcve ntﬁt

— Y i
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3% “alprupnndaruncn of tho wvidense taken, cthe Koord (L.e.)

copplaint has engaged ino, - oon unfairc labsrc practica, it

|to attempt to dial with thesa leporsant 1dsaes dn this

Julgment and any considaration of this consept Dosk sawalt
final hoarlng.

13, DACK PAY — ATTOMHEY'S PUES. That State wrges that

gvan 1f an unfair libor praccice Lu provan against the ELa:t
Lha employees are nob entitled o back pay,  ‘Mday foerchor [
urge that no attorney's fecs may be allowed to the Unicn,
The Examiner declinEs to sele on either leawue at this
time toar several feasconid. Pirgt, o olain for boack pay aml
actorney*a fems 1s containod in tha so-called “Prayer® or
the infoemal panglaine of the Unlon. The PExoniner lu not
rgidided that summary judguent can be granted agiinst Lo
prayar whioh is nec truly a past of bhe conplaint.
Hoye pignificantly, it 45 ke opinion of the Exsminer
that g decigion on thoso mnttors would be tolally premature
At this ploe and shoeld await the hestving amd Flndings af |

Face contamplated by Seesion 39=31-406, 1t ls to D poted

that in subgaragraph 4 of 39-31-40&6 it ip provided thal
Exmalper) 14 of the opinlon thay any pergon narad ln che

nhall state fte findings of feact and shall . . take such
afflemative acclon, fpcludlng ceinstatsment of aeploycos
with or without Back pay., as will effactuste the policies |
of thig chapter, - ",

The Examiner dovsa not deen DL aggroaprlote or gracolol

pilecanesl fanhion on motlonz and dross-smotions for aummory

judgment. Therefory, the dtate’s Hutioss on point aco dends
Dated thiy iy of March, E941,
|
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