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JAN 14 1980 ~. 

BOARD OF PERSONNEL APPEA S 

3 IN THE MA'l'TFJl OP UNPAIR LA OOR PRAC'l'I CE ) 
AMERICAN FF.DERATION O~' S'l'A'rl'., COUNTY ) 

4 AND MUNICIPAL EMPLOYEHS, AFL-CIO, ) 

5 I )l Complainant, 
ULP ll-A-79 

6 VI. ) 
) ORDER 

1 GOVERNOR, STATIl OF M.ONTANA, ) 
) 

8 Der.ndant.) 

9 On November 19, 1979, the M.ontana Public Employee. 

10 A.loeiation, Inc., (herearter Public Employees) riled a 

I' IIIOtion to int.rvene in the pending matter on the part or 

12 the plaintirf. The motion was riled pursuant to ARM 24.26. 1 , 
13 10) and 24.26.106. Th. ai'fidavit or Thomas E. ~nyder, EX-I 
14 ecutive Director of Public Employees was riled in support of 

I 

15 the motion. 

16 Both the Governor and American Federation of State. 

11 County and Municipal Employ.... AFL-CIO, the complainant 

18 and defendant. have filed written object1.ona to', the motion. ! 
i 

19 The undersigned Rxaminer, deeming the matter subject ta i 
20 determination on the basi. of the written motion and writteJ 

21 objections on file, and ai'ter fully considering the merit., I 

I 
22 now makes and enters the following 

23 r'l NlllNGS AND OPINION 

24 1. The original complaint was filed herein by the I 
25 complainant on February 12, 1979. Th. Governor promptly an, 

26 awered, various amendments to the pleadings have been allowi 

21 ed and filed, and ext.nsive discov.ry haa taken place 

28 ing the doposi tions of ... rious parties. 

29 2. ARM 24.26.103 provides, in the opinion of the 

30 iner, that the right of int.rvention i8 discretionary and 

31 not mandatory or of right. 

32 3. The basis for intervention by the Public Employees, 

-1-
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as eet .forth in the !luydur affidavit, is .that t.ho Public !lnr 

2 ~ ployaes have been an exclusl VI::: r epres entati va of the two huh-

3 : dred fifty-six perso ns bar-gaining unit at the Montano. State 

4 · Prison since Novemt:.>t-.Ir (" .ltJ'{9. 'J'he Pu blic F.mployaos have 

5 succeeded as repreaentl.l.t i ve to complainant named above. 

6 It is further set forth in the Snyder affidavit that 

7 . the lIemployee3 now rt1pre:ldnteu by MPJ~ and Montana Stlite 

B ¥rison have a rIJul l"t u r' c.3 t in u financial StW{6 in the out-

9 come of said pending P.l 'ocH ddingsj" 

10 4. There can be n o question that the employees at the 

'I : State Prison do have an interest a n d a financial stake in 

12 : the pending proceeding:3. However, that is not the question 

13 i presented. Here, the question presented 1s whether the ~ 
I 

14 ' exclusive reprasent a t.i V 0 should be permitted to intervene. 
i 

15 'fherB i~ no a.llu /-" at.ion contained in the a f1'idavi t 
, 

16 i or motion to the el'l' a c t that the representation in pending 

17 : proceedings by A!,'SCM"/:': 1 g i.n any way inadequate. 
! 

Indedd, it ; 
, 

18 ' appears to the fi.!xnmin.-: r that th e present representation of 

19 the Prison emplo y e es by t heir former representati va, AF'!::>CME, 

20 1 is vigorous and cau) cj hot be deemed to be inadequate. 

21 Moreover, boLh the complainant and the defendant 

22 have objected" in part,to t htt motion on the ground that Pub-

23 ~ lic dnployees "Were not l:l representative of the Prison employ-

24 : ees at the time the (:ha rges and counter charges arose and 

25 that therefore the Puulic j'roployees have no first hand know~ 

26 ledge of' the i 'acts ~ivi lW rise to. these procee.dings. In the 

27 . absence of a stronp; sho wi.ng that the ri ehts of' the employ-

28 jees ot the State Pri~on llra being adversel·y affected by 

29 ·representation being affo rded to said employees by the 

30 !preaent complainant, the l,.:xwninor 1s· unwilling to prevent 

31 iintervent10n for the reason tha.t it would cause Wldue and 

32 untimely delay in brln~~ inf', the pending procoeding to a 

~ u.".''' ~ .. '." ..... .... -.... , 
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final deci::slon. 

2 () lIiJ f,;H 

3 IT IS UHUI:J{~;)) that LIIotion to intervene filed by Monta.na 

4 : Public }i)nployees AtHwei.Htion, Inc .. , i8 h~reby denied. 
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Dated January ~, 1 ()/JO . 

Mr. Uurry IIJol't 
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STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNFAIR LABOR PRACTI CE NO . ll-A-79: 

AMERICAN FEDERATION OF STATE, 
COUNTY AND MUNICIPAL 
EMPLOYEES, AFL-CIO, 

Complainant, 

- vs -

GOVERNOR , STATE OF MONTANA, 

Defendant . 

FINAL ORDER 

* * * * * * * * * * * * * * * * * * * * * * * 
The Findings of Fact , Conclusions of Law and Recommended 

Order were issued by Hearing Examiner Patrick F. Hooks on 

January 13, 1982. 

Exceptions to the Findings of Fact, Conclusions of Law and 

Recommended Order were filed by Douglas B. Kelley, Attorney for 

Complainant, on February 2, 1982. 

After reviewing the record and considering the briefs and 

oral arguments, the Board orders as follows : 

1. IT IS ORDERED, that the Exceptions of Complainant to 

the Findings of Fact, Conclusions of Law and Recommended Order 

are hereby denied. 

2. I T IS ORDERE D, that this Board therefore adopts the 

Findings of Fact, Conclusions of Law and Recommended Order of 

Hearing Examiner Patrick F. Hooks as the Final Order of this 

Board. 

DATED this~ day of April, 1 982 . 

BOARD OF PE RSONNEL APPEALS 



CERTIFICATE OF MAILING 

2 The undersigned does certify that a true and correct copy 
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of April, 1982: 

John Bobinski 
Insurance & Legal Division 
Department of Administration 
Room 203 - Mitchell Building 
Helena, MT 59620 

Douglas B. Kelley 
1330 LeGrande Cannon Blvd. 
Helena, MT 59601 



STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNFAIR LABOR PRACTICE NO. 11-A-79 

AMERICAN FEDERATION OF 
COUNTY AND MUNICIPAL 
EMPLOYEES, AFL-CIO 

STATE,) , 
) 
) 
) 

Complainant, ) 

-V8-

GOVERNOR, STATE OF MONTANA, 

Defendant, 

) 
) 
) 
) 
) 
) 
) 

DISSENTING OPINION 

********************************************************** 

I respectively dissent from the majority vote in this case and vote 

against the motion to sustain the Findings of Fact, Conclusions of Law, 

and Recommended Order of the Hearing Examiner on Count II, that the 

State's withdrawal from factfinding was not an unfair labor practice. 

This dissent is based on the law, the evidence presented, and the oral 

arguments by the parties. 

I concur with all the other Findings of Fact, Conclusions of Law, 

and Recommended Orders of the Hearing Examiner in this case. 

Section 39-31-305 of the Montana Collective Bargaining Law for 

Public Employees obligates both the public employer and the exclusive 

representative to bargain collectively in good faith with respect to 

wages, hours, fringe benefits and other conditions of employment. 

Section 39-31-308 of the same law sets up the process of fact-

finding to resolve disputes and the mechanics of its implementation. 

Section 39-31-401(5) of the law makes it an unfair labor practice 

to refuse to bargain collectively in good faith with an exclusive 

representative. 

I believe that factfinding is part of the collective bargaining 



process, by law, in Mon tana and the State's action in agreeing to go to 

factfinding without condition and then seeking to impose the no-strike 

stipulation is a violation by the State of the duty to bargain in good 

faith and thus is an unfair labor practice. 

The argument by the State that there was no one-on-one meeting 

at the time factfinding was agreed upon is begging the question . By 

definition all mediation except the final meeting when an agreement 

has been reached is usually done while the parties are se~rated. To 

pleadc ignorance to the process of mediation by professional negotiators 

is indefensible. The lost newspaper article alleging the:.'Union was 

planning to strike before factfinding was completed is still lost . 

The evidence and oral argument show that t he Union did not set 

a strike date until after the State demanded stipulations on the 

fact finding ten days after the process had begun. 

In fact, if the Union had gone on strike before the factfinding 

had been completed, I believe the State could have filed an unfair 

labor practice against the Union. 

The Hearing Examiner in his discussion on Count II admitted that 

his decision was an Ilextremely close" call. The decision not to find 

this charge an unfair labor practice, in my opinion, has weakened the 

process of factfinding in Montana. 

Factfinding and mediation were instituted to settle disputes when 

an impasse has been reached, in an attempt to avert strikes. 

If a party, during the process of collective bargaining, misuses 

the statutory tools of dispute resolution, or uses them to gain an 

advantage, not only is it an unfair labor practice, but the processes 



of factfinding and mediation will be severely weakened and will 

eventually become useless for dispute resolution, leaving only the 

strike or lockout as solutions. 

We cannot afford to let this happen. The statutory process of 

factfinding must remain strong in order to maintain healthy labor-

management relations in the public sector in Montana. 

For the reasons set out above, I dissent from the majority 

opinion on the Order in Count II. 

Jot~rS/As tIe, Member 
B~d of Personnel Appeals 
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STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF THE UNFAIR LABOR PRACTICE NO. 11-A-79: 

AMERICAN FEDERATION OF 
COUNTY AND MUNICIPAL 
EMPLOYEES, AFL-CIO, 

STATE, ) 
) 
) 
) 
) 
) 

Complainant, 

vs. 

GOVERNOR, STATE OF MONTANA, 

Defendant. 

) 
) 
) 
) 
) 

ORDER 

* * * * * *'* * * * * * * * * * * * * * 
Oral argument was had in this matter on March 1, 1982. 

In order to further aid the Board in reaching a decision on 

this case, the Board requests that the parties to this 

action submit simultaneous briefs to this Board by March 17, 

1982. The briefs are to address these two issues only: 

(1) With regard to Count II, the state's withdrawal 

from fact finding, pages 14-16 of the hearing examiner's 

decision, whether the requirement of good faith bargaining 

(and its opposite, bad faith bargaining) require a finding 

of sUbjective or objective intent? Discuss especially the 

doctrines found in NLRB v. Thompson, 78 LRRM 2593 and supply 

additional case law, relative to the issue of type of intent 

necessary (subjective or objective) and how it is proven. 

(2) What facts are in the record to support your 

position regarding intent? 

Oral argument will be allowed at the Board 1 s next 

meeting on 

DATED 

Apri!.., 1;1' 1982. 

thi~ __ day of March, 1982. 

Personnel Appeal 
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of this document was mailed to the following on the ;2~ay 
of March, 1 982 : 
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Insurance & Legal Division 
Department o f Administration 
Room 203 - Mitchell Building 
Helena, MT 59620 
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BEFORE THE BOARD OF PERSONNEL o 
2 

3 

4 

5 

6 

IN THE MATTER OJ<' UNFAIR LABOR PRACTICE 
AMERICAN FEDERATION OF STATE, COUNTY, 
AND MUNICIPAL F.MPLOYEES, AFL-CIO, 

JAN 14 1982 

B041l0 OF PERSONNEL 
-~ fie jEALS 

Complainant, 

vs. ULP ll-A-79 

7 GOVERNOR, STATE OF MONTANA, 

8 De1'endant. 

9 ORDER - - - --
10 The Board 01' Personnel Appeals (Board) has adopted 

II the Hearing Examiner's Findings of Fact, Conclusions of Law 

12 and Opinion, which have hereto1'ore been served upon the par 

13 ties pursuant to Section 39-31-406( 6) J.!CA. Reference herei 

14 is expressly made to said Findings of Fact, Conclusions 01' 

15 Law and Opinion. 

16 I IT IS THEREFORE ORDERED: 

17 1. The State of Montana is found guilty 01' unfair 

18 labor practice for the reasons set 1'orth in Conclusion of 

19 Law No. 2. 

I 

20 2. The State of Montana is directed to cease and de- , 

21 sist henceforth from similar conduct and is further ordered 

22 to take a1'1'irmati ve action to insure that contractual ob-

23 lig ations with respect to convening pre-budget negotiations 

24 with public employees shall be undertaken in accordance wit 

25 all such contractual obligations and executive order No. 9- 7 

26 issued by Governor Thomas L. Judge on July 18, 1977. 

27 3. Counts II, III, IV and V 01' the unfair labor 

28 charges 1'iled by Ab'SCME against the State of Montana are 

29 hereby dismissed. 

30 !~. Counter charges 5, 8, 10, :11 and 12 1'iled by the 

31 State 01' Montana against AFSCHE are hereby dismissed. 

32 

' T"'~ 
I''''','' HIN<O co. 
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5. The AFSCME claim 1'or back pay during the period 
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of the strike to the public employees affected is denied. 

2 6. The claim by AFSCME for an award of attorneys' 

3 fees from this Board against the State of Montana is denied 

4 Dated ____________________ , 1982. 

5 

6 BOARD OF PJ<:JlSOIIIIEL APPEALS 

7 By ____________________ ___ 
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10 
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15 
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BEFORE THE BOARD OF PERSONNEL APPEALS 

2 

3 

STATE OF MONTANA 

* * * * * * * 
AMERICAN FEDERATION OF STATE, 

4 COUNTY AND MUNICIPAL 
EMPLOYEES, AFL-CIO, 

5 

6 

7 
vs. 

Complainant, 

GOVERNOR, STATE OF MONTANA, 
8 

Defendant. 

* * * * * * * 

No. ULP ll-A-79 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

9 

10 

II 

12 
This matter came on before the undersigned Hearing 

Examiner for hearing on July 20, 1981. The complainant, 
13 

14 American Federation of State, County and Municipal Employee 

AFL-CIO (hereafter Union) filed fourteen unfair labor 15 

16 practice charges against defendant, Governor, State of 

17 Montana (State). The State filed a number of unfair labor 

practice charges against the Union. All of the charges 18 

arise out of the negotiating sessions carried on between 19 

the parties which formally cmmmenced on December 4, 1978 an 20 

21 

22 

terminated on March 10, 1979. 

At the hearing, the Union was represented by Douglas 

23 B. Kelly, Esq., and Gregory A. Jackson, Esq. The State was 

24 Irepresented by John Bobinski I Esq. The hearing consumed 

25 two days and following preparation of the transcript, each 

side submitted proposed Findings of Fact and Conclusions of 26 
27 Law, together with supporting briefs. The Examiner, having 

28 heard the tes~imony, and being fully advised in the facts, 

hereby makes the follo~ing: 
29 'I, 

30 

31 

32 

PU~~'SH'NG co 
>tELHU, .. 0 .... 

FINDINGS OF FACT 

GENERAL 

1. That at all times here relevant, the Union was the 



remaining for decision include the introductory language of 

2 the original claim and Counts II, III, IV, C, and VII. 

3 These Counts are set forth on Exhibit "All. 

4 8. The counter charges made by the State against the 

5 !union have likewise been reduced by withdrawal. The remain 

6 ing charges are set forth on Exhibit "A II • 

7 9. Both the Union and the State categorically deny 

8 lall charges levied by the other. 

9 SFECIFIC FINDINGS 

10 COUNT VII. 

11 10. Chronologically, the first Count to consider is 

12 Count VII wherein the Union claims that the State failed to 

13 reopen negotiations in accordance with the provisions of 

14 the Collective Bargaining Agreement. In Article XV, Para-

15 graph D of this agreement (Claimant's Ex. 2), it is provide 

16 

17 

18 

19 

"In conjunction with this contract, it is hereby 
agreed that the State will ~eopen negotiations on 
applicable economic issues sufficiently in advance 
of Executive Budget Submittal to insure time for 
adequate negotiations to take place. 1I 

The Examiner finds that the evidence supports the 

20 Union's charge on this point. Mr. Donald Judge testified a 

21 to repeated calls made by him to Mr. Schramm prior to 

22 November, 1978. (Tr. 165) Mr. Schramm acknowledges these 

23 contacts and testified that he was unable to get definitive 

24 information from the Budget Director to enable him to come 

25 to a conclusion with respect to the State's position on 

26 leconomic issues. (Tr. 364) 

27 Mr. George Bousliman, former Budget Director for the 

28 State of Hontana, testified that his office was required by 

29 law to submit a preliminary budget to the Legislative Fisca 

30 Analyst by November 15th and a final budget for the same 

31 office by December 1st of 1978. (Tr. 302) 

32 On November 3, 1978, Mr. Schramm and Mr. Judge agreed 

~ UPL'~"'''<> co. 
H"L.n.-, .. ONT 
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to a first bargaining session to be held on December 4, 197 

2 Judge testified that the various loca l s had made demands up n 

3 the institutions at or shortly prior to that date and that 

4 Ion November 3, 1978, he mailed to Schrarrun the Union I S openi 

5 proposals. 

6 11. Subparagraph D of Article XV of the Collective 

7 Bargaining Agree me nt (Ex. 2) refers specifically to the 

8 reopening of negotiations in advance of "executive budget 

9 submittal ll
• Her e , the evidence is uncontradicted that ther 

10 ere no negotiations between the parties until Decembe r 4, 

11 1978, three "days after the "final" executive budget had to 

12 e submitted to the Legislative Fiscal Analyst . The Examin r 

13 finds that the State breached the contractual obligation 

14 as set forth in Article XV, Paragraph D. 

15 12. The State points out in its propo sed Findings of 

16 

17 

18 

19 

20 

21 

act that in Article XII, Paragraph F of the Collective 

argaining Agreement , it is provided: 

"The Unio n will present to each Administrator and the 
Department of Institutions a copy of their salary 
increase recomme ndations and other recommendations 
which will affect the financial program o f the 
employe r not later than the "first of July on e ven
numbered years. 1I 

22 While t h e State did not address the Union's failure or 

23 lleged failur e to comply with this provision of the contra 

24 elow, the evidence is that no proposals (recommendations) 

25 ere submitted by the Union to the Department of Institutio s 

26 r the State Bargaining Agent until shortly before November 

27 3, 1978. (Tr. 165) 

28 13. It is the finding of the Examine r that the parties 

29 0 the Collective Bargaining Agreement intended by the in-

30 lusion of the two paragraphs quoted above to lay the frame-

31 ork for the Union ' s initial demands would be delivered to 

32 the State in July preceding the legislative session and that 

~ U"~I . HIN" co 
HH~H". MONT. 

-4-



meaningful negotiations on economic issues would take place 

2 prior to the date set for submission of the Governor's 

3 Executive Budget. Neither took place. 

4 14 . In fact, the opposite seems to have occurred. Mr 

5 Schramm testified that between the negotiating meeting on 

6 December 4, 1978 and the meeting on December 12, 1978, some 

7 body "leaked" to the newspaper the makeup of the executive 
I 

8 ibudget wi th respect to wage increases and indicated that 

91state was projecting and budgeting for 5.5% per annum 

10 lincreases. (Tr. 372, 373) That put Mr. Schramm in a 

11 because his plan had been to go up on a step-by-step basis 

12 and the newspaper account revealed to the public, including 

13 the Union negotiators, that the State was prepared to go to 

14 5.5% per annum. This leak obviously occurred several days 

15 after the due date of the submission of the final Executive 

16 Budget to the Fiscal Analyst. 

17 CQUNT IV 

18 15. The thrust of Count IV is that the State, on two 

19 specified occasions, incidated to the Union or to the 

20 ediator that it had "room to move" and suggested a bargain 

21 ing session and that at each ensuing bargaining session the 

22 State insisted that the Union make the first move. 

23 The evidence at hearing is in conflict. The Union 

24 insists, through its witnesses, that this in fact occurred 

25 and Mr. Schramm testified that on both occasions the Sta.te 

26 ad made the last move at the prior bargaining session and 

27 here fore it was the Union's turn to move. Because of the 

28 

29 

30 

31 

32 

HATE 

"UI".'~"'N<> {;o. 
HElENA, MONT 

onclusions of Law reached by the Examiner on this point and 

ereinafter set forth, the Examiner finds no need to pre-

isely enumerate here the factual evidence in support and 

'n opposition to this charge or to attempt to find or 

ec1are which side preponderates. 

-5-



COUNT II 

2 16 . Count II of the Union's complaint agains t the 

3 State charges that the Bargaining Agent for the State a gree 

4 to enter into fact finding at the me eting of January 15, 

5 1 979. Subsequently, the State faile d to ' follow thro ugh o n 

6 thi s agreeme nt as originally agreed . 

7 It is undisputed that the January 15, 1979 meeting was 

B conducted by the Nediator, Ms . Linda Skar . The Union 

9 requested fact 

10 lact ing thro ugh 
1 

finding and it i s a dmi tted t hat the S tate, 

Mr. Schramm, consented . No condit ions were 

II attached to the State's agreement at that time. See Gooch 

12 Oep. 3 3; l-1offe tt Testimony , 334; Schramm Tes timo ny Tr. 37; 

13 Dona ld Judge Testimony Tr. 1 93-194. On the following day , 

14 January 16, 1979, Donald Judge , on behal f o f the Union , 

15 petitioned t he Board of Personnel Appeal s f o r initiation o f 

16 fac t f inding pursua nt to Section 39-31-308(2) (Comp lainant's 

17 Ex. 10). 

18 17 . On January 24, 1979 , Mr. J udge tes tified that he 

19 received a call from Hr . Schrarrun indicat ing that he had a 

20 s tipulat i on with r espect to fact finding. This was the l as 

21 day o n which the parties were to select a fac t finder . (Tr. 

22 19 6) Mr. Schramm generally agrees with th i s timetable. 

23 (Tr. 3 7) The stipulation presented by Schramm to J udge o n 

24 January 24th is in e vidence in two versions , the marked 

25 version (Def . Ex. A ) and an unmarked exhibit which imme diate y 

26 precedes complainant l s Ex. 11 . 

27 1 8. Mr. Judge testified (Tr. 196) that the stipUlation 

28 contained two significant conditions to f act finding, (1) it 

29 limited the issues going t o t he fact finder to purely econom c 

30 i ssues , and (2) it compelled the Union t o forego the right 

31 to strike (concer ted activities) until the fact finder had 

32 ade public, his findings and recommendations . 

u~TI - 6 -
~~gLl~." .. o co . 
H~U"",. " OtH. 



As to the first so-ca lle d condition, the State offered 

2 
o evide nce to rebut this testimony. As to the second 

3 condition, it is t he Schramm testimony that at a meeting 

4 
ith Mr. Judge on January 25, 197 9 , he agreed t o strike out 

5 the language as per the unmarked exhibi t which immediate ly 

6 precedes comp l aina n t 's Exhibit 11 in the transcri pt. 

7 
Mr. Schramm t estified that he agreed to go to fact 

finding on January 15 , 1979 because he wanted t o avert a 
8 

s trike and because he did not think the State was in " too 
9 

10 bad a position". (381) He goes on to state that on the 

II 123rd of January, he was in the Governor I s office and he rea 

12 a newspaper art i cle that the Union was res erving its righ t 

13 to strike. (Tr. 38 4- 386) On the 25th he presented the 

14 stipulation t o Mr . Judge. Mr. Judge told h i m t hat the 

15 stipulation would not "sai l" with his membership. Schramm 

16 testified h e agreed to strike out the l anguage stricken in 

17 the unmarked exhibi t . The Examiner observes that with th is 

18 language stricken, t he net effect is that fact finding woul 

19 be meaningles s if the Union struck before the fact finder 

20 rendered hi s final opinion . 

21 19. The Union r e fused to sign the stipulation. Schra 

22 then wrote the Board , on January 26, 1 979 withdrawing from 

23 the "joint" petition for fact finding . (Comp lainant ' s 

24 Ex. 3) Mr. Judge called a meeting of the members of his 

25 bargaining team and the presidents of the local f o r t h e 

26 25th of January and a strike vote ensued. The strike date 

27 was 3 : 00 A.M. on March 5 , 1 979 . 

28 These facts are l argely withou t dispute . The Examiner 

29 can find no evi dence introduced by the State in defense of 

30 the conditions imposed by the Stipulation to l '~mi t the fact 

31 finder to solely economic issues as opposed to the collater 1 

32 issues that were discussed in previous bargaining sessions . 

IITU~ 
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COUNT III 

2 20. Th e Union charges, in Count III , that on February 

3 4 , 1978 , Mr. Schramm informed the Mediator that the offer 

4 submitted was the State's "last , best and f inal offer, and 

5 rOU1d be replaced by a lower offer II if the Union went on 

6 strike . In the State ' s answer, it i s admitted t hat the 

7 

8 

9 

to 
I 

ediator was told that if the offer is rejected and the 

nion went on strike, the State wou ld "reserve the right to 

evert to its former offer . II The testimony is in a c c ord 

ith the admissio n . The State denies in its answer that 

II 'the Medi a tor was told that the offer was the last "best and 

12 final offer ". 

13 Called as an adverse witness , Mr. Schramm testified on 

14 point: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

5T"TI: 

~U.~'S" ' NQ Ce>" 

" It L~ N " " "'ON 1" " 

"Q 

A. 

Q 

A 

Q 

A 

You told the mediator that she could use the 
l anguag e , l ast , bes t and f inal offer to s peak 
to you r offer , is t ha t correct? 

Thi s was at the end o f a l ong s ession, and I t old 
her I don't believe there is any such thing or 
v e ry rare suc h thing as a last, best and f i nal 
o ffe r tha t will not be changed and - -

Mr . Schramm, I wan t you to just say yes or no . 
Did you in fac t say t o her that she c o uld 
cha"racterize your offe r as last , bes t and 
final; yes or no? 

With the conditions tha t I stated earlier, yes. 

Did you t ell her to g o in there and say--
to tell Mr . Judge, "This is our last, best and 
final o ff er , but we stil l have room to move"? 

I told he r that I thought it would be inaccurate 
to charac t erize it as such becaus e we still had 
room to move but if she" chose to c haracte riZie i t, 
I couldn 't stop her ; I don't know what she was 
say ing , so that was exactly the way the c o nver
sation went." 

r. Donald Judge t e stified that the Me diato r told the Unio n 

t e am that the offe r conveye d was indeed the State's last , 

best and final offer, and the offer would be r e moved i f the 

unio n r e jecte d and went to strike. NO conditions were 

att ached . (Tr. 213, 214) 

- 8-



It is the finding of the Examiner, by a preponderance 

2 f evidence that the State did in fact characterize the 

3 ffer as a "last, best and final offer" and it is admitted 

4 hat the State coupled this characterization with the 

5 uggestion to the Mediator that the State reserve its right 

6 0 revert to a lowe~ offer if the offer were not accepted if 

7 he Union wen t o n strike. 

8 COUNT V AND THE TOTALITY CLAIM 

9 21. The Examiner views Count V and the Totality Claim 

10 s I'ubstantially similar. It is the belie.!' . of the Examiner 

II Fhat specific findings on the Totality Claims are better 

12 eserved fo r ,discussion under Conclusion;:; of Law and Opinion 

13 elow. 

14 COUNTER CHARGE NO.5 

15 22. In this charge, the State claims the Union evidenc d 

16 ad faith by walking out of the February 4th meeting while 

17 he State was still willing to negotiate and still had 

18 lexibility. 

19 The evidence is clear that the Union left the meeting 

20 fter the Mediator h ad conveyed the State's "last, best and 

21 ina1 offer". There is no evidence that. the Mediator told 

22 he Union that the State believed it still had room to move. 

23 his is conceded by the State in its propos ed Finding of 

24 'act No. 59. 

25 The testimony of the Union of.ficials . was that they took. 

26 he characterization of a last, best and ~inal offer and 

27 ecided: there was no point in remaining in the meeting . . Thi , 

28 f course, occurred within hours before the strike :deadline . 

29 f 3:00 A.H. on February 5 . 

30 'It is the· .finding of the Examiner that undelO thel'e 

31 ircumstances the act of the Union in leaving the meeting 

32 as j ustif.ied. 

PUg~I.'''N'' co 
N ~~~NA, "ONT. 
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agreement settling the strike (Exhibit D) were signed by 

2 all parties. The question raised by the Examine r at t he 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

hearing was whethe r the State's execution of these agree-

rnents waived the right to file an unfair l abor practice 

charge because of the Union demands which are incorporated 

in these agree me nts. The Examiner now finds that there is 

language in the Return to Work Agreement (4th paragrapht

Exhibi t 11) which reserves the right of ei ther party to 

file an unfair labor practice charge. 

With r espect t o the Union's demand to ratify all pro-

visions of the contract for the ensuing biennium (includin 

non-economi c issues), it is the Schramm testimony that t he 

sessions underway were economic sessions only and that, 

historically, Montana had followed a two tiered bargaining 

program. (T r . 392) Mr. Donald Judge testified that it 

16 was his understanding of the law that unles s the e ntire 

17 contract was set tled for the ensuing biennium that the 

18 agreemen t f o r pay increases would be meaning l ess tor the 

19 employees could not ge t the increases (commencing July I, 

20 1979) until the contract had been ratified . (Tr. 2 41) Mr. 

21 SchraIlun disagreed with this interpretation of the law . As 

22 authority for his position, Mr. Judge ci ted 59 -9 21(2) RCM 

23 1947 which became 2-18-307 MCA. This statute was repealed 

24 by Section 17, Chapte r 678 of the Session Laws of 1979. 

25 Without belaboring the issue or rendering a legal opinion 

26 on the validity of the Judge view of the law, it is the 

27 finding o f the Examiner that this section could reasonably 

28 cause the concern felt by Mr. Judge , a n on-lawyer. 

29 The issue raised b y the State's challenge o f the Unio 's 

30 demand that non-Union people be covered in the Return to 

31 Work Agreement was largely ignored by both pa r ties. Hr. 

32 Schramm t estified (Tr. 60) that ultimately they gave in on 

-11-
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that issue. There was no particular evidence introduced 

2 to indicate how thi s demand evidenced bad faith on the 

3 part of the Union and Mr. Judge as not extensively cross-

4 examine d on the reasons for this demand. The Examiner 

5 finds that the State has failed in its burden of proof on 

6 this issue. 

7 GENERAL 

B 

9 

25. Both the State and the Union, in their Proposed 

Findings of Fact, set forth at some length the 

10 various offers and counter-offers made by the parties 

11 throughout the negotia t ing sessions which are the subject 

12 of these charges. Both the union and the State testified 

13 from reconstructed notes which chronologically set f orth 

14 

15 

16 

17 

IB 

19 

20 

21 

the course of the negotiations on the wage issues. (See 

Complainant's Ex. 1 8 .. and State's Ex. B) 

By reason of the findings heretofore made and the 

conc lusions and opinion set forth hereinafter, the 

Examiner does not deem, it necessary to set forth specific 

findin gs as to the progress ion of the negotiations. 

CONCLUSI ONS OF LAW AND OPINION 

1. Reference is made to Exhibit B which is a summary 

22 of the applicable statutes on good faith bargaining and a 

23 general definition o f good faith bargaining are the variou 

24 

25 

26 

27 

2B 

federa l decisions and texts on the sUbject. In reaching 

Conclusions of Law, recourse must necessarily be had t o 

these genera l statements and are se t forth as an exhibit 

in an attempt to afford understanding. 

2 . BREACH OF CONTRACT ISSUE. As set ~orth in 

29 Findings 10-14, both sides breached the Collective Bargain 

30 ing Agreement . Additionally, the State here ignored total y 

31 the provisions of paragraph 3 of Governor Judge 1 s executiv 

32 order of July 18, 19 77 (Ex . C) in that negotiations we re 

f Un -12-
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
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I 

I 
I 

not concluded prior to the construction of the executive I 
budget. The Examiner would agree with the argument made bf 

the State that v iolation of a contractual p r ovision is not 

per se an unfair labor practice and it is to be noted that 

the Montana s tatute does not provide such a provision as 

does the State of Wisconsin. 

Further , the Examiner would conclude tha t neither sid 

to a collective bargaining situation has any obligation to 

disclose to the other its "bottom line" or "hole card!! in 

the ordinary situation at the risk of being held to be in 

bad fa ith . 

However, it is the Examiner's opinion that we are 

here presented with a different situation. There were no 

negotiations c o mmenced until after the executive budget 

was SUbmitted to the fiscal analyst and until twenty some 

days before the Legislature met. Obviously, the State not 

only violated its contractual obligation but t otally 

i gnored the public policy set forth in the Governor ' s 

executive o rder . While the Union did not seek a Writ of 

Mandate, it i s c l ear from the testimony that Mr . Donald 

Judge was attempting to avoid this ver y situ ati on. 

These p r oblems, in the opinion of the Examiner , were 

compounded when the State , after the first meeting , was 

attempting to hide from the Union the details as to the 

budget and f elt compromised because those deta il s were 

"leaked l1 to the press . At that time, December 4-12, 1978, 

the executi ve budget was finalized; the Governor ' s execut i e 

order e ithe r meant something or i~ didn't. By its conduct 

the State was attemptin g to take advantage of its own 

wrong to the detriment of the p ublic e mployees. It is the 

conclusion of the Examiner that this conduct cannot be I 
union ' ~ characterized as good faith bargaining and that the 

charge is proven by a preponderance of the evidence. I 

-13-



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 
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3. COUNT IV - WHO GOES FIRST? Even if the record 

below es tablished the Union's claim by a preponderance o f 

the evidence, which it doesn't, it is the conclusion of 

the Examiner that the refusal of the State to make the 

first move would not necessarily evidence bad faith. The 

federal case law reflects t he common sense view that 

bargaining is bargaining. No where in Montana statu te or 

in the rules and regulations of the Board of Personnel 

Appeals do I find any r equirement that participants to 

collective bargaining must act like those around a bridge 

table or a poker table and follow a pre -ordained cours e o f 

12 bidding or betti~g. The record here reflects hard bargain 

13 ing on each side, some disagreeme nts and personality 

14 diffe r ences but bargaining with some dedication on both 

15 sides in an effort to reach settlement. The Union 's charg 

16 on this issue is dismissed. 

17 4. COUNT II. THE STATE'S WITHDRAWAL FROM FACTFINDIN 

18 This is an extremely c lose issue on the evidence. 

19 As noted in Findings 1 6-1 9 , the State did agree to fact-

20 finding without condition and the n sought to impose the 

21 no-strike stipulation. The stipulation was rejected. The 

22 que stion posed is whethe r this act on the part of the Stat 

23 was bad faith bargaining and therefore an unfair labor 

24 practice . 

25 The Union urges that it was. The testimony of the 

26 Union bargaining team is that they averted an earlier 

27 str~ke, particularly with the personnel at Deer Lodge, by 

28 stating tha t the State had agreed to factfindin g , Whe n the 

29 

30 

31 

32 

5U1& 
~ U" ~' 5 '''NQ co. 

'U L~''' . .. a ",T 

stipulation provid ing for "no strike" during factfinding 

or , alternatively, factfinding goes out the window if ther 

is a strike , was presented , it was the straw that broke th 

c ame l f 5 back. 
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The State, in defense , argues that there was no one-o -

2 one meeting at the time factfinding was agreed upon and 

3 the agreement was reached, in separate rooms, through the 

4 Mediator. Moreover, Mr. Schramm testifies that the 

5 stipulation came into being when he was sitting in the 

6 Governor's office and read a newspaper article that in-

7 dicated the Union had a strike date. (This newspaper 

8 article was not produced in evidence although both parties ] 

9 obvious ly asserted every ef fort to find the same.) 

10 5. There is little case law on point. The union 

11 cites N.L.R.B. v. Thompson , Inc., 78 L.R.R.M. 2593. There 

12 it was held that a reve rsal of position af ter a supposed 

13 agreement reached might be considered as evidence of lack 

14 

15 

16 

17 

18 

of good faith in bargaining. See also N.L. R.B. v. Texas 

Coca-Cola Bottling Co., 365 F.2d 321. However , in 

Thompson, the employer went furth e r in that he totally 

reneged on a prior agreement on one issue after all of the 

other issues h ad been settled. In Caroline Farms v. N.L.R B., 

19 401 F . 2d 205, there was also a retreat from a previously 

20 agreed position by an employer. There, it was held that 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

".1£ 
"U"l' ~ IHt< " CO. 
lIU. l .... MOt<, 

the c hange in position was not taken with the purpose of 

frustrating ultimate agreement and therefore was not an 

unfair labor prac tice. 

The ultimate question of wheth e r the State1s insisten e 

on the stipulation as a condition to factfinding amounted a 

bad faith is a s ubjective call and involves '·finding of 

motive or state of mind which can only be infe rred from 

ci r cumstantial evidence. 1I (See Thompson, supra) Hindsigh t 

might well compel a conclusion that the State's bargaining 

agent made a mistake. However, in the light of the fact 

that there was no face-to-face agreement with respect to 

the fact finding with opportunity to discuss conditions , an 
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in the light of the te stimony that the stipulation came 

into being because of supposed newspaper accounts re an 

imminent strike, I am no t persuaded that the demand for 

stipulation was for the purpose of frustrating the ultimat 

agreement. It is therefore the Examiner 's conclusion that 

the charge, although extreme ly close , has no t been proven 

a preponderance of the evidence and that this charge be 

dismissed. 

6 . COUNT III "LAST, BEST AND FINAL OFFER" 

Th i s charge invo lves a cla im that at the February 4th 

meeting, the St ate made a last, best and final offer throu 

the Med iator and indicated it reserved the right to revert 

to its former offer if the Union went on strike. Se e 

Finding of Fact No. 20. 

The facts of the charge are sustained fully by the 

evidence . There is, however, no evidence that the State di 

in fact revert to a forme r offer. While the facts of the 

charge are sustained by the evidence, that does not es-

tabl ish that such conduct is an unfair labor practice . The 

f e deral case law cited by the State is most persuasive that 

either par ty may r etract an offer not accepted and revert t 

a lower offer without being held guilty of bad faith 

bargaining. See N. L .R.B. v. Alva Allen Industries, 369 

Fed. 2d 310; N.L.R.B. v . Tomeo Communicatio ns , 567 F. 2d 

871. 

On the basis of these holdings, it is the conclusion 0 

the Examiner that the charge be dismissed. 

7. COUNTER CHARGE 5 . 

This involves a c laim o f bad faith by the State becausr 

the Union walked out of the February 4th meeting. (See 

Finding of Fact No.5.> The Unio n was fully entitled to 

believe that it was the last, best and tinal otfer at that 

-16-



2 

3 

4 

5 

6 

7 

8 

9 

time. There was no bad faith, under these circumstances, n 

going home and preparing for the strike. This charge is 

dismissed. 

8. COUNTER CHARGE 10. 

Here, the State c laims that the Union was guilty of b 

faith bargaining when, on March 7-8, it withdrew a Union 

offer made at a prior hearing after the Stat e had accepted . 

For the reasons set f orth in Finding 23, this charge is 

dismissed. 

I 
9. COUNTER CHARGE 11. 

10 
! This charge has to do with the c laim that the Union wa 

" I 
12 1 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

, UII. 
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guilty of bad faith in insis ting that ratification of the 

en t ire contract for the two years in the next biennium be 

accomplished as a condition of settling the strike. 

The Examiner concludes that in the face of the l egal 

authority relied upon by Mr. Donald Judge, that the Union's 

position is totally justified. The public employees had 

been on strike for in excess of a month, the economic issue 

were settled. It seems to the Examiner that if the Union 

officials had failed to insure that the employees would 

receive the economic benefits of this struggle that the 

offic ials would be justly subject to a great deal of 

criticism. Legislative Acts are not always drafted and 

enacted with the clarity or precision of the Ten 

Commandments. It is therefore concluded that there was no 

bad faith evidenced by this demand and the counter charge 

is dismissed. 

10. COUNTER CHARGE 12. 

This charge is dismissed for failure to sustain the 

charge by a preponderance of the evidence. The Examine r ca 

find nothing of substance in the record in support of the 

charge or in defense thereof. Even if there were evidence, 

-17-



there would remain a question of whether a 11100se end" like 

2 this would sustain the charge of bad faith bargaining when 

3 the substantial bargaining had been concluded. 

4 

5 

6 

7 

8 

9 

10 

II 

12 

11. THE TOTALITY CHARGES. 

Each of the parties has alleged that the other f "by th 

totality of its conduct in the negotiations" was guilty 

of bad faith bargaining. In the Examiner's view, the 

Union's Count V is but a variation of the totality charge. 

It is the conclusion of the Examiner that all of these 

charges should be dismissed for failure to sustain the 

burden of proof imposed upon the respective parties. 

Once the neg·otiations started they proceeded at a pace 

13 that appears to have been acquiesced in by the parties. Th 

14 testimony and the minutes or notes kept by the respective 

15 parties suggest some movement at nearly every session. 

16 While the evidence reflects clearly that the Union moved 

17 further from its original position than did the State, that 

18 is not viewed as determinative. In any bargaining pro-

19 cedure, the degree of movement from original position 

20 depends, in large measure, on where one starts. The ne-

21 gotiations were rendered more difficult by the fact that th 

22 State had elected to depart from the concept of "across-the 

23 board" and insisted on percentage increases. However, this 

24 was the State's right. 

25 With the exception noted in Conclusion of Law No. 

26 2, the Examiner concludes that neither side has established 

27 by a preponderance of the evidence that the other entered 

28 into the negotiations with a disposition not to bargain or 

29 that the other did not make a sincere attempt to reach an 

30 agreement. 

31 dismissed. 

32 

SHH 
~U"LI~HIN(i co. 
"H~N" . MONT. 

Both totality claims and Count V are therefore 
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I 
I 

I 

I 

I 
I 

I 
I 

I 

I 
I 
I 
I 

i 
I 
I 12. QUESTION OF WHETHER THE STRIKE WAS AN UNFAIR 

2 I LABOR PRACTICE STRIKE - BACK PAY ISSUES. 

3 The p roposed order submitted as part of the Union' s 

4 proposed Findings of Fact and Con c lusions of Law proposes 

5 I tha t all o f the striking employees be paid all back pay, 
, 

6 toge ther with all benefits attendant to said employmen t . 

7 At hearing, it was the contention of the Union that the 

8 1 s tr ike wa s an unfair labor practice strike . The Union 

9 contended that the strike was precipitated by t h e State's 

10 insistence on the execut i o n of the stipulation before fact 

11 finding could commence. While the Examiner has held the 

12 State 's actions did not constitute an unf a ir labo r practice , 

13 I the demand for 

14 An unfair 

bac k pay r equires discussion. 

labor practice strike is an activity ini tiat d 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

&Tn~ 
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in whole o r in part in response to unfair labor practic e s 

committed by the employer. An e conomic strike is o n e that 

i s neither caused nor prolonged by an unfair labor practice 

on t he part of the employer. See Morris , The Developing 

Labor Law, page 524. In a very r ecent decision, the Firs t 

Circuit court of Appeals held the pivotal ques tion is 

whether the unfa i r labor practice is a proximate c ause o f 

the strike. Soule Glass & Glazing Co. v. N.L.R . B., 107 

LRRM , 2781 , 2791. (1981) 

Here , the thrust o f the testimony is that the public 

e mp loyees were v e ry upset about t he State ls position o n 

economic issues and that, at least, the Deer Lodge Local 

was prepared to go on s trike. The agreement on the part o f 

the State for fact finding was accepted as a good sign and 

strike plans were put aside for the moment . The presentati n 

of the stipulation on or a_bout January 25th resulted in 

the setting of the strike deadl ine . Admi ttedly, the parti e 

we nt back to the bargaining table for further negotiations 

-19-
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which extended through February 4th. 

The Examiner concludes that the State act with 

respect t o the stipula t ions and conditio ns ended the mora-

torium o n fixing the s trike deadline. However, the 

Examiner cannot find subs tantial evidence in the record 

that the State's insistence on the st i pulation triggered 

the strike. It appears from the record that the strike 

was imminent before the conse ssion o n fact findi ng and 

that concession on l y resulted in the moratorium. On 

January 29, 1979, Mr. Donald Judge wrote the State's 

negotia tor and the Adrninistra_tors of the various insti tut-

ions and advised them of the strike deadline . (Complainant ' 

Ex. 8) It is to be noted that Mr. Judge stated that the 

members felt the strike was necessary "in the face of the 

State's position regarding wage and benefit increase pro-

posals for the 1980 - 1981 biennium." It is concluded fro 

the t o tal record that the strike was an economic strike 

and was not a strike proximately caused by the alleged 

unfair labor practice. 

13. The claim f or back pay is based on Section 

39-31-4 06( 4) MeA. He r e , the Examine r has concluded that 

the State I s insiste nce on the stipulation as a condition 

to fact finding did not constitute an unfair l abor practice 

so this statute does not come into play . There has never 

been the remotest suggest ion that the unfair labor practice 

claimed, and found, against the State for failing to 

convene the bargaining sessions as contractually agreed 

had any part in the resulting strike. 

On the federal l eve l,the National Labo r Relat i ons 

Board has consistently h e ld that those involved in an 

admitted unfair labor practice strike are not entitle d to 

back pay. See Comfort, Inc., 1 52 N.L . R . B. 1080: 

-20-



2 

3 

4 

5 

UEven if the sole cause of the strike is 
unfair labor practice - - - t h e board' s 
machinery sho uld be used to remedy the 
underly ing un f air l abor prac tice without 
underwriting the strikers ' withholding 
o f thei'r labor to effectuate that r e sult." 

In International u of El ee. Radio & Machine Worker s v . 

I N.L.R.B., 604 Fed. 2d 689 (1979), the Circui t Court of 

6 [ APpeals of the District of Co lumbia held that this boar d 
7 

8 

9 

10
1 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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27 
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policy was not arb i trary nor did it frustrate the purposes 

of the ac t . This decision wa s cite d with approva l 

r ecently in Warehouse Unio n v. N.L.R.B ., 652 P.2d 102 2 , 102 

(Fifth Circui t - Apri l, 1 981 ). 

14. ATTORNEYS ' FEES. 

The Union r equests in it s proposed Orde r and in brief 

an award o f attorneys ' fees under the provisions o f 

Sect ion 39-31-406(4) MCA. It is conceded in bri e f by the 

Unio n tha t the a ttorneys' fees are not specifica lly pro -

vided in tha t section and i t is urged that an award is 

implied by the language in the s tatute. 

The Montana Supreme Co urt has long a dhered to the rule 

that attorne ys' fees may not be awarded to the success ful 

party unless there is a contractual agreement or unless 

there is specific statutory autho rization. See Nikels v . 

Barnes , 1 50 Mont. 113, 4 5 4 P .2d, 60B ; Veterans Rehabilitati n 

Ce nter , Inc. v . Birrer, 170 Mont. 182 , 551 P.2d 1 001; 

Wi t tne r v . Jonal Corp . , 169 Mont. 24 7, 545 P.2d 109 4. It 

i s the conc lusion of the Examiner tha t under t hese 

cases an award could not be made in the absence o f spec i f ic 

statutory authorization. Moreover, even if this board had 

the equity power of a District Court , the claims here are 

not of the type which would bring this case within Fay v. 

Ande rson, 176 Hont. 507, 580 p.2 d 114, an equitable excepti n 

to the general rule. 
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I 
EXHIBIT "A" j 

"At all times, material t o th~s Unfair Labor Prac t ice 
Complaint, the State of Montana, represented by t he Governo 
and his a gents, was a public employer, and AFSCME was an 

i
XCIUSive representative of c ertain public employees. Said 
ublic employer (hereinafter r e ferred t o as Governor's 

Bargaining Agent) and exclusive r epresentative (hereinaf ter 
referred to as AFSCME), were at all times subject to the 
Collective Bargaining Act for Public Employe es Law, 
1: 9-31-401, et. seq ., M.e.A., and were engaged in collective 
~argaining as s et forth in 39 - 31- 305 M.C.A. 

~ 
The Gove rno r, through his bargaining agents, has 

refused to bargain collectively in goo d faith with AFSCME, 
the exclusive representative of certain public employees, I hich is in violation of 39- 31-401(5) M.C. A . 

I The Governor , thr ough his bargaining agents and super
t iso ry help, has restrained, interfered with, and/or c oe r ce 
employees in the exercise of their rights guaranteed under 
Section 39-31-21, e t. seq ., M.C.A. 

The bargaining agent's failure to negotiate in good 
faith was the cause of, and resulted in, in wholr or in 
p ar t , t he ~ebruary 1979, strike. 

The Unfair Labor Practices alleged above are more 
specifically set forth by way of enumeration and not 

xhaus t ion in Counts I - X as follows : It 

COUNT XI 

That the Governor's duly authorized bargaining agent 
agreed to a jOint petition for factfinding at the 
January 15, 1979, bargaining/mediation s e ssion. 
Subsequently the Bargaining Agent failed to enter 
into the process of factfinding as originally agreed . 

COUNT III 

That on February 4, 1979, the Governor's Bargaining 
Agent said tha t the public employer's "last, bes t 
and final o ffer ll would be replaced by a lower offe r 
if AFSCME went on strike. 

COUNT IV 

That the Bargaining Agent called for two bargaining 
sessions , one on January 11, 1979, and the other On 
February 3, 1979. In calling each of said s es s ions, 
Bargaining Agent represented to AFSCME that the State 
had "room to move", However, upon commencement of 
each of said sessions, Bargaining Agent ins i sted that 
A~SCME make the first move. In the January 11, 1 979 
session AFSCME was c ompelled to counter its own prior 
proposal. Bargaining Agent's unwillingne ss to make 
concessions, dilatory tactics, conditional negotiations, 
and r efusal t o make proposa ls or demands , constitutes 
a failure to bargain in good faith. Said insta nces 
include but are not limite d to the above-mentioned 
me e t ings. Whereas AFSCME, at all times mentioned 
herein, bargained in good faith. 
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COUN'r V 

That throughout the entire course of negotiations, 
the Governor's Bargaining Agent has bargained 
conditionally, speculatively and with misrepresentatio 
of a uthority . The Gove rnor's Bargaining Agent 
thre atened AFSCME with legislative disapproval and 
retaliation. While, i n fact, the Bargaining Agent 
had no authority to make such a t h reat o r representati 
The Bargaining Agent stated that AFSCME was setting 
wage s for all other state employees when the 
Bargaining Agent's statutory duty was to bargain only 
with the employees ' exclusive representative, i.e., 
AFSCME. 

COUNT VII 

That the public employer failed t o reopen negotiations 
o n applicable economic issues sufficiently in advance 
of the Executive Budget submitted to ins ure time f o r 
adequate negotiations to take place. 

STATE'S COUNTER CHARGES 
13 
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5 . That AFSCME evidenced bad faith by walking o ut of 
the med iation session on rebruary 4th while the public 
e mployer was still willing to negotiate and still had 
f lexibi li ty . 

8 . That AFSCME has, b y the totality of i ts conduc t 
i n the ne gotia tions, failed to negotiate in good faith 
a nd has violated the Collective Bargaining Act . 

10. That during the negotiating session on March 7-8, 
19 79, the public employer agreed to the pre vious AFSCME 
demand of $40.00 a n d 2.75 %. However after the e mp loyer 
had accepted this demand AFSCME withdrew it and 
instituted a n e w demand for a higher amount. This 
~egressive bargaining Qn AFSCME 1 s part is a c lear 
indication o f their failure to bargain in good faith 
and intention not to reach agr eeme nt. 

11. That during the entire impasse b etween the 
parties , the issues involved have been economic 
issues and that the FFSCME contrac t is o nly open for 
the limited purpose o f discussing economic issues. 
(see attached exhibit "A n

) Nevertheless, in order to 
frustrate a g reeme nt, AFSCME insisted during the March 
7-8th session that a non-economic issue (continuation 
of the contract unchanged for the ·next biennium) 
become part of the settlement. This issue had never 
been raised prior to this .n e gotiating session. The 
i nstitution of n e w demands atter impa sse has been 
reached is further indication of AFSCME 1 s bad faith. 
I n addition, AFSCME is now striking for a non-economic 
i ssue in violation of the contract provision cited 
above. Since the contract is not open except for 
economic subjects, this violation of the explicit term 
o f the agreement compounds AFSCME's bad faith of 
p utt ing new demands on the table a t this late time. 
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12. Than AFSCME refused to sign any return to work 
agreement unless it contained a provision providing 
reinstatement of "all emp l oyees" at the effected work 
s ites, not just those unde r the jurisdiction of AFSCME. 
Such a clause was included in the eventual Return to 
Work Agreement (Exhibit li B" attached). Insistence on 
bargaining over the rights of employees not under their 
jurisdiction or under this collective bargaining agree
ment is a further indication of AFSCME's bad faith and 
intention to frustrate agreement. 
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EXHIBIT "B" 

2 Section 39-31-401 MCA provides that it is an unfair 

3 labor practice for an employer to: 

4 "( 5) Refuse to bargain collecti vell. in good faith 
1 with an exclusive representative. t 

5 1 39- 31-402 MCA provides that it is an unfair labor practice 

61 .. for a labor organizat10n or 1tS agents to: 

7 I "( 2) Refuse to bargain colleoti vely in good faith 
8 II with a public employer if it has been designated 

as the exclusive representati ve of employees." 
91 

I
Section 39-31-305 MeA provides: 

10 
"( 1) 1'he public employer and the exclusive represen-

II tative through appropriate officials or their rep
resentatives, shall have the authority and the duty 

12 to bargain collectively. This duty extends to the 
Obligation to bargain collectively in good faith 

13 as set forth in SUbsection (2) of this section. 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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24 

25 

(2) For the purpose of this chapter, to bargain 
collectively is the performance of the mutual ob
ligation of the public employer or his designated 
representatives and the repreaentatives of the 
exolusi ve representati ve ·to meet at reasonable 
times and negotiate in good faith with respect to 
wages, hours, fringe benefits, and other conditions 
of employment or the negotiation of an agreement 
or any question arising thereunder and the execu
tion of a written contract incorporating any agree
ment reached. Such Obligation does not compel 
either party to agree to a proposal or require 
the making of a concession. 

(3) For purposes of state government only, the 
requirement of negotiating in good faith may be 
met by the submission of a negotiated settlement 
to the legislature in the executive budget or by 
bill or joint resolution. The failure to reach 
a negotiated settlement for submission is not, by 
itself, prima facie evidence of a failure to neg
otiate in g ood faith." 

26 The Montana Supreme Court, in Board of Trustees v. State ex 

27 rel Board of Personnel Appeals, et aI, 36 St. Rptr. 2311 

28 (December, 1979), has noted the similiarity between the Mon -

29 ana Collecti ve Bargaining Act and the National Labor Rela-

30 tions Act and suggested the appropriateness of considering 

31 federal case law in interpreting the Montana Act. 

32 
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Bargaining in good faith under the Federal Act has be 
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variousl y de1'ined in the decisions and the texts. A 1'ew 

l examPles are: 

"A. Totality 01' Conduct. The duty to bargain in 
good 1'ai th is an 'obligation ••• to participate 
acti vely in the deliberations so as to indicate a 
present intention to 1'ind a basis 1'or agreement 
••• ' This implies both 'an open mind and a sin
cere e1'1'ort ••• to reach a common ground.' The 
presence or absence 01' intent 'must be discerned 
from the record. I II 

(Morris, The Developing Labor Law, page 278.) 

"The courts have clari1'ied this requirement by 
ruling that in order to 1'ul1'ill their mutual good 
1'aith bargaining duty, both the employer and the 
employees' representative must: (1) ent er into 
negotiations with an open mind, i.e., without a 
predetermined disposition not to bargain; and 
(2) make a sincere e1'fort to reach an agreement 
on mutually acceptable terms." 

(4 Kheel, Labor Law Section 16.02(2).) 
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\ BEFORE 41'HE U01\HU Ul" t't;l<~LJNl'H:;L 

IN THE MA1'TER OF UNFAIR LABOR PRACTICE ) 
2 

3 

4 

5 

AMERICAN I'EDERATION 01' S'I'A1'E, COUN'l'Y ) 
AND MUNICIPAL EMPLOYEES, M'L-CIO, ) 

Complainant, 

-ys-

6 \ GOVERNOR, 

7 I 

STA'fE OF MON'rANA, 

Defendant. 

) 
) 

) 
) 
) 
) 

* • * * 

: I 
ORDER AND DECISION 

ULP 11-A-79 

10 ;:n this proceeding , the American Federi:ltion of State, 

11 I county and Municipal Employees I Al?L-CIO, (h e reafter Union) 

12 I brings fourteen separate clldrges of unfair labor practice 

13 against the State of Montana (hereafter State) under and 

14 pursuant to the Collective l3argaining For S t:ate Employees 

15 Act, Sections 39-31-101 through 39-31-4 09 MeA. 

16 Pre'senting pendinq before the undersigned Examiner is 

17 the Union' S Motion for par tial Summary Judgrnen t (liabi Ii ty) 

18 on Counts I, II, III , IV, VI, VIII and XIV. The State hilS 

19 countered with cross-Illotions for Summary Judgment on each 

·20 of the enumerated Union counts. Addi tionally, the State 

21 has moved for Partial Sununary J'udgment, liability, on Union 

22 Count X and asks for SUllunary Judgment to the effect that 

23 the Union, i.e." the emp l oyees, llIay not receive r e tro-

-24 active back pay even if one of the unfair labor c harges is 

25 proven and that tIle Union Inay not recover attorney ' s fees 

26 and cos ts . 

27 Union counts V, VII, IX, XI, XII and XIII are not 

28 subject to Hotian for Sunuuary Judgmen t by El i tl1er party. 

At all times here material (1979) the Uni o n was the 

exclusive r epresentative of the Employees at various st.ate 

institutions. 

29 

30 

31 

32 

~ ""L'''''N '' ':0. 
NHU<A . .. 0 ... . 

The Union brings fourteen COUllts of unfair labor practlce 

I 
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I against the STate alley-iny violatlon ot one or l1Iot"~ Ul. 'Llild 

! 

! provisions of 39-31-40l. The allegations ar.e sununarized 
2 

in the amended charge as follows: 
3 

4 
lI 'fhe. Governor, . throu'1h his . bar~aini,:g ag~nts ,~ has reEUSjd 

to barga~n col1ectlvely · 111 'load fal. th Wl. th A1! SCHJ:. , t h e 
lexclusive representative of certain public employees , which 

5 lis in violatio~ of 39-31-40~(5) M.e.A. 

6 The Governor, through his bargaining agents and super-
visory help, has re~traincd, interfe red with, and/or coerce 

7 employees in the exercise of their rights guaranteed under 
ISection 39-31-21, et. seq ., M.e.A. 

81 Ifhe bargaining age n 'ts' failure to negotiate in good j 
9 faith was the cause of , and resulted i n, in whole or in par' , 

10 Ithe February 1979, str ike ." 

The State has filed an answer which denies that any of 

" I _ the enwnerated fourt een counts represents an unfair labor 
12 ' i . " practlce on the part of the State. Additionally, t h e State 
13 I 

14 

IS 

16 

17 

18 

19 

'20 
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25 

26 

27 

28 
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32 
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llas filed eight cuunter-cllarges of ullfair labor practice 

against the Ullio!l. S.i x or thc~;~ counte r-char-quB l'luve bQen 

withdrawf! by subsequent pleadinq. 1 11 SUrruUciCy, six of the 

Unio n I S specific count!::i O t- char~je!j are not the subject of 

eitht:~r a llIotion for s ummary judgment DC a cross-moti.on for 

summary judgment by t he State. Similarly, two of the State's 

counter- c harges are likewise immun e from dispositive L"uling I 
by t.he Examiner at thi s time , thus, t here wj] 1 be a hearing 

in any event . 

1. 'l'llE Ae'l'. SucLi01l J9-Jl-401 M.e.A. sets fort h 

those actions which will subject a pub lic employer to a 
[ 

charge of unfair la bor practice. 'rhe companion section , j' 
39-31-402 specifies tllose ~cts O il the part of il labor organ"

zation which are deemed to be unfair labor practices. 

Violations of Bither ,seC lion are subject to the juriSdictioJ 

of thiS Board. Sectlo n 39-31-403. Section 39-31-4 05 and I 
Section 39-31-40~ provide for fili ng of complaint a nd cross J 

i 
I complaints and for heari ntj before the Board or an Examiner. 

From 39 -31-406, as well as admini strative rules adopted by 

the Board, the proceediT1Ys are less formal, both irl 

-2-
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and a t hearing, than Cl tria l in the District Court. 

'1'he vast majority of the Uni o n c harges against the 

S t ate and both of the remai ning c r oss - c harges of the Sta t e 

allege a f ailure to engage in the collective bargaining 

Tile appl icabl e statute i s 39-3 1-305j 
I 

5 Iprocess in good fa ith . 
i 

6 MeA which provide~ in its ent i rety I as f ollows: j 

)
' .• . :, (1) 'I'lle PUbliC' e mployer and the exc lusive r epresen- i 

7 tative, throug ll a ppropriate officials or their r ep- I 
I resentatives, s hall have the a uthority and the d uty to l 

8 I bar9ain'coll~ctivaly . Ttlis duty extend s to the ob li-
9 gation to bargain co llect ively i n good faith as Set 

forth in subsection (2) of t ll is section. 

10 ! 

II I 
12 

13 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

25 

26 

~(2) For the pur:posc of this c hapter, to bargain 
col l ect i ve l y is t.he performance of the mutual obli-
9ation of tile publ i c elll~ l ()yer: or h is de~iCJnated I 
r epresentatives a nd the r epresentatives of the exc lusi ve 
representativcl to mee t at r easonable times a nd ne90tidj' e 
in 900d feLL th \v1. t h re::'ivect., tl) wtlCjes I \lollrs I E.r .inye 
be nef its I and otilel~ conditio n13 of emp.l 0Yllle nt or the 
nego tiation of an a yreemen t oc any questi on aris ing 
thereunder and t ~ lle e xecutJ O(\ of a writt{!rl contract 
incor-porat inl) ClIlY atjreeillent reached. Such Qu ligat iul1 l 
does not~ compel either party to afJree to a p ropo s al or I 
require the maki n y of a c()ncession. ' 

( 3 ) For p u rposes of state government only , til e reqUi r~ -
ment of negotiating in good r f.t.i. til may be met by t.he ! 

su~nission Of. a oCuo Liate.d scttleme llt '.LO tile legis - Ii 

lature in tIle exec u t ive })ud9Gt or by bill ()r joi nt 
reso lution. T il e fai lure to reaC \l a neq(lt iated se ttle-
ment for sublll i~s i o n i~ not: 1 by itself ,-pl~illla facie i 

evidence of a fc.llluce to IH::<:JoLiate in <juod faith ." I 
Becaus e the Nontana I\ct h <t!.:i yet to n :ac;h i.ts ei<j h th L.1.J:"til-

day, there is an ullderstalldable lac k of precedent from our 

I 
Hontana Supreme Court. It is h owever , acknowledged that th~ 

I 
Ho nt a n a Act .is patter ned closely on the Federal Act a nd it I 
~s further acknowledged that o u r court has turned to f'edera ~ 
cases for interpretation as we do here reviewing the I 

I 
See Board o f Trustees v. State ex reI -----_ .. _-_.' .. _._--_._'._--_._._-------27 authorities cited. 

28 Board of Personne l Appeal~, et al, 36 St. Rptr. 2311 

29 (decided OecemlJer, 1979). One significant differ"l\cc nO Led 

30 between the Federal Act a nd the Montana Act i s \vith respect 

31 to the prosecution of unfair labo r practice charges . Under 

t h e federal procedure , a union or e mployee files u comPldinJ, 

~" •• ,. "'t<" co 
"~U"". " ON I . 
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: the National Labor Relations Doard investi:gates and, in its 

2 Idiscretion, tllell Eile~ d complaint which is prosecuted by 

3 t:he NLRB. Here, the iIlitial complainant in case of a uilion 

· 4 or an employee ret.ains both control and responsibility for 

I . f 5 I the prosecut,on 0 the acti.on before the Board & has the burdel' 

evidence. ' 6 iOf sustaining 

7 I See generally 

its case by "a pre ponderance of the 

Loring, Labor Hel ations Law, 39 Montana La\\I 
\ 

6 

9 

10 

Revj,ew 33, at page 45. 

2. SUMMARY clUDGME,,!T.. '1'he Union' 5 mot: ions and the 

State~s cross-motions are brouy-ht unde r the provi~ions of 

I 
I 
I 
i 
I 

I 
11 Rule 56 M.R.Civ.P. which are applicable here under the 

12 pr,ovisions of Montana AdHlinistrative Code. In An a conda Co . 

13 

14 

15 

16 

17 

III 

19 

'20 

21 

22 

23 

24 

25 

26 

27 

26 

29 

30 

31 

32 

v. General Accident FiX,~~},.ife Assurance Corp., e t, al, 37 

St. Rptr. 15B9, our Court suoonarized pr i or rulings as to 

when a Motion for Summary Judgment should b e grante d: 

"Rule 56 (c).1 M.R.Civ.P., sta te s that sununary judgment 
shall be rendered only i f : 

II . the pleadings, depositions , answers t o interro-
gat.aries, and admissions on file. .show tha t there 
is no qenuille issue as to a ny materi.al fact und 
that the moving party i s ent itled to a judgment as 
a matter of l aw ." 

The question to be decided on a motion for summary 
judgment is whether there is a g e nuin u issu(! of 
material fact a nd llO t how that issue !'llwu1d be 
determined; the he i.l1.' i llCj on tile motion is no t a t ri a l. 
Fulton v. ClarJ, (L'J 'I ~i ), 167 Mon t . 39'), ,:dO P.Ld 1371; 
Matteucci's Super Save Drug v. !lust-ad Corporation 
(1971), 158 Mont. :l11 , 491 1'.2 d 70 5. 

I 

'l'he l?arty mavi nS! f<.ll· slIlIlIilary judgment ha~ th~ burden o~ 
showlng the cOlnI:Jlete absence of any genu~ne l.ssues as to 
all fa cts whi c ll ar e de emed mater ial in ligh t o f those , 
substantive principle s whi c-h entit l ed him to a jlldgmen'I' 
as a matter of law. Harland v. Anderson (19 76 ), 169 
Mont. 447, 548 P.2d 613. 

In Kober v. Stewart (1966), 14 3 Mont. 117, 12l , 417 
P12d 476, tbis Court cited 6 Moore 's Fe deral Practice, 
Sec. 56.15l~7: . \ 

"'The Courts hold the mov a nt to a strict sta ndaru. To I 
satisfy his burden the movant must mak e a showing that 
is quite clear wIlat the truth is, and that excludes an~ 
real doubt as to the e xi stence of any genuine issue of ! 
material fact. 

-4-
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II'Since it is not tile function of tIle trial court to 
adjudicate genuine factual issues at tile hearing on 
the motion for summary judgment, in ruling on the 
motion all inferences of fact from the proofs proffere<;l 
at the hearing must be drawn against. t:he movant and in I 

favor of the party opposing the motion. And the papers 
supporting movant's position are closely scrutinized, 
while the opposing papers are indulgently treated, in 
determining whether the movant l1a5 satisfied hj.s 
burden. I 

.. I • If there is any doubt as to the propriety of a 
motion, courts should, without hesitancy, deny the 
same. III Kober v. Stewart, 148 Mont. at. 122." 

SEction 39-31-305 requires both the public employer an4 

i the union to "bargain collectively in good faith". 'rhis 
10 i 
II I,duty h~S been d~fined as a "obliyation--to participate I 

12 ,actively in the deliberations so as if to indicate a presenT 

intention to find base of agreement--." 'l'his implies both I 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

ru~,_.~""." ':0 

H'~"'~. "ONT, 

!tan open mind and d .sinct.ol'l! desire to reach dn agreement 

" See Morris, A Dl!veloping Labor Law, ABA Edition. 

With the context of a motion for summary judgment which is 

to be denied if there i~:; any questi_on as to the existence 

a material fact, tllj_~ lS a difj:icu]_t starldard to apply drld 

one much li.k8 the duLy ot rL'dsonable care in nelJligence 

actions. It is to be noted Uwt the Court"s have been 

reluctant to grant snlllllli:1L-Y judljment in the usual negligence 

case except .in the Jl\D: . .iL CUi\llh:llilllJ casc. 

Miller l<""'ederal Practice alld Procedure, Section 2729. 

Both the Union motions and the Statels cross-motion:::; 

have been well and extensively briefed and tIle Examiner has 

had the benefit of review of all of the dutllorities cited 

as well as the discovery performed. 

With that background we now turn to the individual 

motions and cross-motions. 

3. UNION COUNT I. The Union charges, in Count I, 

that on February 4, 1979, durin(Jnegut~iations I the C;overnor I s 

bargaining agent placed dNllarbitrary limitation of 14'6 

increase in total cOIllpen::,ation for the bieniuIIl. for any 
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employee. " '1'he Stal8 rcplie::..; th a t they put d "cap of \ 

2 14,1' on t he employer 's offer at a ~ebruary 3 negotiation anf 
3 denies that this was an unfair labor practi ce . 

.4 The Union1s brief on this pa rti cular Co unt i~ not , 
5 ! helpful for no case law is cited to t he effect tha t this 

6 act or statement, standing alone , represented bad faith. 

7 Ra ther , the argument digres ses as t o the Gove rnor ' s desire 

8 1' to provide Homestead 'I'ax He lief and a claim in -br i e f t h a t 

9 the Governor's repres en tllt.i ve wa s i.lllply intj t hat the Le iJi s, 
10 j l ature would not a ccep t a nything more than 14%. Wheth e r 

11 I the sta temen twas 

12 ! trary limitation, 

made in the context o f a c a p or a n al:"bi -

the J:; ;u.uniner is no t persua ded tha -t s uc h 

13 a statement was an unfai r labo r p rdc tice. rl'he Stute' s 

14 cross - mo tion is g ra nt ed as t o Count I. 

4. UN ION COU NT II. The th rust o f the Un i o n 's coun t 15 

16 

17 

II is th~t the bargaining agent fo r the State did on I 

January 15, 1979, agree to a j o int peti tion for factfinding 

18 'l'hat therea fter the State backed ou t . The S tate admi ts to 

19 an o r a l ag reement to factfinding, d e nies s igning a r eque s t 

'20 for fa c tfinding and alle ,Je s tha t be f or e a factfincler "a s 

21 chosen, the Union issued noti ce of intentio n to s trike on 

22 

23 

24 

25 

February 5. '1'he Sta te pl e ads 'tha t il stri ke wou ld clearly 

s ubver t the impartiality o f the fa c tfindi ng process and 

that it therefore withdrew. The SLate 's pOS i tion is , 
I 

buttressed by the affidavit that tvlr . !::ichram , coun s e l f or 

tIl e State Personlle l Di v i.s ion , to whi c h is a ttached a l e tter 26 

27 to Robe r t Jensen, Admin is trato r of this Boa rd , d a ted J anuar 

28 25 , 1979, from Mr. Schram; In t hi s l e tter the S ta te urycs 

29 

30 

31 

n 
IHn 

~"u,."''' .. ~o . 
.. "u" ... . " O"l. 

that it was the public notice o f the Union to strike which 

cause d it · to renege o n the agre ement for a factfinde r. i}.'he I 
, 

Unlon counters , page 10 of it s b rle f , that tile State reneged 

and that "this bad faith ac tion by the Governor' s ba r Y3ininJ 

-6- I 
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I a<Jent caused the ' strike. "The charges and counter -

2 I charges of the partie s i ll briefs clnd the lette r to Jensen 

I 
' I 

3 compel the inevitable CU I1 Cl usioil t tlat the re exi sts materlall 

·4 i quest ions of fact whic h require hearing. Therefore, both I 
5 i mo tio ns as t o Union Co unt II are d e nied. 

6 I 5. UNION COUNT III. The Union charge s that on I 
! ------ I 

7 1l"ebrUary 4, 1979, the Gove rnor I s bargaining agent said that\ 

8

1

the public employer's 1IJ...l s t, u e!:; t and final offer" wo uld 

9 ,be replaced by a lower ot fer if t he Union went on strike . 
I 

10 I The State admits that it told the Union that if its offer 
I 

State would i 
, 

II I were reject:ed and 

12 reserve the right 

the Union wen t 011 strike, the 

to revert to its former offer . 

13 deni e d th,at the same is an unfa ir lauor pructice. 

I t is 

14 The Union urges in urief (patJe 4) thn t t.he testimony 

15 of Thomas Gooch supports its cll arue . Howe ver , Mr. Gooch 

16 does not'go tl!;) far as t.h t! SLdte ' ~ answer. 

17 \ testify that the State ,«)"ld r evert t o it s 

N0 wiler e does he l 

prior o ffer i f 
! 

18 /a s trike were cnlled. 

i 19 
i The du t. hority cit(!d n n pujnt. Ly the St: i ~te , pag es 11 

' 20 I d ' .i n t hat t he e mployer lOuy in fact Ian 12 are persuaS l ve 

21 I withdraw an offer not: lIo wQver, t.lle l~:xalll ine l.· is 

22 aware that both sides ur~/e tha t t he: "to tiltity " of the other 

23 party ' s conduc t entitle Lhem t o v i c tory. rl'hi s argument is 

24 particularly stressed by tile uili o n. As we no te here inafter 

25 the Examiner finds it impossibl e to deal wit h the totality 

26 argumen t in t.he absence of the various counts which the 

27 parties themselves dno Hl Hot Lipe for sUllunary judgment. 

28 Because of 

29 \ respe ctive 

the paucity of fact s presented in suppor t of th1 
mo tions on this Count dS to what ac tually was 

30 !3uiu, h,ow it was saic] u nd illterp(" 0 t(~d, and because i t way 

31 have bearing on the totality conce pt whi c h a pparen t ly will 

32 I be urged by the Unio n, \ ... e deny each party I 5 motio n s o n th i s 

I Count . -'7- I ~"'" .. ","" "" 

I _ ILl __ 



6, UNION COUNT I~, This Count involves the so-called 

2 tl room to move charge." rl'he Union alleges that the State 

3 call~d two bargaining sessions and represented the State 

I 
4 had room to move. However I the State agent insisted that 

5 the Union make the first move. '1'he State adrni ts in pleadin 

6 that it did call the sessions and that it did request the 

7 Union to make the first proposal because of the lIunreason-
, 

8 lablY high demand of the complainant!! and because the Union 

9 'had heretofore referred to several of their offers as 

10 •• last offers". 

11 I In brief I the ·Union ur<Jes th<lt Lhe State was merely I 

12 I engaged in "surface bar~ailliIl9" which the Examiner interprefs 

as putting up a front of bargaining without really intendint 

to bargain in good taith. Neither side suggests reference I 

to any specific discovery Wllich would enlighten tile Examinef 

13 

14 

15 

16 as to what was actually said; whether anybody made a move 

17 and what was accomplished I if anything, at these bargaining 

18 sessiol)s. I find no aut~hority submitted by the Union which 

19 indicates that one calling a bargairling session must indeed 

'20 make a new offer different from that prior offer. Indeed, 

21 the contrary appears to be true from the authority cited 

22 by the State in bI'ief. Elowever, we deem the charge that 

23 the State was engaged in surface bargaining sufficiently 

24 ser ious to deny bo th motions so tha t the facts may be more 

25 fully developed ,:Tt hearing. 

26 7, UNION COlJN'!' V [ . In tllis COUIlt the lJnion alleged 

27 that the State said, on February 4, 1979, that they would 

28 take a strike before authorizing an across-the-board I 

29 inorease in wages. 'l'he State admits the allegation and I 

30 denies that it is an unfair labor practice. The State urge~ 

31 that the Union was for an across-tIle-board dollar increase 

32 and the State was urging percentage increases for everyone. 

HUE -8-
~lJ.LL.'''N'' co, 
'''UN~. ,"ONr . 
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iThe State goes on to urge that the refusal to yield to the 
I 

2 
Union's demand, .i.e., across-the-board dollar increase, 

3 
in the face of a strike was not an unfair labor practice. 

4 
It is the opinion of the Examiner that the Union I s t1otion 

5 
must be denied because of the plain language contained in 

6 
the last sentence of subparagraph 2 of Section 39-31-305 

7 
to the effect that I·SUCl1 obligation does not compel either 

party to agree to a proposal or require the making of a 

: I concession." Were the factual material set forth in the 

10 Istatels brief on point incorporated in an Affidavit or, 

11 I perhaps , if no hearing need be had on any other Count, tIle 
I 
I Examiner would be inclined to grant the State I 5 Cross-l'1otioVl.. 

12 ' 
13 1\ However, wi thout factual materials presented in the record, 

14 the Examiner feels compelled under Rule 56 (e) to deny the 

15 

16 

State's Cross-Motion also. 

8. -UNION COUN'r VIII. 'I'he Union complains in this 

17 Count that tIle State refused to mediate with local Union 

18 1064. In response the Stale dCllies tilat it refused to 

19 mediate but sug(jI.~Gtud Lilat ill. viuw of the Unionls pc)sition 

-20 it would be fruitless. Both t.he issue raised by the 

21 pleadings and the arSJuments advanced in brief indicate the 

22 clear presence of questiollS of ll\aterial fact as to what 

23 was said I how it was said and wi th wha t intent and both 

24 motions are denied. 

25 9. UNION COUNT XIV. In this count the Union charges 

26 that the State bargained in bad faith and/or interferred 

27 with, restrained or coerced employees in the exercise of 

28 their rights guaranteed (under the Act) by statement.s to 

29 th~ media generally and by mailing employer's philosophy 

30 of the collective bargaining contract directly to each 

31 Union member. The State admits that it mailed to each Unio'1 

:t, member a letter containing a comparison of the various 

11 .. H 
~".LO."'N" '::0 
"H£ .. ~. " .. NT 

-- ._----_.-.----
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\ 
1 

I 
I 
I 

I 
I 
I 

\ 

I 
I. 

I 

I 
I 
I 
1 

\ 

I 
I 
I 
I 
1 

\ 

I 

I 
I 

I 
\ 

. I ! and alleges this wa s do nl~ wi th the excl us'ive representa tlve 

2 I t must be fir st no ted that t h e Unio n has failed 

3 completely to argue or present f ac t s to the Examiner with 

4 respec t to any staten~nts to the media . 
I 

With r espect to th~ 

< Iletter 
J I ' 

the same has been presented to the Examine r as an 
, 

6 attachment to State's a ff idavit. We do not find it t o 

7 contain the stateme nt of the "employer's p hilosphy" but 

8 rather, ~s alleged by the State, compar ison of the offers. 

I 

I 

9 
I 

10 ! each 

The Examiner finds tha t t.he l e tter sen t by the State ti 
Union member was not an unfair labor practi ce a n d the 

11 lunion .t S Motion is d e ll ied. In Board of 'i'rustees v . State 

12 l ex rei Board of Personne l J\ppeal~1 36 St . H.ptr. 2311, ou r 

13 I supreme Court rec o9 ni z~dthat an l~ fllployer has t h e ri g ht to 

14 I inform striking employ ee s of the e mp l o y e r's intent to 

15 permane ntly replace llon-re turnillg workers after a specifi ed , 

16 

17 

18 

19 

·20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

date. In this Examine r ' s mind, that is a far more serious 

step than the letter presented. In Board of Trus t ees, the 

Bill i ngs School Di strict went mu ch further and our Court 

recognized a stat_ement o f the Chairman of the Board tha t 

the l etter was no t , in effec t, a l e gitimate notification o f ] 

exer c ise of an employe r' s right but r a the r a me a n s t o break 

the strike . 'rha t · wa s courci ve. Her.e , there i s nothing 

conta ined in the lette r which cou ld be deemed, as a Inatter 

of fact , coercive. Accordingl y, the State 's Motion o n this I 

eount is granted. 

10 . UNION COUN'j' X. 'rhe Uni o n did not mOVe for 

Bununary ~j udgmen t on t,;t.Junt X. 'l'he State filed a cro l::i s-motioll" 

Count X alleges "That t he Governor' s barga ining a 'jent, due I 

to the disparate bargai ning positions of the pa rties , hds 

inherently restra ined , i nterfered with, a nd/ or coerced 

31 employees in the exercise of their rights guaranteed under 

32 39-31-201, et. seq. M.C.A." 

~uw~ ... "" .. "g, 
"LL~"~ . .. 0 .. , • 

. - - ---_ .. - _._------
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2 

3 

4 

5 

6 

7 

While this is notice pleading permitted by the 

statute, it frankly leaves one in doubt as to what the 

charge actually is. The State's brief contains persuasive 

authorifY to the effect that disparity alone is obviously 

not per se an unfa.i r ] abor cilare)e but IHeeious _little factual I 

I background. We do not observe that the Union has treated 

factua.lly of the matter either. 

I Mindful of the command of our Court in the Anaconda 

: IdeCiSion that when in doubt, deny, and also mindful of the 

10 Ifact that a hearing must be i)dd in any event, the State's 

II I', Motion is 

11. 
12 

denied. 

S':PA'l'E I S COUN'rEH-CIIAHGE 12. The State charges 

13 

14 

15 

16 

17 

18 

19 

-20 

21 

22 

43 

24 

25 

26 

27 

28 

29 

30 

31 

32 

~"IOL'U" ..... co 
"U_,UA. ," ... n 

the Union with an unfair labor practice charge in that the 

Union refused to sign a back to work agreement unless the 
I 

State agreed to reinsta-te all institutional employees I 

includinu tllose not in the Uni(ln bargaining llnit. 
. I 

'fhe UnlOl} 

I 
generally justifies tllis by alleging it incorporates exist-I 

ing law into the contract. I 

I 

I ~ill not prolong this opinion by extended discussion I 
of this charge for the reason tilat rLeither side again has 

directed the Examiner to facts in _ th~_~c<:>yd upon \"hich 1 

can reach any intelligent decision. While the briefs would 

be perfectly app~opriate to a hearing or post-hearing 

brief, they do not touch side or bottom of the existence or 

non-existence of material facts so as to compel sununary 

judgment. '1'he State 1 s Motion is denied. 

'rhe Union, in the conc] USllon 

to its brief urges that the "totalit~' of the employer's 

conduct showed it was merely en'Jaying in surface bargall1lng I 

without intention to reach ~greement. It is urged that I 

12. THE TOTALI'rY ARGUMENT. ------.-.----------.--•. -.--

the specific and cumulative acts of the defendant constitute:d 

such unfair labor practice as to entitle complainant to 

summary judgment. This is denied for the reasons above 

-11-
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I i. e ., there remain materi al coun ts not 

judgme nt and any consideration of this 

final ,hearing. 

13 . BACK PAY - AT'l'ORN£Y ' S FEES. 

r~pe tor summary 

concept must await 

I 
That State urges thaI' 

I 

2 

3 

4 

5 
even if an unfair labor practice is prov e n against the statf' 

; the employees are 
6 

not ent i tled t o back pay. 'rhey furthe r I 

7 

8 

urge that no attorney's fees may be a llowed to t h e Union . 

'fh e Examiner declines to rule on either issue at this 

9 I time for severa l rea sons . First, a cla im for back pay and 

10 \attor~eyls fees i s contai ned in the 50-ca lled IIP raye r
l1 

of 

' the in formal compla int of the Union . '1'he Examine r is not 
II 

12 

13 

14 

15 

16 

17 

18 

19 

persuaded that sunUlltll~y judl,Jment can be granted agai nst t he 

praye r which is not tr uly a part of the complaint. 

More sigliificaIltl y , it is the opinion of tIle Examine r 

that a decision on t l HHiC mattC! rH would be total ly pre!!1utu re 

at this ~ime and s ho uld await the hearing and Findings of 

Fact conte mplated by Section 39 - 31-406 . It is to be noted 

that i n subparagraph 4 o f - 39-31-406 it is provided tha t 
I 

if, " a !preponderence of the evidence taken, the Board (i.e. 

Exmainer) is of the opinion that any person named in the 

complaint has engaged in .an ullfair labor pract i ce , it 

s hall state its finding s o f fa ct and shall ... take s uch 

affirmative action , includ ing reinstatement of employees 

wi t h or without back pay , as will effectuate the policies 

I 

i 

'20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

of thi.!:i chapter .. II I' 

'fhe Examiner dons not deem it ilLJpropriate or practica l i 

to attempt t o deal with the se important issues in this I 
piecemeal fashion on llIot ions and cross-motions fo r summary \ 

nnl 
~ .... . c' . ," .... <;<1. 

UIU"', .. 0 ... . 

judgment. . 'l'herefot"e , t he State I ti Mutions on point are 

Dated this __ ! ~d"y of Harch, 1931. 
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13 

14 

15 

16 

17 

18 
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20 
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If~TI 

~ "'.' ""F"~ "" 
"" •• ,,~. "" .. T 

PATIHCK F. HOOKS 
HEAHING EXAMINER 

CER'rIPICA'\'E OF SI,nVICE 

I, PA'l'l\ICK F. HOOK S , hereby c e rtify that I did, on 

iJ,"~day of March, 19fJl, mail u true and correct copy 

the above OnDEH AND DECISION to the following persons 

their las t known addn..!:J!::l : 

DOUGLAS B. KELLEY 
Attorney at. Law 
90 1 N. Denton 
Helena, MT 59601 

LeROY II. SC llHAl1I-1 
State Personnel Division 
Department of Administration 
Room 1 30 , Mitchell Bui l ding 
Helena I WI' 59601 

PATl\ICK F. HOOKS 
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JAN 141980 
BEI<'ORE THB BOARD OJ<' PERSONNEL APPEALS 

BOARD Of PERSONNEL APPEA S 

IN THE MA'PTF.R OF UNFAIR LAOOR PHAC'l' ICE ) 
AMERICAN ~'F.Dli!RATION Of' 3'1'A'I'E, COUN'l'Y ) 
ANP,Ml,INICIl'AL J<::MPLOy ggo;, AF'L-CIO, ) 

Complainant, 
) 
) 
) 
) 

ULP ll-A-19 

ORDER 
7 OQVlil,R!WR, STATg OF MONTANA, I 

) 
) Defendant. 

'JOn November 19, 1919, the Montana Public Employees 

,10 ~1I,J!9 ,9~.,tion, Inc., (hereafter Public IkPIPY88s) filed e 

11 Jl\Q,ti9.n to intervene in the pending metter on the part of 

12 th'!!..<,p;l.eintiff. The motion was filed pursuant to ARM 24~26. 

13 +03 and 24.26.106. The affidavit of Th~a8 E. Snyder, Ex-

14 '''\It,ive Director of Public Employee8 waa filed in 8upport a 
• 

" 15, ., t~1! Illation. 
" . \ 

Jp • iloth the Governor and American Federation of 3t .. te, 

17 COIlJlty and Municipal ~loyees, AFL-CIO, the complaiJlant 

18 ~d defendant, have filed written objeotions t o the motion. 

19 The undersigned Examiner, deeming the m .. tter subject to 

20 doto~lnation on the basis of the written motion and writte 

21 objl/lIUonS on file, and after fully considering the Dlerits, 

n nllW muos and entsrs the f o llowing 

23 f 'I NDINGS AND OPINION 

Z4 1. The original complaint was filed herein by the 

~5 Q~p1~~t on February 1 2, 1919. The Governor promptly an 

Z6 ~W.r.d, various amendments to the pleadings have been allow 

, :~ }7 " d ,, !ioIld, filed, and extensive diBcovery hae taken place inclu -

,i~~;:~j:i .. " , 211 ins ,tn. dep08ition8 of ""r10U8 parties. 

. .. ~ . , 
~ ; :} :'::/ 

' .. 

ARK 24. 26.103 provides, in the opinion of the Exam-

3Q ~n':r,' t;h,t the right of intervention is discretionary and 

31 nllt' IIIlmdatQry or of right • 

• .). The b .. sis for intervention by tho Public Employees, 

-1-; :1; UATe 
!" '" r"'.~I •• tI .. " C\>' 

"~~:'0'~~ 1i ~ ' " Q ~I • 
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2 

as set forth in the Snydar affidavit, is that the Public 

ployees have been an excluai ve r epresentati ve of the two 

9n~ 
h+-

3 dred fifty-six persons bargaining unit at th e Mont ana Stat el 

4 Prison since Novemutlr (l . l l)'"(9. 'llhe Public P.mployeo8 httve 
i 

5 I succeeded 6S repreRan1~ ut.i va to complainant named above. 

6 I It i s f urther set forth in the Snyder affidavi t that 

7 I the "omplo:! ae s noW repreaent ed b:! MPE:A and Montan a State 
I 

8 I Prison have a 'real jn teI'"s t in a financial stake in the outr 

9 I come of sai d pendir~, pr'oc<l"dinp:s ;" 

10 I 4. There can be no ques tion that the employees at the 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Stat" Prison do have an interest and a financia l stake in 

the pending p r oceeding s . However, that is not th e question l 

presented. Her e, the ques tion presented is whether the ~i 

exclusive represan'tati vt> should be permitted to intervene. ! 

'j'here is no allegaUon contained in the affidavit I 
or motion to the effect tllll,t t he representation in pending i 
proceedings by At"SCME is In any way i nadequat e. Inde ed, it I 
appears t o the ExamIner that the p r esent representation of 

the Prison amployees hy their formal' representati ve, AFSCME i 

i8 vigorous and could no t be deamed to be inadequate. I 
Moreover, botl! the complainant and the defen d ant I 

have objectee! , in part, t.o the motion on the ground that pu1-
, 

lio clnployees were not Ii representative of the l' rison eanploy-

oe. at the time the charges and counter charges aroa e and I 
r'mployees have no first hand know! 25 that therefore the Pull lie 

26 iledge of the f",cta giving "ise to theae proceedings. In th1' 

a strong sho wing that the rights of t he employ

State Prie on are being adversely affected by 

27 

28 

absence of 

ees of the 

29 represantation being afford ed to said employees by the 

30 present complainant, the Examiner is unwilling t o prevent 

31 intervention for t he reason that it would Cause undue snd 

32 untimely delay in h rin g ing the pendi ng proceeding t o a 

.. u . ..... , .. o <..U. 

"_ LU I . , "U" .. 
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' 1"ina1 decis i on. 
I 

2 ()1!1iE:H 

3 I'r IS Olllll<1I E;l) -that 1II0tion t o intervene filed by Montana : 

4 Public l~TJployees Assoc.iati o n, I nc a. is h~reby dented. 

5 I 
6 

Pated Junutlry .{ 
? 

, l ') tJO. 

Patriclt 1", liook .. 

7 Hea.ring s Exami.ner 

8 

9 

10 icc: 
II I 
12 I 

I 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

~u ... ,." ,"" I . U 

I \ ~I . LNA •• ,r,:. ,,, 

Ml'. Bul'l'Y lI.1 o l't 
ScribntH', HUtH:I h It JOl:''t 
P . 0 . Bo x 5111 
Arcado l1uildi n.,z: 
lIelenu, 11'1' S l)601 

Mr. David W. ~i tit;l., ler 
State }l U.,.. .~:h)lln o .l Di v.l!J i. on 
RaoJrI 117, Mi t e hel 1 nlJ..ild :i n~ 
Helena, [-'\'1' ~ ; ~) (Iul 

Mr. Hobor·t H • .It)II:lell, Ad:IIl"lnl a tru tor 
Board o f l ' eP tH.Hlllld !\ pptHJ,lu 
3.5 SOUt~l Lt1.titJ C IWl'IGu u ulcl l 
Helena, M'J' <) ')()(J l 

Mr. JJou,~ l" s n . Kel l "y 
Jackson & l\ ellu,Y 
901 N 01'!;1J ilen t on 
Helena, we ~' )()O l 
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