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THLRSER'S

HELENA

STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS
IN THE MATTER OF UNFATR LABOR PRACTICE:

INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS, LOCAL NO. 448,

-~ vs - FINAL ORDER
CITY OF HELENA,

Defendant.
* % k& K Kk % k * % % *x * *x k * %k * * % * *x *x k k * *k * *

)
)
)
)
)
Complainant, ) ULP #19-1978
)
)
)
)
)
)

A Findings of Fact, Conclusions of Law, and Recommended Order
were issued on October 18, 1978, by Hearing Examiner, Jack H.
Calhoun.

Exceptions of Defendant were filed on November 8, 1978, by
Jeffrey M. Sherlock on behalf of the City of Helena.

After reviewing the record and considering the briefs and
oral arguments, the Board orders as follows:

1. 1IT IS ORDERED, that the Exceptions of Defendant to the
Findings of Fact, Conclusions of Law, and Recommended Order filed
by Mr. Jeffrey M. Sherlock are hereby denied.

2, IT IS ORDERED, that this Board therefore adopts the
Findings of Fact, Conclusions of Law, and Recommended Order of
Hearing Examiner, Jack H. Calhcoun, as the Final Order of this
Board.

DATED this Zé day of January, 1979.

BOARD OF PERSONNEL APPEALS

* k k kx k *k Kk k k k Kk X k kX Kk Kk Kk Kk k * k k Kk k *k Kk * *

CERTIFICATE OF MAILING
I, Jennifer Jacobson, hereby certify and state that on the

2&2 day of January, 1979, I mailed a true and correct copy of



1 the above FINAL ORDER to the following persons:

Jeffrey M. Sherlock

Hull, Driscoll & Sherlock
P. 0. Box 534

Helena, MT 59601

Barry L. Hjort

Attorney at Law

3030 North Montana Avenue
Helena, MT 59601
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SETORE THID BOARLD OF PLERSONNUL RRPEALS

E HATTER OF UNFAIR LAROGR
ICE NO. 19-78:

D1
' }) 7

L INTHRUATIONAL ASSOCTATICH OF
.JlIRzrfcnfﬂns LOCAL, NO. £48,

Complainant,
{ VE .

tciry orF HELENA,

An unfaiv labor practice charge was filed with this hozard oo
July 13, 1978 by the International Asscoiotion of Pirelighiers
Local Mo. 448 {Union) against the City ol Helenz. Complainont
talleged that Defendant violated Section 59-1605 (1)(s), R.C.i.

the

.""

1947. At a pre-hsaring conference hald on Augvet 14, 1978
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pac: ssus was narrewed to the guestion of vhether ihe Cit
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-
g

{

(=

neisted upon bargzining on the composition of the bargainiug
unit to iwpasse. & hearing under autherity of Szction 59~1607,
R.C.H. 1947 was conducied on August 29, 1%78. Complainant was
represented by Mr.Donald A. Cerrity. Defendant was repressntsd
by Mr. Jeffery !1. Sherlock.

The follewing Findings of Fact, Conclusions of Law and
Reconmended Order are based upon the substantial evidence in the
record including sworn testimony, exhibits and Lriefs.

FINDINGS OF FACT
1. The International Association of Firellghters Local XNo.

1448 is the certified exclusive representative for the purpcses of

v

collective bargaining for the bargaiuning unit in the City of

Halena, Fire Department.

2 The Union has been recognirzed by the City through
Epreviouﬂ contracts as the exmclusive representative for all
fcmployees of the Helena Fire Department except tho Fire Chief,
‘the hssistant Firve Chief and clerical emplovees.

3, On May 3, 1978 the Uanion requested of {he City that
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inegotiations

b

Ghe

sned Lo discuss revisicens of cortain soeciions

of the exlsting contract; Scotion 1 of the conlrzob, was nob
included among those soctiong.

a4, Section 1 of the existing conbract defined the Unton o
exclusive bargaining ageni for all coployzes of Lhz Vige
iDeparlament except the Firve Cnief, the Fssigtant Pire Chicf and
iclerical empleyses.

5.  On May 9, 1978 the City pvoposed thalt Ssction 1 of the
‘contract be changed to read as fonno’j:

“ihe EFuployer reco

wnizes the
bargaining agent for all cmpl

‘“that same date,

(oacep* for 1he TFire ChLPf,

liarshall, the Fire Ceptains,
|The proposal alsoc included offers
contract.

6. On June 1, 1872 +in its countcr prepesal the Union
rejected the City's proposed revision of tion 1; the Union
pronesed that Section 1 remain unchangsd. The Uiion also made

propusals on other secticons of the contract.

7. On

Juns

wvhich includsd a propo

Chiaf,
clerical employees
contract sections
City negotiator.
8.
nion,

u
the unit

algo included a proposal

9. On June
1t proposed
sections of

10, On June

Assistant Chief, Batitalion Chiefs,

9, 1978 the City rmads 10 the Union

szl to change seluds the Fire

Yire parshal

and

. This oifer includ on other

ded proposals

and vas termed a "final and laszt¥ offer by tha
On Juna 27, 1978 Lhe City made another offer to the
the terms of which were to remove the Fice Harshal from
and to include Battalion Chisfs in the uanit. This offer

on Scction 10 of the coatract,

28, 1978 inhe Union made an offer to the City by

that Section 1 remain unchanged. Proposals on

the contract were aluo set forth.

28,7 1678, subsequent to the Union's offci of
the City proposed Lo chapge Section 1 to exaluds




the Fire darshal. Proposal:
1. Om June 29, 1978 the Unden pr

. - .

remain as in the exis

11

o

rere includsd in the propoesal.

1z. On June 289, 1972 thez city nads the followiang prenossi

[

Lim Board of RASES als

o

oy

pesition conlinto:
] ately oa:n
purposs of placing th
back in this anit."

On the same date the city furnished wage

informaticn to the Union for Battalion Chiefs
Such wages ond benefils were to be applicable, if the position
were removed from Lhe bargaining uvait.

13. On June 30, 1973 the City proposad to exclude the Fire
Chief, Assistont Chief, Battalion Chisfs and clerical emmloyess
from the bargaining unit. An offer on Seation 10 language was
mada al the same time.

14. On June 30, 1978 the Un; n nade the following piroposal
on Section 1:

"Formal recognition exception to read: Except for the J'ire

Chief, the Assistant Chief, Battalicn Chiefs and clerical
employces. ™

The union also nade offers on other sectionz of the
antract.

15, On July 11, 1978 at 1:15 p.m. the City proposed to {ha

Unien that Captains be cxcluded from the unit; the remaining

:d. The ity also mad:

‘v

I
?wording of Section 1 was to be unchar

offers on other secltions.

6. On July 11, 1978 at 3:30 p.m. the Unicn nmade o pro:

a hargaining unit as it was

on Sechion 1 viiich vould boave left

undai Lhe previous centroct,  Offers on oblsy seclions of (hs




cntract vere zlso nade.

o
-

: 17, On July 11, 167 et 4:4% pae. the City made
]

!

(following prososal to the Union:

i

]

i tgact, 1 Foriga ReLuLnlllon

The £“n10“ar recor nives
| bargaining ags ‘

lieuts

7 ?
and nechanic.®

Soection 1

iwvhich wvas to rewmain as it existed in the previcus contiract,

.

E 20.  On July 11, 1978 the Uniocn reguestod that the ity and
|

iUnion agree to svbmil Vimpassed issues to final and bindlrng

jarbitration. Tha following is the body of tha

L)
5
~
L
L
L
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§ Upirefighicers Local Union
and the Union agres Lo sub

o

€
1. Formal IJCOUulil 5, Section 1
Secition 11. Cost of Liv¢nﬁ and S"
12, shift Ewuchange Seubion 27. 5
nt) to final and blnd:rg shitrat

Muration of Aqreaw:
21. 'The City did not egres te subnmit the vnresolved lssues
‘to arhitration, nor did it agree that impasse had bkeen reached.
22. On July 13, 1978 the Unicn filed an unfair labor
ipractice charges against the City.
23. The president of the Union testified that the City made

geveral ofisrs vhich included all positions vhich ara in the

|present bargaining unit; that the City had chanced the wording of

1it various proposals on the recognition clause, howsver, all

nappeaved to hin to have the same intent, i.e., to take positions
\

out of the unit immediately ox be allowsd bto later.

4

24, dhe City Manager testified t¢ tha City had nevor

cagreed during negotiations to the preseat languase of Section 1,

|

Fnor had such an offer been made; that the City dntended, by jts
i

]

(=N
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create pusiticas cubside Lh

lto the City to leav

did not plan to create additi

not intend to take proesent poesilions

‘pbut rather wvanted Lo create, e.d.,

ade on July 1L, 1978 at £:45

vas that the proposal did not includs

26. On July 24, 1978 at

{p
"
w
o
[
oy
o

iproposals on olhzy sections of

27. On July 25, 1978 the

(Section 1 languags and oo other

iproposed wording for Secticn 1 wa

ba1ca1 rl.uw c\'? nt f ‘l a
llCUthUWLS {aremn: f'rs
and mechanic, (In addltu

the City recognizing the

of Fersonnel nppedl% for unit
This propesal included all pos
1 of the previocus agreanent.
28. On July 27, 1978 the City
sections of the contract incliud

‘Section Lt

“rhe City recoegnizes the

agent for all cm:iovged of the
Yire Chief, Assistant Tire Chiefs

The above proposal includ

were not excluded by Section L of the previo

year; and, the Firc Dapnrh':eut

at the timo.

= barg

1w City bad not made a progsoesal

of th= unit, was in conflic

to the Union

cERitrack.

’.J.

ad all posi

"
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I languags

27, 1975 the Union proposed

1L aleo wads proposzals o olhor gections.

30. Oa July 28, 197¢ the City mads

respoct to Section 1 as was madz on July 27, 13%#; olfcrs Liv tha

Crty on olher seclions wers

included all posilicns in thoe
Scction 1 of the previous egrese
create additional positions during the fissel vear; and, 1he

Depavtient had only one Assistani Fire Chief el the tins.
31,  Cn August 2, 18782 the Undon made an offer to the City

and wads

e

te leave Seclion 1 asg it was in the previous controco
propesals on olher sections.
32, On rugust 15, 19278 the City mads proposals on several

sections including Section 1 which was as follove:

"The cliployer recognizes the Union as the euclusive
bargaining egent for the fire marshal, captaivs,
licutenants, fivewmen iirvst class '
mechznic. {(In addition, the Uni
the City recoganizing i tha City's righ
of Personiel hppeals for unit clavi

“he difference belween Lthe above propos:

(.

the City on Jaly 5, 1978 is

fu

and the proposal mada by

o s

)

i
the vord "firemen" vhich was left out of ths above proposal. Yhn

= a

proposal, as written, does not include all pos

1,

tions not excluded

1

by Section 1 of the previcus contract.

33. The last negotiations were held on Augusbt 15, 1973; up

ito that time the parlies had reached agreemsnt on some of tha

issues in dispute, hovever, the languace for the recoygnition

($3

clause had not bezn agrced upon, nor had agréemsnt bsen reached

lor sone other l1ssues.

34. Throughoul ihe negotiations the City rade various

pro;ﬂsuls to changa the wording of Section 1; {he City did not

w

;ever propose (o leave Section 1 as it existed in the provious

icontracl.
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3b. The City ne/er dagisted en any one veorsion of wording

'Lha Cily ¢id not make any vropesals which did rol includs chaages
:to that Socction,

A6, On orn cccasion the Wilop Indizaled @ witlingneess to
ibargain on tha recognition clabse; the Uaien dld not sivos that
ftime offer to bhargain on Secticn 1, i.e., the lUndon soughi {o

lleewo the clau:
: 37. Une city Banageor, did not have authori
Cowniusion, at apy tine, Lo sottle the contract with the previous
recognition clevse languege in it.

38, The City did ne wediation
fb&cause the Cily Managesr ¢id not feel dimoesse had beesn reached.

RULIMT ON OFFLRED EVIDERNCE

The city objneted Lo the intreduction of evidenze on cvents
subsequent to the filing of the unfatr labor practice charge on
the grounds that the cheige, as filed, did not .';.1"]3*:"_(2&.5:;6. that the
alleged violaticen vas a continuing one. The objection vas
properly overruled. To hold otherwise would reguire that
iComplainant file a charge after each proposal made by the City,

it believed the City was refusing to bargain in coed failh.

Furlther, since on2 of the primary cuesticns raised by the charece
| ¥ 4 J 1
|

Jwas whether the City's conduct relative to negobtiations bad

1

feaused impassc and because impazse is such an ephomeral
: 4 g

|i
fabstraciion, to reguire the charging paviy to predich ths oxaot

Jidate on which it should ef all future datoes

5

o lvould he Lo dumpose an undue icden on the parly vho is al leg=d to

‘be—: harmed by the aclions of avother. This is cuszoially so
uher(}. as here, by the very nature of the charge t

C(Jfldl..,., of the parly against whon it is {ile




i The charge by the Union against the Ciky was
iviolabion of Section 5%-1&05{1){e), R.C.M. 3947 w
ig an unfailr Llobor practics for a

i
1
,
7

argain collect

ively in ¢ood

Sub-secticn 4 &

iV, ..the psrformance of the rutual chligation of t
H
Pcw yloyer, or his deslgnated reprvesstatives, and i

representative of the exclusive rrestative Lo

xonTn

i

iarising thercundern, vritte
I

|

en allegzad

hich o

the public

i

1

|

i . — - " . ., 4
ireasonable tines end negoliate n good failll vailh respocl to
i

I

ivages, hours, fringe henefits, conditiony of

i

renployvicent, or the regotiation of #n agreesnent or any que

n conltracu

1naorloratlng any agres Such obligation deoes not
conpel either party to agres to a proposal or reguire the making

J
\
F; ;
iof a concession.’

l Although the Board of Persconnal

;} p\..(

l
i
gl
i
E

substantially identical to the Iatlc Al

interpretations ere valuable and persuasive.

The obligation of a HMontana publ cmploy=r

jernployees! representative undexr Witle 59,

is Lo negotiate in good faith on wagzs, hours,

£
i

and other condit: of Those four

ons

2 s
=

linmits

scope of the bargaining unit in t

by thz Unien is a

If it is a mapdatory scebjsct, the

to Lapasse; o

ldbor'RQla

hapler 16,

he Helena Fix
torily mandated

GH

s is not bound by

precedaents sel by the Hational ILaborx RBolstions Board, it is well
established that, since the languags of our statute is

Licns Let,

=
e
£

and the public

... 1e47?

g= banz=fits

n

gubjects of

statutory

‘responsibility. On othar subjects the parties are under no

|

1 . »

iobligation to bavgain,

I

il

f one of thz guestions raised here is vhether the conposition

& Doparitseont

subject of

Dloyer nav
Locy
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The couvrt hel don clauss, on wvhich {he
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i
ol
18 hunsaiy imse that eupleyecs be
19 2t e e T T L F sprirg B Moomas
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‘refusal to bargain without re

cconstriction of an appropn

‘whetli» the unit

The Clty coenter
n ¢lause

untt wvho was ino

il was

Van &

Judsd under the

it def

Te unitl

that nany of

old
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from a unit was not a subject
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In Meas 011 and Chenical Corp. v. NIRE, 415 F.

132 {(198%) tha court held thal aa isspve o
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lincludad is not the suws oo one which spacif

Danguage in the old clause vas to the

a9
e
o
ey
b
™y
b
Lt
]
~
o
=
0
s
al
i\
{T

wene to be dncludad

:1,(s.r_':i.c:al enployess,  Such wording wos very much to the Unioats
o oF

laa Frautags.  Fo nsy posilions coculd be crested cutedds 1ha vaft
, ¢

e

Ficzlion and/or collisctive Laveaising. Zny
cf the clause must nest vith ihe approval

Uninn did not choose to havgain on the

i ; . . : ;
Iproposed change Lowes undar ne obligalion to do so.  The Cily':

1

l

|

irecourse vould eppear Lo be to file a paiition fsr unit

lelavification vwnder thes rules of oacd.

? In the instant case there appe2ars Lo be little dispute over

tthe issus of wvhether the proposals of the City relative to the
i ;

irecognition c¢la

iwaces, hours Leanefits. 2nd, in my opinici, is not a

jconditiun of employment; thercfore, 1 must concluds that our
| sltatute does not reguire bargsining on the subiject.
|
|

Since ths City's proposals on the recognition clause are
I A3

| j Vo i
pensissive subjects, the perlies were free to hargain or not

l . . . o

Ibarcain as they saw Ffit. Howaver, if the City insisted to the
ipoint of impasse on bargaining, after the Union refused to

f

Ibargain on the permissive subject the City has not carried oubt
Ibare vje

-
—+

.s obligation under the statute, i.e., to bargain in good faith

1
JV1th regpect to wagess, hours, fringz bansfits and other
lcnudi ions of employment.,

|

27| Vhether impascse existed is a matber of judoment. By Lhe

el 'very noture of the bargaining process it is not always apparent
?anhen m impasss has been reached., The facts of coach case rust ke
30:V1cvrd in terms of applicable criterie. Generally, inpasse 1o
31%sajd Lo exist vhen there are irreconcilable difierences in the
3:,,.;{)-'11"{'.5‘&5‘ positions after crhanzbive good-faith pegotialiong.

iAfter negotiations have been carricd on for a period of tims, ihe

10
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early May until nd<-

wvas iduprobe
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is clear

Roth paxtics
Jurither proyress

of ths pari
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yes o
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unit menbors
Unlon vhalt it had vandes
inclusive unit excopl

tion clavse which 1is
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i, i i T
Lequ1vu}uut of a clavne whizh lists c¢ao

}_nd ancludes @11 olhers, a claunse which
2\.

Wiy e | .3 CREEMISAL | S © % M r 9
q}inﬂae nanzd Lh2 City could create any nurbev of posiiions outside
G

P tha a non~covered position tille to
4

W +a
rl‘ Lo iz carbudide the
(4B

funit Civy § T not bhe
6 ’

able . That the Cily nmade proposals

to plurel a listed exclusion doss noi

Olchan\ it scueht to change the
!C]HU'“ frow one wvhich gave Llhe Ugion considerable advant:

1

-

;
| : e ) e N
lLone viliich took gome of Llhal advantagsz eway. When it

cthat Lie Union was refusing to bargain on the sub

should have deoppod tihe propasal and bavgained on mandalory
1

Lsubjectﬂ. I concluds that the City'ls insistence vpon baroaining
ton tho vecognition clause, in the face of the Union's refusea

‘a pzross violation of Szcticn L9-1605 (1){e) R.C.M. 1947 and that

17 1ts good faith with respect to allompiing o remoh e
i e disregarded. The Cily's dnsislence upen bargoining on a
| ‘

iperrissive subject ds, in substance, a alout

1QW

‘nandatory subjechs.

CORCLUS1ONS OF LAV
The City of lzlerna violated Section H2-1605{)1)(e), R.C.MH.
1947 by dnsisting upon bargaining on @ non-mandatory subjeckt to
impasse. Impasse existed on hugust 15, 1978, -

RECOMLEHEDED OFDER

In accordance with the cuvlhority cecanted this Bosrd under

£

Section 591607, R.C.GE. 1947, it is herehy orderad ihat tha City

2.

ts officors, agents and reprosentatives ghall:

[

of Helena,

N
el

A0

ol % Cease and desist froem insisting won bargaivning on the
subject of the recoguition clause or the composilion of
31 the bavgaining wmii reprezented by the Intesaatilonsd

oyl Association of Firefighters Looal Ro.




w 7. Cease erd desist from rofusiong

Lo Baryzin on e

subjecls vhich are yet ol issue,

i consecutive days.,

|

% bh) Hotify the Adainistrator of this boerd, in

: writing, within teenty (Z0) days from raceipl of

é decisicn what steps bave hoen taken lo ceroly heve

The Urdlon shall not be reinburas

‘ezpenses incurred as a resuli of bringing this charce.,
Rl
C X day of Qotober, 1974

Dated Lhis

¥

|
i
I CERTIFICATI OF IAILING
i
1

: codo hereby cortify and
ithe ber, 1978 wmail a tirus arv
ithe a FACT, CONCLUEIONRS OF LAY
{ORDER Lo the following:

City of Hzlona
PIAFE Local 448

: - e . // .
i . ¢ ; Y




NOW
S

b
<

In accordaoce vith

- vy vy ey ] . i -
IIJ)cE.-"i_i- and o

‘nLC.H. 1947, Lhe

1L will ceuse

Thig notice shall
vdavs from the date of

o

L0 COVaLE
b
i Oues

tion: relalive

"Chapes Culeh, lslena, !

fmay be directed to the ¥

fthe FPire Departannt tiat

1o

o

16180

BY

Litg b

¢]

hreugh its

noilliy the

ing upGn

ing to bayg:

cwhich ars yet ol dssus.

P OLELEMA

notice 01 compliance

Porsonal

n

siwby

ct bo

Aonealds,

vies of Title 59, Chaptoer 106,




