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BEFORE THE BOARD OF TERSORNEL AMPERLS

1N THE MATIEH OF UNENIR LABONR

2L PHACTICE $#27-77,
3 RALISPELL POLICE FROTECTIVE

ASSOCIATION, FINDINGS OF FACT
Complainant, CONCLUSICNS OF Law
VE. AND
CITY OF KALISPELL, MONTANA, RECOMMENUED OHDER
Dafendant.

Ao oxox ok kAN R W A

Cu August 22, 1977, the Complainant, in the above captioned

mattor, filed an Unfair Labor Practice Charge with the Board of

Personnel Appeals. ‘The Complainant contended the Defendant

14
14
16
7

B

violated certain sections of the Collective Bargaining Act for

Fublic Employees. The specific chargen were as follows:

£

11,

I11.

I,

The Defendant has refused and s =ti1) re-
fusing to furnish information reguested by
the Complainant's exclugive representative on
or about May 24, 1977, Said information re-
quested concerned wages and other financial
natters of the City's employees. By the
above acts and conduct, the public employer
Eai violated Section 5%-1605 (1){e) of the
R+

The Defuendant has refused since June 14,
1977, to meot at reascueble tipes, dates and
placos, upon reguest by the exclusive tepre-
gentative, Wwhon peetings are requested, the
Defendant's agent stabss that he is uneble Ltao
locate their bargaining representative. By
the sbove acts and conduct, the Cefendant has
further wiolated Section 5%=1605 {1){e) and
{3) of the Act.

Tiee Defendant hag interfered with, restrained,
and coerced individual Asscclatlon members
since June 1977 when cellective bargaining
commenced by attempting to cocopel individusl
Assgrciation pembers to work differeat hours
and shift assignmente than prescribod by the
eollective bargalning agreements. Whan the
Daferdant®s individual offer was refused, tho
Defendant than withdrew and modified their
enployment conditicns. By the above acty and
conduct, the Defendant has viclated Section
59-1605 (L){al{ci{e) and (3} of the Act.

The Defendant, on August S5, 1377, threatened
to plece Ascociation menbers under personal

surveillanoe or, fire then outright for




alleged concerted union activities. By the
above acts and conduct, the Defendant bas
violated Section 55-1605 (1) (&) of the Act.

V. 'rhe Defendant, en August 8, 1977, required
the esxciusive represontative Lo attend a

meeting in the Dofendant's office and there-
after attoppted to reguire the exclusive
reprosentative to disclose how each indivi=
dual Aseovialion momber had veted in a secret
ballot election regarding their wage offer.
By tha above acts and conduct, the Defendant
has vielated Bection 59-1605 (1){a) and (¢}
pE Lh= Act,

V1. The Defendant, in an open City touncil mneat-

- Lng cobhdusted at B:30 p.m., August 6, 1977,
made a full and Final offer regarding wages,
hewever, refused to consider the non-ecconopics
lten proposed by the Complainant. Thereafter,
tho Defendant stated thers would be no noed
to meet and confer and that the Corplainant
could do whatever th:g desired to da about
the matter. By the above acts and conduct,
the Defendant has violated Sectlon 59-160%
(1){e) end {3} =f the Act.

On August 23, 1977, the Board of Personnel fppoals served
Mayoer Norma E. #Happ with the Unfair Labor Practice charge.

on Septenbec 1, 1977, the Bosrd of Forsonnel Appesls re-
ceived an Answer and Motion to Dismigs from the Defendant on the

a2

'grounds that Complaint, as filed, doeg not state a cause upon
which relief can be granted.
On Septexsber 14, 1577, the Boacrd of Perscnnel Appeals denicd

| Defepdant's Motlon to Dismies and igsued Notice of Hearing.

On September 22, 1877, the Board of Personnel Appeals re-
ceived Application for Definite and Detailed Statement from the
Defondant.

on Septenber 30, 1977, the Board of Perconnel Appeale Ordered
Copglainant to make More Befinite Statement and Ordeved Delepdant
to Answer said Hore Definite Statemont.

On October 3, 1977, the Board of Peracnnel Appeals received
|Hur= pefinite Statement from the Complainant,

| On October 12, 1377, the Board of Persommel Appeals received
Defendant's Amended Answer in winch Defendant admits that Com=-
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plainant requested a copy of the payroll of the City Fire Depart-
pent employeas, Hut denies that Complainant offered to sacise the

names appearing thereon (reference to charge I). BDofendant

:deniun the allegations in Complaipant's charges 11, ILl, v, ¥
ﬁand VI,

A formal hearing in this matter was hels October 19, 1977,
in the Couneil Chamberes, City Hall, Kallspell, Montana, before

2 Btan Gerks, Hearing Examiner. The formal hearing was held under
Jauthority of Section 5%=-1607 R.C.M. 1247 and as provided for by

the Adninistrative FProcedure Act (Title B2, Chapter 42, R.C.M.

11| 19471,

On November 21, 1977, the Complainant in this matter filed a
socond Unfair Labor Practice Charge with the Board of Personnel

1q/| ppeales alleging the Defondant hae, and ic coptinuing to violate

16
ik
18
18
mn

15|th: Public Employees' Collective Bargaining Act by refueing to

bargain collectively tn good faith., The egpecific charges wore as
| follews:
Vii, The Defendant has failed to bargain in good

faith, violating Section 59-1605 {1)(e), by

not poving fron the $45 offor,

VIIL.The Defendant hase failed to bargain in good
faith, vielating Secticns 59<1605 (1){a) and

a4 | 50-1605 (1){e) by ro-cpening a ¢laesed negotiated

22
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ten.

On November 22, 1877, the Board perved Mayor E. Happ with

the tUnfair Labor Practice Charge, then captioned ULP $£35-77.
on Docember 5, 1977, the pefendant filed Motion to Ddsmies

and alternate Motion for Congolidation with the Board of Personnel

Appeals.
; The 3oard of Persomnel Appeals, on December 15, 1977, by

LGEEEI. denied Dofendant's Motion to Dismiss and granted Motion
]far Consolidation, thus consolidating ULP #35-77 with ULP #27-77.
A forpal kearing was held April 12, 1978, in the Council
‘cnamhurn, City Eall, Ralispell, Montana, befora Stan Gerke,

Hearing Examiner, which addreesed the specific charges VII and




VIII. The hearing was held under avthority of Section 59-1607
R.C.M. 1947 and as provided for by the Adninistrative Trocedure

7
L|[het (Title 82, Chapter 42, R.C.M. 1947),
: AL the April 12, 1978, bearing the Parties in this natter
E!mndn two atipulations, below, [or putposes of addreselng charges
gL V1L and VIT1,
i

?b 1. Time period in guestion - October 19, 1977,

to November 21, 1997,
o 2., That the City of Xalispell had, prior to
y dugust 8, 1877, offered the EPFA [Kalispell

Police Frotective hssccistion] a forty-Eive
1 dollar [§45)] per moanth per englagee calary

raige for the fiscal year 1977-73, and had
" not changed ite position prior to and in

cluding November Z1, 1577, relative to wages.
- Poat-hearing briefs were requested and raceived by Hearing
Yl Exaniner in this patter, The briefs were duly reviewed and
%\ conridared,
L bittle cave lav exists relative to the Montana Collective
16 Hargaining ket for Public Employees. However, since the Montann
n|Act iz plearly medeled after the Hational Labor Relations Act, we
1"‘@&3 look at decisions of the National Labor Relations Board for
‘"qguidanca; Case law cites appearing herein are of that nature.
o After exanining all testimeny end evidence and after having
21

revieved the Parties! briefs in this metter | make the follswing
FINDINGS OF FACT:

% FINDINGS CF FACT
24
L
’ CENERAL
5 1, The City of Kalispell, Montana, Defendant, hus recognized
27 : o) -
the Kaliepell Yolice Protective Aseociation (FKPPA), Complainant,
20 : :
as the exclugive representative for police officers employed by
= the Defendant.
an
N : . ; .
‘2. om-July I, 1976, the City and the KPPA entered into & written
a2

agregmant (Defepdant'e Exhibit Ne. 1).
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5 The Defendant has refused and is still retusing

to furnisk information reguestsd by the

3 Complainant's exclusive representative on or
ebout Kay 24, 1977. Sauid information reguestad

X concerned wages and other fipancial matters
of the City's employeas. By the above acts

s end conduct, the guhlic employer has violated
Section 59-1605 (L)({e} =f the Act.

0

3. Mr. Ron Fredenberg, a representative of the KPPA and member

‘of the ®FFA's Negotiating Committee, tegtlified that ho requested

uithe City to provide certaln Information relative to overtine
gfwugn: carned by [iremen in connection with the aperation of the
1“'City Ambulance, Mr. Fredenberg naintained the requested inforna-
vl
1 Liecn was “germana" to the curcrent contract negoliations o ¥...wa
Pl conld make an intelligent request from the City on wages, baged
Hllon what possibly was being pald to other City employses." Hr.
"%l pate Gifford, a representative of the EPFA and nenber of the
i E¥Eh's Negotiating Cosmitlee, testified Ne aleo tequested the
® information which apecifically was the individeel nonthly over-
Wu tine wages earned by firempen relating to the City Asbulance
L oparation, Both Mr, Fredenberg and Mr. Gifford testified they
i .
. had not received the reguested information. M, Gary Nyatull,
0 3 . : i . o
Director of Finance for the City, in hie testimeny, confirmed the
B |8 - :
g information wat reguested and that the cpecific Information was
2| : -
;nnt delivarad to eilher Mr. Fredenberg or Mr. Gifford. Mr.
1 . : y :
5 Nystull did describe the information that was delivered to the
29
"H’Pﬁl
20 4 4
Jg " We [City] provided them with the salary
20 1 ordinance adopted by the City Council in
‘ August of 1976 which set out the hourly ar
77 the monthly rate of ¥a¥ for all employees of
tha City of Falispell from which th:g [B¥ER]
74 could determine the kourly pay and thus the
overtime rate of the firemen who were called
o] back., We provided them with ths, a :qu af
ane af the clerk's reports, 1 can't tell yveu
20| which menth, which the clerk's report sets
out the rdvenues derived by the ambulance
31 fund from charges for services as well aa the
expenditures made from that fund and the
a2 expanditures are broken down betwsen two
falary categories, the clerical salary cate=
gory and then the avertime malary category sc
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that we felt it was reasonable for thes to
deternine from that information what the,
let's say the average additional month{g
incone a fireman could be earning for the
ambulance ¢all back.”

|
Wr. Hyatull further sxplains fome of the nechanics necessary to
figure the firemen's wage overtinme amounts. Under sxanination
and In Answer to the question, "5o0 when you got right down to it

thé Policemay |KPPA] got the information they were after?®, Mr
"Hystull angwered, "I would say reasonably yes.®

The NLER has long held thet it is the duty of the employer

to furnieh the union, upon reguest, sufficient information Lo
onable the unien Lo understand and intelligently discuse the

[| issues raised in bargaining. (5.0. Allen and Co., Inc. =ve=

¥ederal Labor Unlon, Local NWe. 18526, 1 NLEB Tid (1936)). Con-

plainant cites 3oston Herald-Traveler Corp, v, NERB (ICA 1855)
223 F,2¢ 58, 36 LuAM 2320 (1953), as authoritative when diu-

il eussing the gquestion of furnishing informatiss, In the Boston-

o | Herald-Traveler Corp. case, supra, subject matter dealt with the

furnishing of linked wage data of bargaining unit employess. In
this instant case the XPPA has requested vage date of enployees
not tn the bargaining unit, howvever, the issue of non-unit em-

| ployess Was not at issne;

|
f tn this inetant case, the City has provided the bagic infor-

mation from which, by means of mathematical calculations, the

| ¥PPA could derive further specific detailed information, In

k roference to S.L, Allen and Co., Ipc., supra, the City, in instant
cane, has narginally Eulfilled the duty to furnish information,

Befendant argnes that the specific information was not

provided because the City Anbulance is a City "enterprise opera-
tioa", ie not tax supported, snd the income from the City Asbu-
laace ip pot o regular general fund source of revenue and bhas no

boaring on the ability of the Tity to grant further wage increases

47| ko KPFA menbers. Much testimony wak given by Mr. Nystull explain-




o

Fity owned and operated and participation of KEFA members in the
anbulance operation was, et the least, discussed in the bargain-

ing how the Asbulance Fund is operated pot unlike any other City
fund or operation, Mr. Nystull explains, "I would say it [City
Ambulance| ls an enterprige operation of the City of Kalispell,"
and further testified the City Ambulance was & City-owned service.
Mr, Gifford and Mr. Leonard York, professional negotlator hired
by the City, both testified the feasibility of EPPA nepbers
participating in the anbulance pperaticn had been discuseed

during negotiations, Because the Ambulance Fund, in esgence, is

1a
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ing arena, | dismies Defendant's arguments.

|
ions gomwotime in May of 1977, Three "formal" meotinges were held
Q:q. These meetings occurced on June 3, 13 and 18, 1997, and

I

ztlt meetings Were "formal' whon Mr. York was present. On the

al City monthly wage offer of 5% (then figured at $46.46). The

¥

testinony differe at this point. Mr. Gifford and Mr. Fredenberg
1

both testified that Mr. Graingec wae to supply additicnnl finan-

clal information, contact Mr. York, ang artange ancther "formal!

II&

The Defendant hae refused since June 14,
1477, to neet at roagonable times, dates and
places, upon request by the exclusive repre-
gentative, When neestings are requested, the
Defendant's agent stales tlat he iz uneble te
locate their bargaining representative. B
the above acts and conduct, the Defendanl has
further viclated Section 59-1605 {1){#) and
{3) of tha Act.

. Evidonce presented rovealed the parties initlated pegotia-
June, 1977, with My, Gralnger, Wr. York and Mr. Giffezd attend-

& meeting lasted two hours o leeg. The tersn "formal" wap

Fed by Mr. Cralnger te describe theae three moetings becanse hae

ppnclugion of the last "formal® meeting, tho KPEA had before them

ating. Mr. Grainger testifiod be had supplied the infozmation

Ha,
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5

i
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31

"...1 do not think there was a guarantse made
pecauee at that time Mr. Gifford refused our
affer and vhen we [City] tried to renagotiate
on the §45 [recalculations changed 546,46 to
$45.00] Mr. Gafford and Hr. Fredenberg refuped
that offer, so an far s you toying to say
that 1 or they tried to gay that I guaranteed
them a meeting with Mr. York, thet guaranten
uan-Pah there, HEr. Dlapn, no sic, it vas

not. " '

Mr. York's office ig in Portland, Oregon, and obviously he
nust travel to ®aliepell to attend pegotinting services., Mr.
Grainger testified that Mr. York was hard to contact altlwough
confliciing teatimeny by Hr. York revealed he utilized a tele-
phone answering service, but more interostingly, Mr. Yerck travels
to Kalispell approximately every twe Weeks, Mr. Grainger tesbi-
fied that Mr. York's services were terninated after the last

"forpal" meeting,

"o Mr. York was eubsequently dismissed by
the City Council becausté of these same pro-
blens that Mr, Gifford was bringing up as if
he wae hard to get a hold of hacause lie does
not just negotiate for ua, so consequently wve
dismissed him and then from then on, [ormal
o {nfornal, | negotiated with them [KbBEA)
bock to the City Council so that everybody
knew where we were standing at that time,"

Mr. ¥fredenborg testified,

", ..my definition of & farmal meeting would
be when, vhether it be Hr. Grainger or Me,
York, would come up and say, akay, we have
had another noating, we are heceby authorized
ta make what 1 would copsider a formal affer
ta which we wonld have to call a vole of our
Assaciation menbers and whether acceptance or
rejaction would be, to oo that would be a
formal meeting. To me 1t vouldn't matter who
wvas there as long as there vas a formal offer
and & formal either acceptance to turn down
an cifer type situation.”

Hr. Graingey testified it is not necessary that all members of
his negotiating Commlittes be present in order to negotliate,
howevers Mr. Orainger preferred that Me. Yerk be presont. In
answer Ly a guestion if it were completely neceszary that Mr.
York be present, Me. Gratnger roplied,

"Well, Mr, York and 1 diccussed that and whan
we, yau know, when you arrived at a figurs
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28

29

30

41
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and there ie nothing more in the budgel, Mr.

York's a busy gontleman as 1 stated, that 1s;
we just never really got back together, 1
guess. 1 do lika to have hinm there because

| es 1 find out now I fuess it's necesEary to
have a professional.

1 find Mr, York's prosence was nob o pecessacy ingrediest in
order for the City's negotiating Commitiee to function.
| As stated sariier, the parties had three "formal® meetings

in June af 14977, HNo further "forpal" meetings were held from

June 14, 1977, to date of hearing on this matter {October 19,

1977), however several “infermal® meetings were held between the
] .

‘parties with NMr, Grailnger representing the City and with Mr.

fcifr¢rd and/or Mr, Fredenberg cepresenting the EFPA. Mr. Graingar
ﬁﬁr. Gifford and Mr. Fredenberg all testified these "informal®
Jneetings did oceur and the number of neetings held was spproxi-
|nated betwoen eight and ten. BSoth Mr. Gifford and Mr. Fredepberg
Jtestified they folt the "informal" mentinga wess just that, just
infornal. They described the "informal® peatinge as wvisits with
Mr. Grainger to discuss negotiations, not to negotlate. 3Zeth wr.
Gifford and Mr, Fredenberg testified they requasted Mr. Grainger
to contact Nr. York and =zchedule a "formal®™ necting to actually

negotiate. Ao discussed earlier, hawever, Mr. York's presence

was not necessary for the partiee to negotiate. 1 believe an

'cxaminntluu of certain portions of the record will be helpful in

understanding the dilenmna:

Geainger: ...yes, ! did have epeveral |informal| mesetings

' with them [Mr. Gifford and/or Mr. Gredesberg] and at that

| tipe we dicclosed $45 was the maximun that we could pay....
Diesan: As ! dndecstand it, there wasn't really room to
negotiate, it was either 545 or nothing, is this correct?
Grainger: Woll, unlsss they wanted to take lecs: than 545,
Oleson: %o the only negotiation that the city offered the
REEA. - .
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Grainger: Was B35 a month,

Olegon: You sither take 545 a nonth or less?

Gralnger: WMo, no, that is lhaerd core, Mr, Oleson, we settled
with all the other eaployees at 545 4 month apd that is all
ve could pay tlhem becapse we tooR revesus charing and that
vas not a hard core you either take it or else, it was that
18 What we have to pay.

Oleson: I guess | am kind of leat here, 1 thought you
testified that you said it was either 545 or less, is this
correct?

Grainger: That's all the mopey we have, tight,

Oleson: So then you are not saying that it is hard core,
List this isn't really what we said,

Grainger: HNo, what T am saying fs that we didn't just say
either you take 1t or, that's not how 1t wes delivered, I
have never delivered thal to theso peopls yet.

Olasent Right, but in the testimony here you gald that they
refusaed to negotiate further, that you had enly offered them
245 a munth period.

Grainger: That's all we had.

Oleson: There was no possiblity at all of any negotiatians
for anything else?

Grainger: What else are you going to negotiate if you have
anly got 525,

I I T

Cleson: Now getting to these informal meetings, de you
racall and 1 am pot trying to pin you down to times and
places here, but approxinately how pany were had, sk whose
insistence they wore had, or how they came ahout?

Grainger: Same of thes they called me, 1 can recall one day
Nr, Gifford called and he come down and we talked on a
sunday afternoon, they had both Mr. Fredenberg and Mr,
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Gifford been in ny office; we had went Lor coffoe, we had
met in city hall, we had mot in the police station and all
Lhe disrcueslon was back Lo the wage Lbing and 845 was all we
could expend and as far ae, we alwayeg, 1 always brougnt it
back Lo the council of where we wore gitting,

Oleson: I am still a little T guess not clear in my mind,
during any of these informal meetings did they ever reguest
a formal meeting with yourself and Mr. York relative to wWage
negotiations that you recell, pow 1 am not trying to..,
Graingor: I would assume we probably discugsed it yes.
Oleson: You den't recall specifically then reyuesting any
particular formal meetings?

Graingsr: Yee, vwe did have, because at that time we wore
with 545 a month and thnt ie as far as we could go.

Olegon: Ja that still the position of the city teday that
EIPA pccept $45, neo nogotiations other than if you want less
than $45%

frainger: If we had more money maybe I would have s little
bit more lemniency but ve do nmot have the money.

Olesen: 1 gueas 1 am not making my guestions clear anouwgh,
that's your sole autherity which is what ! am trying te find
out is that you bave the suthority only to say sither 545 ac
less than §45.

Graingor: You'vte replrasing your guestion wrong Mr. Oleson,
You ars asking ome one thing and trying to gat anothor anawer
and you are not golng to get that out of me, the responsi-
bility is 45 bucks because that is all we have in the zopoy,
the budget, now if there were more money in the budget the
alithority would be higher, so you are asking one guestion
and searching for another answer,

Oleson: Mo, [ ad not doing that, T am easkxing what was your

suthority.




Grainger: My authority is what the budget has and the
‘ budget hae 545 so that Is your answver.

20 Olegon: Okay, &0 your mnin asthority was...
2 Grainger: You got that anawer,
4 Oleson:  The clty would effor 45 or less
| Grainger! I have anawered that.
6 Glegsen: Fine, and there ia no roon for negotiating ather
H than that...
g Grainger: I have already anewared that, no
3 there ig not.
1w
ll-.

"Alen, 4n his testinony, Mc. Grainger stated, in several instances,

ﬁ |
Wha was willing to meet with the KPPA basically at any time,
1 f beligve Mr, Orainger is sincere in his willingness Lo past

14 ith the KPPA and K. Grainger is the authorized repregentative

r the ity for negotiations. However, as the above guoted

Yaord clearly indigates, Mr. Grainger was extremely linited as
12 dispussions on wWage increases. The record indicates HMr.

1 alnger felt it would net be frultfaol to meet with the EPPA din a
armaln meeting unless the EPPA was willing to accept the 545

?% fer or, at least, disccuss the 545 offor., Mr. Grainger had

{L thing more Lo offer on wages, but he did meet with the ETPA in

2l vinforsiar setting,

= I find that an authorized representative of the City (Mr.

%aﬁainqer} wat available and willing to meel with representatives

B9 the Kera.

26|
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G The Defendant has interfored with, restrained,

21 and coorced individunl Aseociation sembers

; Eince June 1977 when cellective bargaining

2 commenced by attempting to compel individusl
Azzcciation nenbers to work different hours

el and shift ageigmnents than preactibed by the
collective bargaining agresments. When the

32 Defendant's individual offer was refused, the

L2



| Defendant then withdrow and modified their
employment conditions. DBy the above acte and
4 conduct, the Defendanlk has violated Segtlon
59-1605 (l){a){e)(o) and {3) of the Act.
M5, <he written agreement between the parties {Defendant's
*ll Extiibit Wa. 1), contains provisions for work schedules:
= ARTICLE W
8 HOURS OF WOKK AND OVERTIME
) SECTION 1. STARTING TIMES AND WORE. SCEHEDULES :
The following starting Times and work schedulos,
a ag detennined by the Chief of Police, shall ba as
follouws:
B i b iﬁj days on and three (3} days off, for o
minipun of an eight (8} hour shift esch day except
' in the event of civil diserder or national disaster,
orf unusval oCCurrences.
1 In the event of any proposed major change in
. work schedilles, advance notice of such propomed
12| change and an opportunity for prior consultation
and nutual agreement shall be afforded to the
1 Associlation. Shift change shell not be made for
| disciplinary reasone.
i Testimony given documented that thtes police officers,
!E'Patrulman Dyer, &gk, Atotte and LL. DuPuy, Were reguested by
1 Folice Chiel LeRoy McDowell to clunge their work echedules from
'7|Lhn 6=3 to a 5-2 schedile while werking in the Detective Bivielon.
1 .
" chlef Mebawoll explained the 5-3 schedule was more compatible
B with investigation work, Mr. Gifford tostified the change of
214
~ work echedules which is an apparent violstion of the writtes
3 agreenent wag raported Lo him by the officers affected. Mo
2z : : .
| formal grievance was filed on the mpatter, however, the alleged
23| ; :
contract violation wae verbally roported to Mr. Grainger and
24| & .
Chilef McDovell by Mr. Giffard. When Mr. Donshue asked why the
2'
“|| PrA aid not filo a fornal grievance, since the conbract contains
pic)
a dafinite grievance procedurs, Mr. Oifford answered,
7
"Because over the twe yeare Lhat we hawve had
78 this contract, uve have attempted to work out
our problsme with the Chief [Police Chief
205 Mcbowell] and whoeyer he talks to, the Mayor,
without geing through the compotion or rigor-
) morg of grievances and thlie vorked fairly
well; that's why we didn't file a grievance."
3 -
Mr. Gifford testified to a meating held in the Mayor's whero an
az
agroement was reachsed,
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e final settlement, I guess you could say,
was in the Hayor's office and I can't tall
vou whant day or hardly even the month, 1t wase
this sumner, We sab down and worked oub a
gchedule that had an egual amount of days off
l for the plainclothesmen aven thaugh their

shift vasn't 6-3, it was such that they woyld
work 5=2 twa weekes and 5-4, anyway over a
year it egualed out that they had the same

aqgunt ﬁf days off as we [uniformed officers],
(4 b 1 : EEFCpE

Mayar Happ and Chief McDowell alse testified as to the agreoment.
Carplainant contands the City of Kaliepell has falled to
bargain in good faith by (1) Negotiating directly with enployess,
or {2) Pnilaterally changing waeges or ¢cther employment conditians

that are mandatory subjecls for collective bargaining. Com=

plainant cites Hedo Fheto Supply Corp. v. NLAD, U.5. Bup. CL.
1544, 14 LANM 581, which states in part:

{ That it i & vielation of Lhe orRgential

' principle of collactive bargaining and an
infringement of the Act for the employer to
digregard the bargaining represantative by
negotiating with individual employees, whether
, A majority or a minority, with respe&t to

! wages, hours and working conditions was

- recognized by this Court in [eites].

Hada FPhoto at page 4.

In the ingtant case, a tepresentative of the E2EA, Mr.
Bifford, did, in fact, meet with the City to negotiate, if you
w1ll, an alterpetive shift for the three affectad officera. 1

tannot find that the City either negotiated with individual

ployees or changed the work shift upnilatecally.
copplainant alsc contends the City of Halispell failed to
rgain in good faith by unilaterally changing employment condl-
jong which nay be mandatory subjects for collective bargaining
han Officer Dick Stetts was teld by the City to discontinue the

ractice of driving the police van bome. Tha teacon given for
uch change in prectice was that the City suspected Officer
itatts of using the palice van for private use. Officer Stoths
Qanied spch privats usage and testinony revealed no lovestigation

yas performed on the City's allegation. The record does not

TA
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|prﬁ?ide sufficient evidence on this matter giving the histosy of

the police van to determine if, in fact, it is a mandatory sub-
iect for collective bargaining. Therofore, 1 cannot pake find-
ings on this matter,

Tuo other matters were discusaed durfng the Formal Hearing
and addressed in the Defendant's post-hearing preposed Findings
of Fact. *The first item deglt with the non=payment of state law
eatablished increpent pay for police officers. Testimony re-
vealed the City, for the months of July and Auguet, 1977, did not
include tho §7,50 increment pay due July L, in police officers
paychecks. The updisputed testimony of Mr. Grainger explained
the City waz anticipabting a completely modified pay scheduls
because of contract negotlatlons and it would be more convenlent
to change the entire pay modifications st one time, MWr. Grainger
continued to sxplain because malary increasges wers setiled, the
Tity paid the police pfficers their increments for the nonths in
guestion later in Beptember of 1977, Mr. Fredenberg affirmed the
paynenls.

The second matter dealt with Mr. Fredenberg alleging the
City had not allowed him to attend a cnrtain school [Internsdiate
School beld in Bozeman, Montana) after sich schoal war propisad
te him. Hr. Fredebberg inferred the school was denled hin because

of his ipvolvament with the KFPA. Following is dialegun hotween

EM:. Donzhue and Mr, Fredenberg:

Dopahues And you are stating now that you wees, that chief

MeDowell did not send you to that echool asg 4 metter of hins

and prajudics, i{s that whet you ace saying?

Frodonberg: T saild that I could only speculate that.
Dopahoe: %o 1t is merely your apeculation, you don't have
aly knowledge or don't have any other reasen to beliava
that...
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Fredenberd: Mo sir, I do not.

Donaliuer You did, it is a matter of fact that you did go to
another school in June, is it not, didan't you go to a traffic
schoal in June?

Fredenberg: Yes, 1 did,

Donahue: and how long did that school last?

Fredenberyg: One wack.

Donahue: Where was it held?

Fredepberg: Great Falls,

Donahue:  Are you avare af the policy of your department
that the Chief of Police tries to give ae much eress train-
ing ag posaible to mepbars of the depactment?

Fredenberg: I...

Canakue: Are you aware or aren't you aware?

Fradepberg: Ho, 1 am not awars,

Chief McDowell, in his testimony, explained the policy of
the Folice Department cencerning training echools; Mayor Happ
affirned the policy as it war by hor directive. 7The policy is to
allow all police officers to attend training scliocle on a rota-
tien basie 8o each police officer can participate in the schools,
Chief HMobowell aleo denied that Mr. Fredenberg was "promised" any
particular scheol. I camnmot find the above roferenced subject
matier could be construed to substantiate an upnfair labor prac-
tice by the City as charged by the K2pp,

IV,
The Defendant, on August 5, 1977, threatened
to place Association members under persaonal
surveillance or, fire Clem outright for
allegod concerted unioen actiwities, By the

gbove acts and conduct, the Defendant has
violatad Section 59-1605 (1)(a} of the Act.

6. Mr. Frodenborg teetified toe r meeting of the KPPA at which a
slovw-down was discusaod ap a possible tactic to enhance thelr

bargaining position. Mr. Fredenberg explained the neeting was




culled to "discuss thege focote of the glow-dawn, " Howevar,

insufficient nephors of the KIPA attendad the meeting te form a

Quorun, and no decision was made concerning & slow

-2own according
to M. Fredenberq. wMr. Gifford ang Mc. Elingler also testifind
4

to the neeting held and alas denfed tlas anY organized concorted
activity wae ipplemonted upon by the EPPA.

The EFFA charged that the City Interfered with the protected

right of tho EPEA o ENgage in 8 concerkad activity. In thie
8

cage, there wae not a concerted ACLivity (&

low-down) inplepented
hy Ehe KPPA. Therefore, I cannot find that the City committed
).,

Al unfair labor praclice,

11

W,
y
2 The befendant, on August 8, 1977, raquiced
11 Lhe exelugive roprecontative to attend a
Aeeting iy the Defandant'e office and Lhere-
14 after attompted to require the exclusive
representative to disclose lLiow pach indi-
15 vidual aesociaticn member had voted in a
Becrat ballol election regarding their wage
18 offer. By the above acts and canduct, the
Defendant has violaled dection 59-1505 (1)ta)
17 and (c) of tha Act. '
18- On August a, 1577,

Nr. Gifford was requested to attend =
Biecting in the Mayor's officp al approxinatel

:thu nfternocon. At that naating,
Fal-

¥ 300 o'clock 4in

Mr. Cifford was agked the bt

cne of a votn taken sarlier by the KFFA on tha guestion of

sl ther accepting or rejocting the City'sn 545 wage offer, Mr.

I fford reported, "Tho results were 17 against accepting and 1

pr accepting. " Mayor Happ and Mr. Grainger both testif|ed they
amised with the voting report because Mr, Gifford had sald

J0% was conducted by "eecrot ballot®

Jaere

v ¥OU the vole was taken by

itplephone,  Mavor Happ explained she agked Mr. Gifford whiah

idmployes voted for accopiance of the 445 vage of fex

A

in a "“joking
rnert and did not expect Mr, Gifford te reveal how anyone

| :
Jgted. Mayor Happ teatified she did not nake- any further affort

A elleit additionsl woting information from Nr. Gifford:

Rifford affizrned that the Meyor did not attempt coersive effert
| !

Hr.

17
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oI any other kind of foree bo elicit any confidential vete results
I find that Havor Happ did act altempb to reguire Mr, Gifford to
disclose how each individual Assoclation mesnber voted in a secret
ballet election.
Vi,

The Defondant, in an open City Council peeting

conducted at B:30 p.m., August 8, 1977, nade

a full anpd final offer ragarding WagEE,

however, relfused to consider the non=

econamics iten propased by the Complailnant.

Thereafter, the Defendant etated there would

be no nood to poet and confer and that the

Conplainant could do whatever they desired to

do abaut the matter, By the above sete and

conduct, the Defendant hes violabed Sectiaon

59=1605 {1)(e) and {3) of the hct.
B, At o Crty Council meeting held on huguunt 8, 1977, the warious
city déeperinents cepresented by bargaining agents responded to
tha 545 per month per employee wage increase offered by the City.
As - reported at the Clty Council meeting, according to Mr, Glifford,
all City employees accepted the §45 offer except for the Police
Departmént and the Street Department (who had not taken a vote as
of Augquat 8, 2977y,

Compleinant charges the City refused to consider the nonp-
econonlcs 1ten proposed by the Complainant, Mr. Gifford testi-
fied the non-ecopomice item vas not "mentioned" at the Auqust E,
City Council meeting, "...got up on their heels end nmarched out
and that was the lask we saw of them", after the $45 offer wap
made. CHviouely, no opportunity remained to discuee or negotinte
any further matters on Asguct Bth. T do not find that the Defen-
dant roafused to-conaider this pon-econopics item, however, | do
[ipd the Defepdant was unable to discess the item In question,

The Complainant further charges the Defendant stated that
there was nd further need to neet apd confer. In referonce to
Pipding of Fact 24, above, Mr. Grainqer was and would be avail-
able to meet wvith cepresentatives of the EPPa. My, Gifford aleo

testified he had met with Mr. Grainger after the August #th City

TN
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gt 3+ As mentioned above; the Farties to this matter made two

Council mmeting, 1f, in fact, the Defendant did expressly state

there would e go further need to meet and confar, that stalemenpt

was not adhered to. 1 find that the City did mest and confer
‘with the K¥BA bhefore and after the City Council mesting of
'Aiquet &, 1977,

VIL.

The Defendant has falled to bargain in good
faith, violating Section 59=1605 (1)(e}, by
not moving from the §45 vage offer,

yp! Stipulations in conelderaticny of changes VIT and VIII. The

11/ Stipulations, again, are as followe:

Tine period in guestion - October 19, 1977 to
Hovemser 21, 1977,

-atid-

That the Clt; of Xuligpell had, prior to
August 8, 1997, offered the EPPA a $45 per
nonth per englayee splary raise for the
figcal year 1977=78 and had not changed its
position prior te ang including November 21,
1977, relative to wages.

Further testimony given during the hearing rovealed that by

fletter of October 28, 1977, the KPPA npade a formal offer of

aettlement (Defendant's Exhibit A). The Partiee met in bargaipn-

ing sossion on November 7, 1977, and by letter dated Novenber X0,

(1977, addressed to W, Janes Cleson, Mr. Donahue reported the

outcome of the Hovember 7th bargaining session which, In short,
regulted in oo setblomont as attested to by Mr, Grainger,

During the hearipng Complainant suggested the Ciky could
initiate an emargency budget in order to raise their §45 wege
offer. Both Mayar Eapp and Nr, Grainger testified that creating
an emergency budgst would be unsound and irresponsible. Mr.
Grainger testified the City could only afford the 545 after
examining the total budget.

Bacauge of the limitations dictated by the stipulation

(above), T can only exanine testimony relating to events between




|Cctober 19, 1877, and November 21, 1977, In that time frame and
?rerer&ncinq the second stiptlation and testipony, I find that the
!Ci:y‘nffarad 545 per ponth per enployes salary raiee for fiseal

year 1977-78, which they felt was fair in Light of the finaneial
iﬁﬂnﬂition of the City. 1 find that the City did npt sove from

|the 545 offer during the time frane dictated (alsoe reference the
gacond stipulation). Not moving from & bargaining pesition, in
iteell, i not wn unfair labor practice &g digcussed in Wal-lite

Bivicion of tnited States Gypeum Conpany vs. National Labor

Ralatione Board, 04 LERN 2129 (1973). In U.5. Gypsum Conpany,
the V.5.Court of Appeals, Eighth Cireuit, found, at 2131:

Without substantial evidence that a negotinting
party'e attitude ls inconsistent with its

duty to peek an agreement, the mere fack that
it aﬂamuntlg innists on a bargaining poaition
or has not budged from ite position on most
issuns cannot suffice to render it guilty of

a refusel to bargain in good faith, [cases
cited)

In the instant case and within the time frams dictaled,
there le po syldence Lhat the City oxpreseed the dealre not to
aeek an agreement, The City did sdamantly retain ite position on
the £45 offer,

VIII.

Ihe Defendant has failed to bargain in ]

faith, violating Sectione 59-1605 [L}{a} and

§Ef1555 [L)(e] by ce-opening a closed negetiated

item,
10, As per the written agresment between the Parties (Defendant's
Exhibit No. 1), aside from wages, each Party to the agreemont may
apen one non=aconomic ftem for the purpase of negotiations. The
¥¥PA's chosern non-econopic item was Yovertime and siek shifb" as
explained in the October 28, 1877, letter (Dofendant's Exhibit
Al. WMr, Grainger and Mr. Gifford teatified the City's one non-
econcmic item, the 6=3 work shift, was First introduced at the
Hovember 7, 1977, bargaining eession, Complainant contends the

§-1 work shift item was settled at earlier negotiating sessions
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and Complainant further contends that the City designated its one
non-eonconic item too late for copsideration.

Although some testinony given at this hearing relsted to
Enif matter, 1 cannot examine such evidence bhecanse of the time-

frame Ftipulation eince the testinony given relatod to events

I!.iir:mf:m.ring befope October 19, 1977, Aoy facts, other thon those

g indicated above, sre unavailable to this hearing examiner and,

g therofore, 7 cannot find on this matier,

1|

COMCIAISTONS OF LAW

1. The Dafendant has net violated Section 59-1605 (L)(e),
A.C.M. 1947,
IT. Ythe Defendant has not violated Sectlons 59-1605 (1)(a)
jand {3) R:C.N. 1947.
| III, The Daefendant has not vielated Section 59-1645 (L)(a},
[{eh, (&) and (3) R.C.H. 1947,
v, Tha Bﬂfondant haz not violated Section 59=1605 (1)1(a]
| R.C.M, 1047.
| ¥, The Defendant has act vielated Section 59-1685 [1)(a)
fand {e) R.C.H. 1947,
V1. The Pefendant has not violaled Ssctions 59=-1605 (1)(8)
and {3) R.C.H. 1947.
¥I1. The Defendant has not violated Section 59-1605 (1)(e]
R.C.M. 1847.
V111, The Pefesndant bas not vielated Sections 59-1&05 [1)(a)
gnd (e} R,.C.H. 1947,
All Unfaitr Labor Practice Charges in this matter are hercby
dispiaged,
DATED this thgg-dﬁy-af hugust, 1978,

BOARLD CF PERSONNEL AFFEMLS

BLEM
Stan Gerke

Hoaring Bxapiner




