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BEFORE THE BOARD OF PERSONNEL APPEALI
IN THE MATTER OF PNPATR LABOR PRAOCTICE #RS-T77:

TFRHE“EHS CHAUFFEDRR, WARERODSEMEN
hHn HKJ?ERJ TLOCAL UNIUN HO. 53,

Gamplnlnant,

- ??thﬂﬁﬂ uE FhoT,

GALLATIN COUNTY COMMIGSIOKEES, Commia— COHCLUSIONT (0F LAW,
sloner Ouorge Bpger, Chalrsan apd Com-

nipeionar John Bubttlomnn, b RECOMMENDED ONDER

™ e e e Sl e N b gl il Wl

DePEndantin
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oo Augunt 114 1977, She Teamnters, Chauffeurs, Warsehousensn
amd Helperen, LTocal Pilen ¥453, Flled an lntadr Labor Uraockice
oharg= with 'the Manthnn Doard of Pepsonnel Appesls sgaint
fAdllaklin County Commispiondars, George Sager and Joln PuttSenan.
The tharge allegen bhat Fesbion 59-160%5 (1) (a) han been violsbed
in chat she Copminnioners atbeopted ta Anterfers with and Qoeroe

thelr suployess In the exereise of thelp rights as gearanteed in

The Commiooionera denled the aharge Lln an anawer {iled on
Asgust 45, 1977,

A nearing in the aboyve captiaoned natter wan held on Septenbdr
225 1977, in Rozeman, Montana. The Unlon wan pepressnted by
Husinean Agent; Virgll Buettror) the dommizntonera wars ropbanentd
by James Johnotone, Depuly County Attorney Cor Orllabin Gounty.

An the duly appolnted hearing examines for the Beacd of
Partomnel Appealn, T conduabad Ehs heatlng Ln aucordnnnr eith Ll
provistonm af Lhes Monbrrs ndminlntrahlvn Prneaaurnu Apt (8aatdony
BR-N201 to BA-0225, A.0.M. 1947).

Alfter a uhnunugh.feviéu of tha record af the enao, T make
the Tollowing:

FPIROINGS OF FAQT
1) That on the morning of Auguet 9, 1977, Gallatin Gounty
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topmlasioners: George Sager and John Bottlaman wore Interviamed by
Tarry Willa ol the Bodengn DEily Chronlels. The subjact of thin
interview wng the attempted unlanizetlon of Uke County Nood ond
Oridge Deportnent. & orport of bhe Interview oppesved on the
Fropt page b the Chronlele the evenlng or ﬁugunt a, 19??, The
newopapor artiela, Compiainants Bibkible #1, dontuined the
I'ollowdng ntatenenta atteibuten bo Dunnilsslonses Siger A
Uuh:lemaﬁt

“Thle may oont & Job or bwe.”

Tnger contended that the smployess would laose game ol

Lhely Mreinge ledefitso Snder unionlzation, moch as nlek

Lanye and vazotlon.

He nnfd IF tho uniop mavament aucseedi, the departneote

may bé Yeut te A gkeleton foew and goptract a1l melon

wari,

2} Tedkimony at the hearing ladfcated Lhal the nowapapor
artielo did nob presenl n verbotim rendering of 811 reparks mude
By the Commlssioners. 1t tn my oplnlon, howsver, thot tha apblels
asearataly reflected the Commissioneent ptatementi, sentime=ntn
ird pepnlogn, |

DELECUREION

The Fleot Anendesnl guuecantees the might Lo execcige frog
appeeh. TH1N rlght 4o mast fundamental to the madintansnod  of o
PFnE IaTH upﬁn gociety and Lg bne of the most ehetished rightn of
Anerlonnn,  ‘This right, bowevor, carrles. certmin responziBll Ll Len|
el peatradntn. I the mibter mt hand, Ehe spployects plght
ntops short of Ehreatenlng or coorcing eaployes=s In thelr arfori
to ofganlis or affilinks WIth a lakor orgnnisetlon, Sectlon K5
160501] (&), RoCiMo 1947, dbates Lhat:

€1} I% 2 an unfale labor practice for o public
emplayor ha:
() Interfere with, redtioln, ar copren g loyan

in the sxeccior of the rlghta gpuuranteeds 1n
neution 3 of this maty | -
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saction 3 nkutes that:

(1) Public employena ahall heve, ond ohall be pro—
Eected in Lthe exercise of, tho right of noif-oo

organdzablon, to farm, Jolh or assist any 1abor
organizatlon ...... «sse o frEe From {nterlerende
restraint o coerelon,

T Ratfonel Labor Relattonn Bonrd hay sismed bp oan eaployols

»EEhts AN well pe hiy |inttotionn in the NLHA v, Armog Drainage

and Matal Products decinlon which ntntea that an employer hnp

Tethe rlant toe express hie opiniann on the controversy” with the
unlon *as long no no Intinidatlon or posrcion wam tndulzed 1n, of
banellts promloed, or bhreats wads, dXpress or impllnd-"J

Throwghout thia dinpuasion referendez will be znde ta
deelofona handed down by bhe Natlonal Laboy Aelallons Domrd
(FLRBY.  no Board of Ferdonnel Appeals ic not nound by NUED |
prsdedent ;. yat Lhs sinllaritlies betwoan Lhe statubes u&uinﬂﬂtnrud
ny the NLAB and bhe Bomrd Aee so obviaus e ﬁuulﬂ b deneeless b
Imisre those nfﬁhedentu.

Tn Lhe fatter ot hand we have i sarles of statements nnde bJ
the amployer, uﬁd repopted In the Bosepan bolly Cheanicle,
on bhe aubject of the possible conaoguenasd of unleonlzation: T
decinion which nust be nade 18 whebther thene ptatemantn wepw
aecaplable opinfons or were they threats divected toward the
eoployean

The NLER hae glven oo gome guldelines In mailng a detop-
minotion. In the Dal=Tax Dgtidﬁig decleion 1t wan ruled Lhat:

In deteraining whether an amployer's statenenta ars

pelmliondible, the smujor fanuw le whathor the enployoen

a:gﬁ#Jand any hldden threal or promise in whet wan
B .

17w b Armoo fDratsage aid Netal Produwots, CAG, TEFG6, ZLRAN 25 3, serd,
dm, U5 SIECE 1055, A0 LEAN £P16,

21 Dal-Yox Optical Cpy, NORF TPE3, (B0 LEEN T¥HD"




Juntice Warren wrltoa i the matter of NIAR v, Gleael Facklng

An afdd=senent of Lhe preclsa scope of the euployer
expressicn, of courne, sust be mnds tn the context
of 1ta labor splatlons setting, Thus, an amployeria
elghte cannot outuelgh the eguel rights of Lhe
m’lnfﬁnﬂ b1, gt ety .

Any balencing of these rlghte nust take tnto
aeafinl the ecapomlic depondance of tha wmployecs
an’ their enployer, and the noocoanrs Landepey of
the former, becaunn of that relatlonship, Lo pick
up intended fnplleatlens of the intter that might

b pore readily dismlssed by o morn disinbepeatwd
=: PAP.

i omploFer 1a {tee to eanminicste te his employood
any of his genecil-vlewasahoit nopartieainy undon,

ga Jong to the ecmmunieationn v not contuln a

"threat of pepriaal or promine of banerit."  Hae

nay even make & prodlotion an to the precipe

effocta he bplioves unionizatlon will have on his
company.  In ouch o cave, howevar, Lhe pradlictlon
supt-be carefully phrased on the hanis of objestisn
fapt to convey an emplayer's belinf ap to dapanobrably
protablecoanssquences bhoyond his eankrol,d

IC bhors 18 any impllestion that sn employer Ymay
or may fiot bpke acklon molely on his own inttintive
for reaponn untelated to ecanamie peceanltlies snd
knosn anly to hin",-hu-?un not mide o prediotion
but an unlawful fhrest, ® - '

Purther dirpetlon comes from the Flyep Togo, Ine. T deciston

wu[nh sEaton Lbat an epployer in Fres only to tallt

» o« 4 Wik he reascpably hslé’fv.:ur Will he Lje
itkoly evononle conncquences of wntondzatlen thnt
nre oubside hig contral,

In 1lgnt ol sheas declstons 1L appears thnt an epployer'n

nlabomonts: are pernlesibles under Lhe following eanditions:

1) That the ntatetients conkaln ng threaty or prooless,
EXPTEAN 20 implied

23 That predloticnn nnde st be beyond the contral of
Elie enploger, ;

3) That predietions mado nust be ap Yo 1ikely consegkuencen
e baned on obestiye faot, apd be daiinnbeab Iy arobabie. ——

—_—

Z) ELAR .- Glewat m,f;g-;ag Co. o UF ¥ apilt, 108, 71 LEEN R482 _
4) Teptdiv Workers o Dapiin gan NE (ov, 300 V2283 n 20, GALANN Sﬁri:’
&) OEERY o StnoladeCo. U and PSd, ot 1w, 0w Lhroazse:

W) NLRR w Rivar Togo, Ino., 38 Fo3d 188, 853, €4 LERN 5987
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I e pamd ate land pEnteen b wete nude by the enployer an
ko bhe posalble conssquence of unionlzakion, While theso
ptatoonts wora not made direetly o bhe enployees, nppearing
ruther dn a newopapoer artleie wrltten nfter g5 Inkepvied
With the employec, 1t in aspmned that the arllcle, which was
pinced pramlnastly on the Tront page of the elty's only
REWOPAPOr, WAD peen end Fead by st leant cone af tho enployesy,
It nhoild be further nobed thot testimony fndicated timt the
aunibent of the newspaper article dlﬂ et follow =xacktly thu
wardlng used hy tLhe enployer, und 1t 10 snderstood bhas
certaln modd Oy e phresedlogy wan Uged in tﬁn 1nhnry1ev
wilch did not appear In the article. There iz, howover,
ample teatinony Lhak the artielo meeurately reflected the
rode, oentinent and meaning <f the Antarvieow.

In the artisle, polfarences were made bo nd¥erss conditlona
wpdaeh golid take glnoce ofter untonisatlon, loeliuding fob Ioasesn,
vasation nnd beserfit lusses, References woreé mads Le Lhe poa-
sivllity of contracting oul major work. For the maol papl Shese
capminty wWere made an poaciblliitiea, apnd I am confident that all
vonnenta, hod they baen reported vecbotum, would Have uefﬁ phrasd
g8 ponalbilities. TU I ny opinton that thsde predistions Mot
be permingible had Lhey predlotad 1liely conargquenced, 17 they
vere based op theetiva.rnnt,_anﬂ it thess uénunquenceu WEDE
drmonmtirslly probatle, Tt 1s slsde ny epinlon, uhu:.prpqicqibnu
mide by thi epployer do not mesl any of thess sonditlons. The
cost of aubilde contrasting had not been invenstigated lnko Lln
aHy neaningful aRnner which would give & groundn for corparinon,

Hemarka pade an to bensfitn and vacatlons were porely spasd-

lattwvo. Job losnes ocoanicned Ly wags Llnoreasell webe sasuamsd
urreanonghly, anid Ltheve wan (o support fop tho bapie sasumptblion
bhet the lnfon, which had not yet sven presentad any demanda;

wolild make fuch deonnda eeongnically uneenspnsble. Tn short, thé
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employer mado dtatenenbe, which sppeared An tho public media,  pod
whluh predioted dire connequonces for Lhose empployeen whg worn
nttenpuing to affiliste with the unlon, and thall thegs pre-
digtlions warg nobt bosed an oblectiva fasts, that Lhe predictad
gonnogienced: wele pot 1lkely nor wore they deponatpably probable,
I, theralore, Clnd Ln favar of the doamplriprnt.

Im the future, the smployes swould well be gulded by thess
axoerpts frop provieus decisics, -

At the leapt, he can 6vold gosrsive spesch ulnp*; by

- avolding consious averstpsenanta hu,hna ranfon £o0
belleve will pislead Hin nnployeee,

Ha gan eanlly nake his views known withoub ﬂngnglhm in
"brinkasmannhip® whan ik bumnﬁgn nll ta assy Lo "overstop
and tumhle off of the brink,
CONCLUSTIONE OF LAY
That finlIntin Usenty Qommlasleners, George Brger and - dolin
Buttloman have vialated proviasfenn of Gestisn S59-160501%) (al,
R.O.M. 1507, and are gulity of an Dnfadr Lator Practice withIn
the meaning of pald nection.
REDOHMEMDED ORDER
T4 10 hereby Ordered, thet dallatin Goualy Connissionern,
edrge Goger and Johe Bubtlensn
1) Csage nnd deaint fron inberfeaping with or coerelng
smpioyons 18 the e;ernlnlng nf the rlehts pusranted Shom 1in
Seebton 594160303 ), (H.0.M 1937,
bnsed thin_]inh day of Oetober, 1877.
== wor Ul DOARD OF PEANORNEL APPEALD

71 ELR8 B Gisest fhok$n fa, ., op. ett,

&) XLRE s Rosawgy Stenl Coppl. A77 #8280 X0, 6F LEAM R00T
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