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MONTANA, IN AND FOR THE COUNTY OF LEWIS , CLARK. 

TEAMSTER LOCAL NO. 45, affiliated 
with International Brotherhood of 
Teamsters, Chauffers, Warehousemen and 
Helpers .of America,. Inc., 

Petitioner, 

vs. 

STATE OF MONTANA ex rel BOARD OF 
PERSONNEL APPEALS and STUART 
McCARVEL, 

R.,>lpondents. 

0..8 It, 
I f-,J 10 

No. 50170 

OPINION AND ORDER 

The Union seeks judicial review of a December 22, 1983 Board 

decision that it had committed an unfair labor practice against 

McCarvel, one of its members, and that it must provide certain 

remE)dies. 

2, 1985. 

After briefing and argument, the matter was submitted April 

Procedural Background 

August 8, 1977, McCarvel filed an unfair labor practice charge 

against the Union with the Board. He charged the Union with breaching 

its duty to fairly represent him by failing to prosecute his 

grievance against his employer, the City of Great Falls. Following a 

full fact-finding hearing, the Board's examiner entered findings of 

fact, conclusiqnltEi€llaw and a recommended order on November 30, 1976. 

Because t~ ~iie~M4~'d to bifurcate the liability and remedy 



.. • • 
1 issues, the examiner limited her consideration. She found the Union 

2 failed to fairly represent McCarvel by its failure to accept and 

3 process his grieva~ce, thereby restraining him in the exercise of his 
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rights guaranteed under 39-31-201, which constituted an unfair labor 

practice under 39-31-402(1). 

February 22, 1979, the Board affirmed the examiner and ordered 

an additional hearing to determine remedies > Prior to this hearing, 

however, the Union filed a motion to dismiss the charges ' before the 

Board, claiming it had no jurisdiction to decide the ,case,. The Board 

refuse,d to dismiss ,the charge and the Union appealed that ruling to 

this Court. District Judge Peter Meloy held the Board lacked 

jurisdiction and dismissed the case. The Board appealed and the 

Supreme Court reversed. Teamsters Local 45 v. State ex rel Board of 

Personnel Appeals, 635 P.2d 1310 (Mont. 1981). Judge Meloy thereupon 

16 remanded the matter to the Board for a hearing on remedies. After 

16 that hearing, tne examiner entered proposed findings and conclusions ' 

17 and recommended McCarvel be awarded $8,353.17. The Board issued its 
18 decision December 16, 1983,adopting the examiner's findings and order-
19 

ing the union to pay lesser damages of $7,540.00 , in accordance with 

20 the . h d' BUS P 1 S . 45 apport~onment sc eme approve ln owen v. . . osta erVlce. 
21 

U.S. 212 (1983). The Union filed for judicial review on January 16. 

22 1984. Because the prior district court action on this matter involved 
23 

consideration of the issue of juris~iction only, we review the Board's 

2" earlier unfair labor practice decision as well as its more recer,t 
211 

decision on r~rnedies. 
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Factual Background 

McCarvel was hired as a bookmobile driver for the City of 

Great Falls February 17, 1976. lie performed some clerical work in 

addi tion to driving of the bookmobile and worked a 40-hour week. He 

was represented by the Union for collective bargaining purposes. Upon 

receipt of his first pay ·check on March 5, 1976, McCarvel discovered 

he .was paid for only 20 hours a week at the rate specified in the 

collective bargaining agreement and that he was not being paid time an 

9 a half f or overtime . The other 20 hours was paid at a lesser clerk's 
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rate of pay. He repeatedly requested the Union to file a grievance o~ 

his behalf from March. 1916. to March, 1977. The Union consistently 

refused to do so, stating it would not be successful because the Uniot 

and the City had a long-standing oral agreement that the drivers 

would be paid half-time as drivers at union scale and half time as 

clerks at the clerk's rate. It also refused On the grounds that the 

problem would be taken care of at the bargaining table and that 

pressing the grievance would upset pending contract negotiations. 

business agent finally agreed to try to resolve McCarvel's claims 

Thl 

during the bargaining in the s '~r of 1977. The City, however, told 

him the matter was a contract grievance and should be handled under 

the contract grievance procedures. The Union finally agreed to file 

the grievanc~ on August 8, 1977, the same day McCarvel filed the 

present unfair labor practice char~e against it. Nothing was ever 

resolved by the grievance procedure, due to a deadlock on the 

grievance panel. McCarvel resigned from his job on June 30, 1978. 
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Standards ·of Review 

The Aeministrative Procedure Act applies to the Board and ita 

actions (39-31-104, 2-4-701, 2-4-102(2) and 2-3-102) and under 

that act we may reverse or modify the Board's decision where either t 

findings of fact ·are 'blearly erroneous in view of the reliable, 

probative and substantive evidence on the whole record" (2-4-704(2) (e 

or the conclusions of law violate or are .in excess of the statutory 

authority (2-4-704(2) (a) and (b» or the action of the agency is 

arbitrary, caprii:i'ClUs or characterized by an abuse of discretion 

(2-4-704 (2) (f). We ma~' thus conclude, I believe, that in ·cases such 

this we have three critccal criteria. In considering whether a find

ing of fact should be sustained, we ask if it is supported by 

"substantial evidence." In considering whether a conclusion of law 

should be sustained we ask if it is contrary to law. We may also 

ask if the agency action is arbitrary, capricious or unreasonable. ~ 

interpret the Montana statutes applying to c~llective bargaining for 

public employees (39-31-101 et. seq.) in accordance with the 

decisions of The National Labor Relations Board (NLRB) and the 

federal courts construing provisions of The National Labor Relations 

Act (NLRA). Teamsters Local 45 v. State Board of Personnel Appeals, 

his claim for overtime pay. It contends the Board was erroneous in 
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finding McCarvel presented it with records to support his claim for 

overtime. It argues that because McCarvel never gave his overtime 

records to its business agent it had insufficient factual basis to 

support a grievance. The record supports the Board's finding. 

Finding.of Fact No. 10 (1978 hearing) in part reads: "!4cCarvel 

offered to show McCormick his time sheet showing he worked overtime b' 

McCormick brushed aside the offer saying he believed him." Certainly 

this finding is supported by McCarvel's testimony before the hearing 

examiner: 

HILLEY: Okay. Now, showing, I mean directing your 
attention to the plaintiff's exhibit one, 
d:.d you eVer give an officer of the Team
sters union a copy of what you have introduced 
as plaintiff's exhibit one? 

S. McCARVEL: Yes. I did go down there. 

HILLEY: On what date? 

S. McCARVEL: November 19, rough, that's a rough date. 

SKAAR: What - what year? 

S. McCARVEL: 1976. And 1 had, 1 didn't have the complete, 
of course this thing, it was impossible to 
have it completed, but I had, you know, the 
November going in there all the way up to 
the 19th when 1 went in there, at that time 
with me. And he said he didn't need that, 
he knew what 1 worked. 

J. McCARVEL: Who said? 

S. McCARVEL: McCormick. 

HILLEY: 

S. McCARVEL: 

He knew wher you worked? 

Yes, he didn't need 
filing a grievance. 
record there. 

that for the pUrpose of 
He knew it, 1 had the 

(Emphasis supplied) 

Tr. Page 59 Line 11-29. 
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J. McCA~IEL: Now, when you showed McCormick, as you 

have testified that first 19 days of, 15 
days in November, the overtime that you 
had worked, and you wanted to file a 
grievance, what did he say to you about 
that? 

S. McCARVEL : He said that, the oral agreement doesn't 
make any mention of overtime and that, he 
didn't need to see this. He believed that I 
\01.'.5 working in excess, working some overtime; 
an~ that he would try to get ' it straightened 
out in the next contract'. 

Tr. page 72, lines 16-24. 

9 Though conflict may exist as t o wh e ther McCormick asked for , but never 
I 

10 received these overtime records, this testimony, provides SUbstantial 

11 evidence to support the Board's finding that McCarvel was prepared to 

12 present the records, but \.ns told they were not necessary. This 

13 settles the factual question. 

14 Legal Issue - Unfair Labor Practice 

111 The Board concluded the Union's failure to process McCarvel's 

16 claim constituted a breach of its fiduciary duty of fair representation . 

17 his breach, it concluded, had the effect of restraining McCarvel's 

18 ollective bargaining rights, in violation of Section 39-31-201, which 

19 's an unfair labor practice as defined in Section 39-31-402(1). The 

20 

21 

22 

23 

24 

25 

nion disagrees and poses the following legal questions: 

(1) Was the Board's finding of arbitrary and un
reasonable union conduct by its failure to accept 
and process the grievance a proper basis for con
cluding the union breached its fiduciary duty of 
fair representation? 

(2) Was a finding of union discrimination against the . 
employee essential to a conclusion that the Union 
breached its duty of fair representation? 

-6-



.. _--,- - - -_._--

1 

2 

3 

4 

• • 
(3) Did the Board violate the six month statute of 

limitations for unfair labor practice charges 
by considering solely events occurring prior to 
February 8, 1977, as the basis of the charge? 

As to the first question, a union's duty of fair representation 

5 is a judicially created doctrine first recognized in the context of 

6 the Railway Labor Act in Steele v. Louisville Railroad Co., 323 U.S. 

7 192, 65 S. Ct. 226 (1;l4). Based on the Act's grant of excluSive 

8 representation of the employees, the court interpreted Congressional 

9 intent to r equire a duty to protect the minority membe rs. Thus, Steel 

10 required the union to represent its individual members "without hostil 

11 discrimination, fairly, impartially and in good faith." ld. at 204,65 

12 S. Ct. at 232. The Steele principle was later extended to bargaining 

13 representations under the NLRA, Sykes v. Oil Workers Local 23, 350 U.S 

14 892, 76 S. Ct. 152 (1955). The NLRB first recognized a breach of the 

15 duty of fair representation as an unfair labor practice in Miranda FUE 

16 S£., 140 NLRB 181,51 LRRM 1584 (1962), reasoning the privilege to act 
17 

18 
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25 

as an exclusiVE bargaining representative granted in 59 of the NLRA 

necessarily gives rise to a corresponding 57 right in union 

constituer.ts to fair representati~n by the exclusive representative. 

Although the duty of fair representation arose in the context of 

racial discrimination, the doctrine has been expanded to include 

arbitrary conduct by a union toward bargai ning unit members. In the 

case of Vaca v. Sipes, 386 U.S. 171, 87 S.Ct. 903 (1967), the united 

States Supreme Court stated the controlling test for breach of the 

union duty of fair· representation:," .•.. .a breach of the duty of fair 
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1 representation occurs only when a union's conduct .•. is arbitrary, dis-

2 criminatory, or in bad faith." ld. at 190, 87 S. Ct. at 916. Thus it 
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--

is settled under federal labor law and therefore under Montana labor 

law that a union may not arbitrarily ignore a meritorious grievance or 

process it in a perfunctory manner. Id., at 191, 87 9, Ct. at 917. 

!n her examination of the Union's conduct in this case, the 

hearing examiner found the only excuses offered McCarvel for the 

Union's refusal to accept the grievance were: III the existence of an 

oral agreement, (2) the problem would be taken care of at the 

bargaining table, and (3) pressing the grievance would upset contract 

negotiations with the city. These excuses were found "clearly 

specious" because: (1) the oral agreement did not cover overtime and 

+ could not be uGed as an excuse to refuse the grievance, (2) since 

the contract provided for overtime, ' failure to award it was a contract 

Violation and requires no further negotiations, and (3) negotiations 

are only part of the union's duty to its members. Having so found, the 

hearing examiner concluded the Union's action was arbitrary in that it 

advanced no substantial reason for its failure to accept the grievance, 

to make a good faith investigation of it, and t.O submit it for an 

organized screening process. Contrary to petitioner's assertion. the 

hearing examiner did not find mere negligence in the Union's handling 

of the grievance. Recognizing the business agent's inaction in return-

+T~e hearing examiner also noted that the right of an 
employee to , the minimum wage provided for in the written 
agreement is an individual right and cannot be taken away 
by an oral agreement between the employer and a union 
official. Eversole ·v. LaCornbe,l25 Mont. 87,231 P.2d 945 
(1951) (1978 Findings and Conclusions p. a) 

-8-
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1 ing phone ·calls could be ·considered passive and consequently negligent 

2 conduct, the hearing eXalUiner emphasized "this inaction combined with 

3 his subsequent statements to McCarvel indicate an active, intentional 

avoidance of accepting the. grievance."· Even unintentional acts or 

omissions by union .officials may be considered arbitrary if they 

6 i reflect reckless disregard for the rights of individual employees if 
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they severely prejudice the injured employee and if the policies under 

lying the duty of fair representation would not be served in shielding 

the union from liability in the particular caSe. Robesby v. Qantas 

Empire Airlines Limited~ 573 F. 2d, 1082, 1088-1090 (9th Cir. 1978). 

The more meritorious the grievance the more substantial the reason 

must be to justify abandoning it. Gregg v. Chauffeurs, Teamsters and 

Helpers Local, 699 F. 2dl015 (9th eir. 1983). We can think of few 

issues more meritorious and important to an employee than the issue 01 

pay. The Board's conclusion that the Union's conduct was so unreason' 

able and arbitrary as to constitute a breach of the duty of fair 

representation is firmly supported by the law and the facts. 

The Union also contends the Board erred by making no finding 

related to discrimination, as is xequired for a conclusion that there 

has been a breach of the duty of fair representation. No such findin. 

is necessary. Initially the doctrine of fair representation arose in 

response to open and pervasive discrimination against black workers i l 

railroad unions. Steele v. Louisville and Nashville Railroad, supra. 

As it evolved, the doctrine was expanded to include arbitrary and bad 

faith conduct. Vaca v. · Sipes, supra. A clear majority of circuit 
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courts ~pplying the holdings of the Supreme Court do not now require a 

finding of discrimination, bad faith or hostility on the part of the 

union to prove breach of the duty of fair representation. DeArroyo v. 

Sindicato DeTrabajadoresl!ocking House, AFL-CIO, 425 F. 2d 281 Clst Ciz 

1970) fRobes"ky v. Qantas Empire Airlines Limited, supra.· In this case, 

no finding as to discrimination was made because none was necessary. 

The Union's final fair labor practice argument is that the 

Board erred in considering only ·events that occurred more than six 

months prior to the time the charge against it was filed a nd that this 

violated Sect.ion 39-31-404, which provides: "No notice of hearing 

shall be issued based upon any unfair labor practice more than 6 month. 

before the filing of the charge with the board ••. " (The language 

of the statute is confusi .. g , particularly in its codified setting. 

The "notice" referred to originally meant a notice of formal hearing 

giVen upon the filing of the complaint, no preliminary consideration 0 : 

the Board being required. (See Section 7, Ch. 441, L. 1973] In 1983 

the law was amended (Section 1. Ch. 95, L. 1983] to provid~ for a 

preliminary investigation by an agent of the Board and a d,~termination 

by the Board of "probable merit" L~fore the notice of formal hearing 

issued. [39-31-405(3)] To avert confusion,the section [39-31-404] 

should be amended to read: "The Board shall not consider any unfair 

1ahor practice alleged to have occurred more than six months before 

the filing of the charge." That is the meaning we attribute to the 

.statute in 'the following discussion.) 

As noted. McCarvel made his first complaint to the Union upon 

-10-
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1 receipt of his first pay check on March 5, 1976, and continued to 

2 complain until he filed his formal charge against the Union on August 

3 8, 1977. There is no evidence that his complaint was interrupted or 

4 alleviated at any time during this period. 

~ The Union argues th2 section requires that an unfair labor 

6 practice charge be filed within six months after the grievance has 

7 arisen, and that there is no evidence of any unfair labor practice on 

8 the part of the Union within the six month period prior to the filing 

9 of the charge on August 8, 1977, i.e., after February S, 1977. This 

10 is simply contrary to the facts as disclosed by the record. The 

11 grievance was not a one-time affair that began and ended with 

12 McCarvel's request for assistance some seventeen months before he 

13 filed his charge. It was a continuing grievance that recurred 

14 every day that the Union refused to act. It occurred every day in the 

15 six months prior to the day he filed his charge, which also happened 

16 to be the day the Union finally took action. The continuing nature 
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of such a violation has been recognized in federal NLRA decisions 

(See Argul0 v. Levy Co., 569 F. Supp. 1209, 114 LRRM 2335 (D.C. Ill. 

1983), by which we are guided, as noted above. 

The second general question is whether the Board's remedy was 

within its statutory discretion. The following particular questions 

are considered: 

(1) Did the library policy of giving camp time in place of 
overtime pay supersede the collective bargaining agree
ment to pay cv .. rt,ime? 

(2) Did the Board err in awarding d~~ages prior February 8, 
19777 
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(4 ) 

t5 ) 

(6) 

• • 
Was interest properly calculated using the NLRB 
standard set forth in Florida Steel? 

Were the notice requirements of the Board's order 
in excess of the Board's authority? 

Could McCarvel have initiated an individual claim 
for wages and overtime in place of relying on his 
union to process his grievance? 

Were damages properly awarded to McCarvel past the 
date the Union filed his grievance? 

Standard of Review 

The Board h~s broad authority to remedy an unfair labor 

practice. Under Section 39-31-406(4), the Board may order a pdrty to 

cease and desist from 0;'1 unfair labor practice and may order affirmati' 

action "as will effectuate the policies of this chapter." In dealing 

with similar statutory language, the Montana Supreme Court has 

recognized that if the Board determines the employee is aggrieved, it 

has full discretion to resolve the employee's grievance. Hutchin v. 

State of Montana Depart.ment of Fish Wildlife and Parks, 68B P.2d 1257 

tMont.19B4)interpreting 2-18-1012. 

In the case of an unfair labor practice arising from a breach 

of the duty of fair representation, there is no standard remedy. 

appropriate remedy for a breach of a union's duty of fair 

representation must vary with the circumstances of the particular 

nThe 

case." Vaca v. Sipes, 386 U.s. at 195, 87 S. Ct. 919. Economic in-

jury to the employee has been remedied by requiring the union to pay 

all wages lost by the employee due to the union's illegal action. 

Service Employees Local 579 (Convacor of Decatur), 229 NLRB 104, 95 

LRRM 1156 (1977). Essentially the union must make the employee whole 

-12-
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1 Question 1 

2 The Union questions whether the Board's award for overtime is 

3 correct considering the library's policy to give comp time in place oj 

4 overtime pay. The hearing examiner's finding as to the merits of the 
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overtime claim is in no way diminished by the library's policy not to 

grant overtime but to' grant "comp time." An employee who is entitled 

to overtime both contractually and statutorily cannot be given comp 

time instead. The libra.ry policy cannot supersede state law or a 

collective bargaining agreement. The award of $678.64 for overtime ~ 

interest will not therefore be disturbed. 

9uestion 2 

The Union maintains the Board had no authority to award 

damages for the period prior to February 8, 1977, six months before 

the charge was filed. While the Board has no jurisdiction to 

consider claime, based solely on practices committed more than six 

months before the charge is filed (see discussion under fair labor 

practice, above 1, once the unfair labor practice is established 

based on conduct within the six month limitation period the Board 

appears to have wide discretion in awarding damages to make the 

employee whole. 

The NLRB has not taken a consistent position as to limitations 

on back pay. In some cases involving employer breach of the 

collective bargaining agreement, it has limited back pay to six 

months before the date a charge is filed. See Nelson-Hershfield 

Electronics, 188 NLRB 26, 77 LRRM 1013 (1971), footnote 2. In other 

-13-
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cases, the court has awarded back pay for the entire ti~e the grievant 

suffered a loss in wages attributable to the union's failure to 

3 process a grievance. IBEW, Local 2088 (Federal Electric COrp.). 218 

4 NLRB 48, 89 LRRM 1590 (1975) and Abilene Shee~ Metal Inc. v. NLRB, 619 

6 F.2d 332 (5th Cir. 1980), 104 LR~~ 3077 . 

6 In this case, it would be manifestly unjust to the grievant to 

7 limit back pay to the six months prior to filing the unfair labor 

8 practice with the board. To thus limit the award would in effect re-

9 
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ward the Union for its procrastination in handling the grievance. · The 

time frames in this case between the 'al l eged grievance arising and the 

filing of the unfair labor ' practice for the Union's ritishandling' of the 

grievance are similar to those in IBEW, Local 2088, supra. In that 

case, the grievance was filed in October, 1972 and the unfair labor 

practice was filed February 8, 1974, soon after the grievant learned 

his grievance had not been handled with several other identical 

grievances. There the Board directed the union to pay the back wages 

for a period extending eight months prior to the filing of the unfair 

labor practice, therdby paying the grievant the same as the other 

grievants whose claims the union had processed. Similarly in this 

case the grievance arose March 5, 1976, when McCarvel received his 

first pay check and realized he was not being paid the union rate. 

22 Through no fault of his own, his grievance was not filed until August 

23 8, 1977. Under the NLRB holding in IBW, Local 2088 , we believe this 

24 to be an appropriate circumstance to award daroageR beyond the six 

25 month statute of ·limitations. Without this award, the employee would 

-, . 
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not have been made whole as required by 39-31-406, and unions would 

be encouraged to procrastinate in their handling of merit?rious 

grievances knowing liability would be limited to six months prior to 

filing of the charge. 

·Question 3 

The Union contends interest should be calculated according to 

the statutory rates in ·Section 25-9-205 rather than the formula set 

down by the NLRB in Florida Steel Corp. (1977), 231 N.L.R.B . . 651, 96 

L.R.R.M. (BNAl 1070. This matter has been laid to ·restby tha case 

of City of Great Fallsv. Bruce Young and Mt . Board of Personnel 

Appeals, 686 P.2d IB5 (l9B4), in which the court held the Florida 

Steel interest standard applicable to unfair labor cases under Montana 

13 law. The statute does not prevent the use of variable interest rates 

14 when calculating interest due on back pay awards, but should 

16 compliment the legitimate ends ."f pllblic policy. City of Creat Falls·, 

16 

17 
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23 

supra, P9. 1~2. The interest award will therefore not be disturbed. 

Question 4 

The Union argues the notices ordered by the BPA are in exce3S 

of its statutory authority. The order r equired Local 45 to mail a 

copy of its notice to "all employees in the bargaining unit of the 

City of Great Falls." Section 39-31-406 gives the Board Discretion to 

"take such affirmative action ... as will effectuate the policies of 

this chapter." While an order requiring the posting of notices tnay be 

24 more common. th~ NLRB has, under identical discretionary language, re-

211 quired mailing of the notices to employees. 

Bottling Company. 379 F. 2d 223 (1967). 

NLRB V. E. W. Elson 
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1 Given the· unique facts of this case, including the egregious behavior 

2 of the Union in refusing to file the grievance for more than 17 months, 

3 we believe the Board's remedial order requiring the Union to mail the 

4 notices is not an abuse of power. 

The .bargaining unit involved here is a broad, multicraft unit 

6 represented by the Public Employees Craft Council. The Union's member-

7 ship constitutes only a portion of the bargaining unit. Because this 

8 unfair labor practice involves only the Teamsters, it .is difficult to 

9 see how mailing notice of the violation to all the members of the 

10 bargaining unit will effectuate the policies of the statute. But the 

11 choice of the Board will not be disturbed unless it can be shown that 

12 the order is a patent attempt to achieve ends other than whose which 

13 can fairly be said to effectuate the policies of the statute. (NLRB v. 

14 Electrical Workers, Local 3, F.2d ,115 LRRM 3436 (2nd Cir. 

111 1984) . No such showing has been made in this case. 

16 Question 5 

17 
The Union contends McCarvel's claim is questionable because he 

18 could have initiated individual claim for wages and overtime through an 
19 

the Montana Department of Labor or directly in district court. It 
20 

cites us to Freeman v. Teamsters Local 135, F.2d , (7th Cir. 1984) 

21 
117 LR~~ 183, for the proposition that if a particular form of redress 

22 
is not relegated to the exclusive domain of the union, an individual 

23 
is free to seek that avenue. In this case, the collective bargaining 

24 
agreement is less than specific as to ~xclusivity of the grievance 

25 
processing: "the affected employees or his representative and the 
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1 immediate supervisor for the city, shall endeavor to adjust the matter 

2 We do not read the Freeman case to mean an individual employee loses 

3 his grievance rights under a collective bargaining agreement when the 

4 agreement also permits his independent action. To follow the Union's 

~ argument would mean a union member who permits his union to be his 

6 exclusive representative for bargaining and grievances can then be to: 

7 the union's wrongful conduct in not processing the grievance is 

8 irrelevant because he failed to prosecute the grievance himself. We 

9 find no authority for such a proposition and are referred to none. We 

10 reject it as spurious legal sophistry. 

11 Question 6 

12 The Union finally argues that the Board's award of damages 

13 should not extend past August 8, 1977, the date it filed McCarvel's 

14 grievance. It contends it had no obligation to pursue legal action 

15 once the grievance committee deadlocked. It further claims the issue 

18 of whether the Union should have taken further action once the dead-

17 lock was reached was nevp.r before the hearing examiner and the Board 

18 therefore had no authority to decide it. 

19 In YOUi1g v. City of Great Falls, 39 St. R. 1047, 646 P.2d 512 

20 (1982) the court held the Board may find a continuing violation after 

21 the filing of an unfair labor practice charge. In that case, as in 

22 this, the Board found the same violation after the charge was filed. 

23 Although the petitioner in that case could have amended his complaint, 

24 because the same charge was in the original complaint, the City 

2G could claim no prejudice. Similarly in this case, McCarvel's complail 
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could have been amended to include the Union's continued failure to 

process the grievance after it was filed. Because failure to file and 

process the grievance was the basis for the unfair labor practice 

charge against the Union, as in Young, we see no prejudice to the 

Union . This matter appears. based on the discussion of the hearing 

examiner, to have been fully litigated in the hearings. 

Both the NLRB and the courts have required unions to take 

legal action to enforCE; the rights of a bargaining unit member. 

Groves-Granite. and Carpenters Local 2205, 97 LRRM 1164 (1977) and " 

NLRB v. Local 485. IUF(Automotive Plating COl-p.). 79 LRRM 2278 {2nd Cix 

1972. Though it is recogniz"ed the union "does not have to take every 

grievance to arbitration. it clearly cannot arbitrarily refuse to 

process, or process in a perfunctory manner. a reasonable and 

meritorious grievance. Vaca v; Sipes. If the grievance committee 

denies the grievance (Freeman v. Local Union No. 135.746 F.2d 1316 

(7th Cir. 1984». or if the arbitrator's decision is final (Sear v. 

Cadillac Automobile Co . • 501 F. Su~p 1350 (D. Mass 1900). 105 LRRM 

3366). the u~ion has no duty to seek legal action beyond the 

procedure provided for in the contract. In these cases the duty of 

fair. representation ends with the arbitrator's or. grievance 

committee's final decision. 

The key question in this case then is whether a final binding 

decision was made within the procedure of the collective bargaining 

agreement. The agreement required presentation of the grievance to a 

grievance committee. This committee composed of an equal number of 
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1 labor and management representatives deadlocked. Although arbitration 

2 was contractually possible if both sides agreed to it, the City 

3 refused . The agreement then allowed the union to take either economic 

4 recourse or "l~qal action." 

6 In concluding the grievance committee mechanism set up in the 

6 City of Great Falls does not always result in final and binding 

7 decisions, the court .1.:'1 Young v. City of Great Falls, supra, affi~ 

8 the .findings of the Board: " .•. the grievance procedure provided in 

9 the contract does not cul'minate in a final' and binding decision. It 

10 may end in a binding decision, if a majority of a six member 

11 committee formed by the city manager and comprised of three city and 

12 three ur.ion representatives can reach agreement. It is clear in this 

13 caSe a deadlocked cOl1lIl\ittee reached no such decision.' Thus this 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

case, in which the grievance committee deadlocked, is clearly 

distinguishable from the cases of Freeman and Sear in which a final 

decision by the arbitrator or grievance committee relieved the union of 

further responsibility. 

While failure of the Union to pursue legal action upon failure 

of the process provided in the collective bargaining ~greemcnt may in 

some ci rcumstances be lawful, the hearing examiner q.'~e"tioned the in-

action of the union that eventually reSUlted in a waiver of KcCarvel's 

rights to get a determination on the merits: 

"The Teamsters also claim that damages 
should stop at the time the grievance was 
processed. Had there been a definitive 
judgment on the merits of the grievance this 
argument would be more persuasive. Howeter, 
the Teamsters, again by inaction, cut off the 
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• • 
only avenue remaining open to them to achieve 
a definitive determination of the merits of 
the grievance. Had they taken legal action as 
allowed by the contract that the ' liability should 
cease at this point would be persuasive. The 
damage done to McCarvel started the day he 
started to work for the City of Great Falls and 
continued until the day he left the employ. The 
damages awarded to him should cover this entire 
period. 

"In duty of fair representation cases where 
the union has failed to process a grievance over 
a difference in wages, the National Labor 
Relations Board has determined that the unions 
backpay liability will cease on the day of the 
final di ition of the grievance, ' '[e 

cker 

In Strachen Shipning Company, (98 LRRM 1331), the NLRB stated 

"The uncertainty as to whether Beckham's 
grievance before the seniority board would have 
been found meritorious is a direct product of 
Respondent Union's unlawful action and where, as 
here, such an uncertainty requires resolution, at 
least for the purposes of determining monetary 
responsibility, we deem it only proper to resolve 
the question in favor of the discriminatee and not 
the wrongdoer. Accordingly, we shall presume that 
BeckhalU's grievance, if processed before the 
seniority ' board, would have been found meritorious 
on or about April 2, 1975, and that on that 
occasion his position would have been advanced to 
reflect a position on the senicrity , referral roster 
warranted by credit of three. additional. years of 
qualifying ,service. 

"Therefore, we direct Respondent Union to treat 
Beckham as though his position on the seniority 
referral roster reflected three additional years of 
qualifying service, and to make Beckham whole for 
any loss. of earnings resulting from the Union's 
failure to refer him to employment in accordance 
with such seniority, until such time as all parties, 

. including . Beckham, reach an amicable settlement of 
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Beckham's seniority claim or the matter is 
resolved on the merits pursuant to a full 
utilization of the grievance procedure of the 
seniority board 'under the collective bargain-
ing agreement. In the event Beckham's grievance 
is found to be meritorious, but without any 
retroactive or contributory payments, or is 
dismissed on the merits, Respondent Union's 
backpatliability will cease as of the day of 
such f nal disposition of the grievance. See 
Local union No. 2088, International Brotherhood 
of Electrical Workers. AFL-CIO (Federal Electric 
Corporation). 218 NLRB 396, 89 LRRM 1590 (1975)." 

In accordance with Strachen 'Shipping Conpany and Groves-Granite 

we agree with the Board's conchlsion that damages began when Kc<'..arvel 

requested the Union handle his grievance in March, of 1976 and 

continued until he resigned his city employment on June 30, 1978. 

This award properly effectuates the statutory policy of making the 

13 grievant whole. We also conclude the monetary damages awarded are 

14 within the statutory and case law precedents and that there was DO 

IS abuse of Board discretion; We therefore affirm the Board's decision 

16 awarding McCarvel $7,540.00 and assess interest of $1,262.78 as of 

17 August 19, 1985, accured at 10' per ann~ since December 16, 1983. 

18 Interest continues to accrue at this rate as long as the award 

19 remains unpaid (25-9-205). Judgment for respondent McCarvel in the 

20 amount of $8,802.78 may be entered at this time. 

21 I feel compelled to note in passing that the tenth anniversary 

22 of this "grievance" is fast approaching (March, 1986). If the 

23 decisions made here are appealed, that anniversary will cerl:ainly 

pass without the grievant reali~ing any relief. Everyone concerned 

2S must share in the responsibility: the legislature, the UDicn, the 
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1 administrative ager.cies, the attorneys and the courts. A syst~ 

2 that permits a ten year delay in a garden variety grievance is no 

3 system at ·all. This case exemplifies the very good reason ordinary 

" people increasingly shun government agencies and courts in favor of 

6 alternative, and i.n many cases less satisfactory, means of dispute 

6 resolution. 

7 The decision of the Board is affirmed in its entirety. 

8 Dated this 19th day of August, . 1985. 
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Hr. ,Tustice John C. She ehy delivet:ed Lhe Opinion o f the 
CourL 

The Union appeals from the opinion and order and 

judgment entered by tlte District Court of the First Judici~l 

District, Lew,is and Clark County, which affirmed I:.he decision , 
of the Board of Personnel ~ppeals. We affirm. 

stuart McCarvel was a bookmobile driver for Great Falls 

from 1976 to 1978. lie received his f ir st pAycheck on March 

5, 1976. ~lthough he had worked a 40 hour work week, he was 

paid at the rate provided in the collective bargaining 

agreement for hook~obilp. drivers for only 20 hours. He was 

paid: at the clerical rate which WAS about $2.00 less per hour 

for 20 hours. McCarvel went to the Union 11al1 the same day 

and sought to f i le a grievance. Under the terms of the 

collective bargaining agreement, "a grievance involving wages 

must be raised within ten (10) calendar days following the 

event .gi. v ing rise to such grievance or be forever waived. It 

The UI,ion refused to file. a grievance. McCarvel attempted to 

file grievances again in May, 1976, December, 1976, and 

FebruAry or r-1arch, 1977. He was refused at all times. 

McCarvel tried numerous times to reach the Union's business 

agent who would no t return McCarvel's call. In tlte c ou rse of 

these proceedings McCarvel learned that ten years earlier the 

Union a nd the library worked out an o ral side agreement 

wh@.reby drivers woutd be paid for 20 hours at the Union 

driver's r8te a nd 20 hours at the library'S nonuni o n clerical 

rate. 

In Febru~ry, 1977, McCarvel met with the Union business 

agent stated that the Union was preparing for 

negotf,ations with the city and that f i ling a grievance would 
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!trock the bOil-t: ." 1'he business agent sUited they would try to 

fitra ~gllt e n the mat t er out during negotiatiolls. Ne gotia t ions 

were '~ nsucce ssful a nd the Union s tru ck the city from July 1 

to July 26. 1977. Ne~r the end of the strike the business 

agent: told McCarvel that negotiations wauld not settle the 

matter, sa th e grievance procedure should be used. McCarvel 

file.d an unfair labo r practice charge against the Uni on on 

August 8, 1977. On the same day, the Union filed McCarvel's 

grievance. The Un ton processed t he griev ance through the 

t 
grievance committee which was composed of three city me mbers 

and three Uni o n members. It deadlocked. The Union could 

lhen have taken economic or lega l action. It did neither and 

the grievance was waived. 

McCarvel unfair labor practice c la im and on 

November 30, 

pursued his 

1978 the hea ring examiner entered findings of 

f ac t, con c lu s ions of law and a recommended o rder. The 

p~rties ha d agreed to hifurcate the liab ility a nd remedy 

is~ntes, s o the he" r. ing exam i ner I S in i t ia 1 o rder was 1 imi tp.d 

to t he liability issue. She found t he Union had failed to 

fairly represent HcCarvel by failing to a c c ep t and p r ocess 

his grip-vance. 

On February 22, 1979, the BOClrd of Personnel Appeals 

affirmed the hear i ng e x aminer and ordered a n additional 

hearin~ to determine remedies. Prio r to th i s he ~ ri ng , 

ho we ver, the Union filed a motion t o dismiss the ch~rges 

before th e Boa rd, claiming the Board had no jurisdiction t o 

decide the case. The Board refu sed to dismiss the charge and 

th~ Un ion appealed , th a t ruling to the District Court. T he 

Distric t Court held t he Board lacked jurisdict ion and 

dismissed thF! case. The Board appea l ed to this Court and we 

r eversed. Teamsters Loc al 45 v. State ex r e 1. Board of 
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Personnel App~Clls (l981), 195 Mont. 272, 635 P.2d 1310. The 

DJ s l:::rict Court. remanded the mat::te r to the Bo ard f o r a hea ring 

on remedies. After t.hat hearing, the examiner entered 

proposed findings and conclusions and recommended McCarvel be 

awarded $S, 353.17. The Bo ard issued its decision December 

16, 1983, adopting the examiner's findings and ordering the 

Uniol, to pay lerser damages of $7,540.00 in accordance with 

the appo rtionment scheme approved in Bowen v. U.S. Postal 

Service (1983), 459 U.S. 212, 103 S.Ct. 558, 74 L.Ed.2d 4 0 2. 

The Union filed for judicial re v iew on January 16, 1984. 

Because the prio r dist.rict. court action on this matter 

involved consideratior of the i~sue of jurisdiction only, the 

District Court reviewed the Board' 5 unfair labor practice 

decision as well as the decision on remedies. The District 

Court affirmed the decision of the Board in its entirety . . 

The Union appeals. 

The Union raises five issues for review. First, whether 

the District Court erred in approving damages for the period 

of McCarvel's employment prior to February a, 1977. Se cond, 

whether the District Court erred in affirming damages after 

August 8, 1977. Third, whether the District Court erred in 

affirming the Board I s notice requirement. Fourth, whether 

tl1e District Court erred in affirming the Board's finding the 

Local failed to fairly represent McCarve l in handling his 

claim for overtime pay; Last, whether the District Court 

erred in affirming tI,e Board's conclusion tJ,e "Union's 

c o nduct was so unreasonable and arbitrary as to constitute a 

breach of the duty of fair representation." 

We begin with the standard of review governing this 

appeal. The Board's order is subject t o revi~w by a district 

court pursuant to § 39-31-409 , MCA. The order o f a district 
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court i s subject to review by this Court pursuan t to the same 

s ection. The standard of review at both l evel s i s set by § 

39-31-105, MeA, which states that the Montana 1\dministrative 

Procedure Act (MAPfI.) applies. Section 2-4-704, MeA, s et s 

forth the MAPA standards of review. Specifically, factual 

findings · will be uplleld i f they are not clearly erroneous, 

that is if they are supported by substantial evidence on the 

whole reco rd. In rev iewing legal ques t ions, the s t andard of 
.\ 

re v iew is abuse of discretio n. City of Billings v. Bi l li ngs 

Firefighters (1982), 200 Mont. 421, 651 P . 2d 6 27. 

The fir!llt issue raised by appellants is whethp.r the 

District Court erred in approv-ing damages for the period of 

MCCarvel's employment prior to six months before the claim 

was fil ed. Se c tio n 39-31-404, MeA, states: 

No notice of hearing shall be issued based upon any 
unfair l ahar practice mora than 6 months before t he 
filing of the charge with the board unless the 
person aggrieved thereby was prevented from filing 
t))e clla~ge by reason of service in the armed 
f o rces, iT) which e vent the 6-month period shall be 
computed from the day of his discharge. 

This statute do e s no t addres s damages: it is a statute of 

limi~ations f or charges based on unfair labor practices. In 

this CAse we agree witll the District Court that the unfair 

la bo r practice was a continuing course of conduct whlch began 

on Ma,rch 5, 1976, when MCCarve 1 rece i ve d his firs t pa ycheck 

and the Union refused t o file a grievance, and continued on 

until well pa s t the tinte the unfair labor practice charge was 

filed in Augu s t 1977. Thus the charge was filed within the 

six mo nth statute of. limi ta tions. Once the unfair labor 

practi c e is establ . .lshed I the issue of damage arises. The 

District Court affirmed the award of damRges beginning on 

February 17 I 1976 and running until June 30, 1978 which 

constitutes the e ntire time t-\cCarvel worked for the city. 

- 5 -
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The Unlon argues the:! back pay should have been 1imjteu to six 

months prior to August: 8. 197 7 (the date the charge was 

filed.) The District Court noted tIle National Labor 

Relations Board (NLRBl has not taken a consistent position on 

back pay. At times, it limited back pay to six months prior 

to the date the charge is filed. Nelso n-flershfield 

Electronics 11971), 188 NLRB 26 , 77 LRRM 1013. In other 

cases, the churt awarded back pay for tl,e entire time the 

grievant s~ffeted a wage 105s due to the union's failure to 

process a !gtievance. IBEW', Local 20BB (Federal Electric 

Corp.) 11975.), 218 NLRB 396, 89 LRRM 15.90, IIbilene Sheet 

Metal, Inc . v. Nr.RB l5.th cit:. 1980), 619 F.2d 332. In 

al10wlng damages prior to six mo nths before the cbarge was 

filed, the District Court held it would be manifestly unfair 

to the grievant to limit the damages and would reward the 

Union for its procrastination. We agree that th i s is a 

proper case to allow damages beyond the six month limit. 

The second issue rai.sed by appellant is whether the 

District Court erred in affirming damages after the wage 

grievance was\ filed on August B, 1977. The Union argues it 

processed McGaJve!' 5 grievance properly once it was filed, 

~hus it should not be liable for the damages incurred after 

the grievaAce was filed. 

The District Court affirmed the hearing examiner's 

findings that the union by its inaction cut off the only 

avenue open to them to get a determination of the merits of 

the grievance. The hearing examiner relied on Clerks and 

Checkers· Local 1593, Inl:ernational Longshoreman Association 

11978), 234 NLRB 511, 98 LRRM 1328, and IBEW, Loc"l 2068 

11975.), 218 NLRB 3?6, 89 LRRM 1590, which held th.t in a duty 

of fair representation c~se where the union failed to process 

- 6 -
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a wage grievance, the union's liability will cease on the day 

of rrnal dispo 8.ition of th e grievanc e. The Dis tr iet Cour t 

affirmed the Board's award of damages from the time MCCarvel 

began his employment until he left it. We find no abuse of 

discretion on tIle part of the District Court. 

The third issue raised by the appellant is whether the 

Dislricl: Court erred in affirming the Board's notice 

requirement. The Bo ard ordered the Union to mail this no tice 

t o "all employees in the bargaining unit of the City ·of Grea t 

Falls:" 

After a : hear i ng at which both sides had an 
opportunity to present evidence and state their 
positio ns, t.he ' Board of· Personnel Appeals found 
tllat we have violated the Collective Bargaining Act 
for Public Employees and has ordered us to mail 
this notice to each memher of the bargaining unit. 

WE WILL NOT fail or refuse to fairly represent any 
employees · represented by us or arbitrarily fail or 
refuse to file and process any employee's grievance 
on a fair basis or refuse to info rm employees of 
lit e status of their grievance. 

WE WILL make Stuart Thomas McC~rvel whole for the 
lOGS of pay he su f fered as a resuJ.t of our unlawful 
refusal to consider or process his grievance. 

INTERN,'ITIONAL BROTHERHOOD OF TRIIMSTERS, CHAUFFEURS, 

t'1~REHOUSENEN AND HELPERS OF i\MERICA, LOCAL 45 

The Union argues the order is in excess of the Bo ard's 

jurisdiction. Section )9-)1-406, MCi\, gi ves the Board 

dis c retion to "take such affirmatilJe action ... as will 

effectuate th~ policies of this chapter." Posting of notices 

is more conunon but the NLRB has required the mailing of 

notices to all employees. NLRB v. 11. W. Elson Bottling Co. 

(1967), )79 F.2d 22). The District Court held the egreg ious 

behavior of the Union in refusing to file the grievan ce for 

17 montll~ justified the Board's remedial order. The District 

Court went Ion to state: 
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The bar-gaIning unit involved here is a broad, 
multicraft unit represented by the Public Employees 
Craft Cou nc il. The Unionrs me mb e r-ship c ontititute s 
o nly <l porti o n o f the bnrgaining nni t . Bec aus e 
this unfair labor practice involves only the 
Teamsters, it is difficult to see how mailing 
notice of the violation to all members of the 
bargaining unit will effectuate the policies of the 
sEatute. But the choice of the Board will not be 
disturbed unless it can be shown that the order is 
a patent attempt to achieve ends other than whose 
[sic) which can fairly be said to effectuate the 
policies of the statute. {NLRB v. Electrical 
Workers, Local 3, F.2d ;-ITs LRRM 3436 (2nd 
Cir. 1984~o- s~showin9has been made in this 
case. 

The Di~trict Court did not abuse its discretion in this 

finding. 

The fourth issue raised by appellant is whether the 

District Court erred . in affirming the Board's finding a 

failure to fairly repr~sent McCarvel in handling his claim 

for overtime pay. The Union contends McCarvel failed to 

provide the business agent with sufficient records of the 

overtime he worked. However, the record shows McCarvel 

atl:.empt.ed to supply his time sheet to the Union but the 

business agent brushen the offer asLde saying he believed 

him. The Union also argues that McCarvel got c o mpensatory 

time rather than overtime in a~cordance with library policy. 

llO .... le ver, the rights of the parties were set forth in the 

collect.ive bargaining a,]re e ment ..... hich provided for overtime 

pay. The library could not unilaterally modify that 

a g reement. The District Court was correct in affirming the 

Board's order . 

The fifth issue raised by appellant is whether the 

oist~ic~ Court was correct in affi.rming the Board' s 

conclusion that the ·Union conduct was so unreason",ble and 

ilrbitrary as to constitute a breach of the duty of fair 

representation. A union 's duty of fair representation is a 
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judicially created doctrinE'! fIrst recognized in the con text 

of the Roih4ay Labor Act in stee l e v . Louisv ille & Nashville 

Railroad Co. (1944), 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 

173. Steele requi red the Union to represent its individual 

members Itwit.houf: ho!';tile discr iminCltion, fairly, impartially 

and in good · faith." 1d. at 204, 6S S.Ct. at 232, 89 L.Ed. at 

184. The Steele principle was later exte nded to bargaining 

representations under the National Lahar Relations Act 

(NT,RII) • Syres v. oil Workers International Union, Loca l 23 

(1955), 350 U.S. 892, 76 S.Ct. 152, 100 I • . Ed. 7A5. The NLRB 

first: recogni~ed a breach of the duty of fair representation 

as ah unfair\ labor practice i~ Miranda Fuel Co. (1962), 14 0 

NLRB 181, 51 LRRM 1584, reasoning the privilege to act as an 

exclusive bargnining representative granted in § 9 of the 

NLRA necessarily gives ris e to R corresponding § 7 right in 

union constituents to fair representation by the exclusive 

representCltive. Although the duty of fair representation 

arose in the context of racial discrimination, the doctrine 

has been expanded to include arbitrary conduct by a union 

toward bargnining unit members. In Vaca v. Sipes (1967), 386 

u.s. 171, 87 S.Ct. 903, 17 L.Ed .2d 842, the United States 

Supreme Court st:.ated the controlling test for breach of the 

union duty of fair re pres entat:.ion: itA hreacll of the 

statutory duty of. fair represe ntat:.io n o~curs only when a 

'Inion's conduct . is ~rbitrary, discriminCltory , or in bad 
I 

f.aHh." Id: at 190. 87 S.Ct. at 916, 17 L.Ed.2d at 857. 

Thus it: is settled under federal labor law and therefore 

under Ho ntana labor ' 1.:"" that a union may not arbitrarily 

ignore C\ meritorious grievance or process it in a perfunctory 

manner. ~d. at 191, 87 S.Ct. at 91.7, 17 L.Ed.2 d at 858 . 
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In her examillation of the Uni.on's conduct in this case, 

the hearing e xaminer found the only excuses offered McCarvel 

for the Union I S re fusal to accept the grievance 

were: (1) the existence of an oral agreement: (2) the 

problem would be taken care of. at . the bargaining table; 

and, (3) pressing the grievance would upset contract 

negotiations with the city. These excuses were found 

"clearly specious" because (1) the oral agreement did not 

coyer over lime and could not he used as an excuse to refuse 

the grievance, since the right of an employee to the minimum 

wage provided : in the written agreement was an individual 

right which cou l d not be taken away by an oral agreement 

between the employer and a union official (Eversole v. La 

Combe (1951), 125 flont. 87, 231 P.2d 945): (2) since the 

contract provided for overtime, failure to award overtime was 

a contract vfolation and required no further negotiations; 

and, ()) negotiations were only part of the Union's duty to 

il~ members. 11~ving so found, the hearing examiner concluded 

the Union's action was arbitrary in that the Union advanced 

no substantial reason for its failure to acicept the 

grievance, to make a good faith investigation, and to submit 

~he grievance for an organized screening process. Contrary 

to the Union I s assertion, the hearing examiner did not find 

mere negligence in the Uni on's handling of the grievance. 

Recognizing that ~he bu~iness agent's inaction in returning 

telephone calls could be considered passive and therefore 

negligen~ conduc~, the hearing examiner emphasized, "Ilowever, 

chis inaction combined with his subsequent statements to 

McCarvel indicate an active, intentional avoidance of 

accepting tIle grievance." Even unintentional acts or 

omission by union officials may be considered arbitrary if 
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~hey reflect reckless disregard for the rights of individual 

employee s, if they sev e rely prejudice the injured employee 

"nd if the policies underlying the duty of fair 

representa\::..lon would not be served in shielding the Union 

from liability in the particular case. Fobesky v. Qantas 

Empire Airlines Limited (9th Cir. 1978), 573 F.2d 1082, 

1088-90. The more meritorious the grievance the more 

substancial the reason must be to jus t ify abandoning it. 

Gregg v. Chauffeurs, Teamsters and Helpers Local 150 (9th 

Ct<. 1983), 699 F.2d 1015, 1016. We can think of few issues 

more meritorious and important to an employee than the issue 

of pay. The District Court ' -5 conclusion that the Union I s 

conduct was 90 unreasonable and arbitrary as to constitute a 

breach of the duty of fai~ representation i~ firmly supported 

by the law and the facts. 

We affirm the judgment of the District Court. 
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