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BEFORE THE BOAID OF PERSOHHEL AFFEALE
1M 'ME MATTER OF OLE 919-.1977;:: ;
MOWTANA BDUCATION ABEDCIATION,

Complainant,

SCHOOL DISTHICT ABT, ROCKY DOY

)
¥
e | FINAL ORDER
!
ROVTE, BOX. Eu.nan,. MR TANN, |

alandant, |

L L B I N BN B D DR TR TR R R T TEE R DEE T TN TR RE TN DN N R R AT T T R S

A Troposed Order was fszuad in Kb abovesepntitled matter
by Alck D'Hooge, [lsaclng EBxaminer, on Harcﬁ 10, 1978, LExceptions
to the YProposed Grder were submitted on April §, 1670 by e
dexfandant,

Oral arcument was heard on the matter baforxe the Aoard of
Fersonnel Appeales on May 2, 1778, After reviewing the rocord
nnd considecing the briefs, tha Boasd sinkes the [ollowing
OrGess

1. IT I5 ORDBRED that the Excoptlonz to khe Order are
denisd,

Z. IT 15 OBRDERED, the Pindings of Faet; Conclusivns of
law und Hecomrandad Drder of the Hearing Exaniner are bersby
adopted am the Final order of this bDoacd,

Dated this /7¢F day of July, 1378,
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BEFORE THE BOARD OF PERSOHNEL AFFEALS

1IN THE MATTER OF ULP #1397:
MONTANA EDUCATION ASSOCCIATION,

Conplainant,

e o

V5= FROPOSED ORDER

SCHOOL DISTRICT #47 ROCKY BOY
ROUTE, BOK ELDER, MONTANM

Pelendant. ;
iﬁi*!lii‘&h****#'!!ﬁﬂﬁhﬁ.**"*‘ﬂ*-ﬂﬁ*iﬁ*t****ﬁﬁﬂﬁl’.i*ﬂ**ﬂ**l‘I
1. INTRODUCTICH

The gquesticn before Rick D'Hooge, Hearings Examiner for the
Aoard of Persomnel Appeals, in Unfair Laber Practice #1577 is
whather or not Catelyn Velk's and/or Charles Nau's contzocts vers
not renswed by Rocky Doy School District #87 because of their
concarted union activities as dofined in Title 59, Chapter 16,
E.C.H., 1947, A hearing lu the above entitled matter was held at
the Mdninistration Building of the school disttict on Septembsr 20,
1977,

T wieh te divide this usfair labor practice inte the major
areas af [lpdings of fact, discussion, conclusion of law, renodias,
intd proposod order. The [indings of fact will be divided into the
areag of general [indings, Velk findings, and Mau findinga.

Because the Foard of Fersonnel Appeals has wvery little case
history, T will be citing a few fedoral statutes and cages for

idance in the apglication of Montana's collective bhargaininhg act,
Title 59, Chapter 16, K.C.M. 1947 (ACT). The Montana Supreme Court
in Stete Department of Eighways v Public Employees craft Cowncil,
165 Mont. 24%, 529 P 2d 7845 at 767 (1874) approved this principal
by thess gitingh:

"“wWhen legislation has been judicially construed and a subseguent

atatite on the seme or an anklogous subject is framed in the

identical language, it will ordinarily be presumed that the

Legislature intended that the language ak used in the later

enactment would be given a like interpretation. This rule is

appliceble to state statutes which are patterned after faderal
pLatuter . "
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{citing cases]| Although the cases which have {nterpretsd the
talicized words invelved private employees, the act before us
incorparates the exact languh?e, consisting of 16 words, found
in the earlier statutes, and 1t le unlikely thal Lhe same
worda would have bean repeated without any gqualification in a
later statute in the absonce of an intent that they be given
the construction previously adopted by the courts.

"We think similar standards of judicial construction apply in
the pressnt case. For exanple, section 19-102, B.C.M., 1%47,
provides:

"Words and phrases used in tho codeg or other statutes of
Montana are construed according to the cantext and the
approved wapge of the lapguage: but technigal words and
phrases, and cuch athors ag have acguired a peculiar and
ApPPropriate mesning ik lew, or ace defiped in the succesding
snction, as gmended, are to be conptrued accoarding to ouch
pggué}a: and apprapriate mpeaning of definition." (Eophasic

i |~ -

After a thorough review of the briefs, exlibits, conflicting
testimony and the deneanor of the witnesses, T sot lorth the
following:

[7. TINDINGS OF FACT
A Genepral
1, The Hearings Examiner ie taking adninistrative note of ULY

#13-76, Rocky Boy Education Asgociation (KBEA) vs Rocky Boy School
Distelet #87, as reguested by WMEA, Tr120, BBEA...

"y has charged that Defendant has interfered with the admin-

iptration of a labor organization, has discriminated in regard

o tepure of empluguﬂnt to digcourage menberslip in a labor

erganization, and bas refused to bargain collectively in:good

falth with Complainant." ULP 31374, Recomnended Order, Page 1,

Lineg 1216, December 14, 1%76&.

2, There is np Macter Labor Agreement governing school admin-
istratien/teachers relationships for the 1976<77 achool year. The
RAEA wik trying Lo negolliate a retroactive contract for the 1976-77
rchaol year, There (e no contract at Aacky Boy for the 1977-78
echoal year. Tr5,24,

3. on Febraarcy 7, 1977, Charles Nau, RBEA's Chiof NHegotiator
{Tr23,42,62), contacted Harold Gray, the School Board's chief
negotintor (Tr3l,42,104), te arrange the firgt negotiation meeting.

4. Carolyn Valk, Bob Veithenheimer, Helen Ford, Charles Nau,

and Mark Poor, teathers, (Tc4l) met with Harold Gray, Dorothy Small
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and Alfred Hault, School Board representativesn, to concider negoti=-
ating a Master hgreement. AL the February B, 1977 mesting, Mr.

Gray told RBEA that the Schoel District was under ne obligatian to
pegotiate because decision in WLP $1376 wias belng appesled.  Groay
ailgo added that the School Boacd would negotiate 1if RBEA (&) dropped
MEA affiliation, or [b) formed g different typo of teachers organize-
tion, or (e) dropped the evaluation charges in ULF #13=-76. 1f BBEA
dropped ULP £13-96, KBEN was to adviee the Board of Fersonnel

Appaals of such and write a letter of apology to the School Board

for filing the tho charges. Tr4d,44.

5. During clasg on February %9, 1977, Alfred Nault appeared at
the clagsroon of Mc. Nau and reguested that he sign a copy of the
“minutes" for the meeting of February 8, 1977. Tr45. Mr. Nau
copplained about the "minutes" because they demonstrated only one
pide of the meeting, MHWr. Nault guickly smoothed over Mr. Nau's
copplaint, Mr, MNan made soms changes in the "pinutes" and signed
them, Trd7. Nr., Naplt did not leave a copy of the "minutes" with
Mr. Nat. Trds. During class, Mz, Nault made the same reguest of
Ma. Velk. Trio,

i, On February 10, 2977, Pat Scaktt, n seorstary, informed Mau
of a news article being produced [rop Lhe "mingtes" of the Fobraary
B, 1977 meeting. Te46,64.

7. In the lunchrocm on Fébruary 11, 1877, Velk, Nau and
Dorothy Small bad-a faw sharp worde over the proposed news article,
Dorothy Small, VYice Chairman of the School Doard, is attributed
with saying.. Yif we would have withdrawn our evaluation charges...
there wouldn't be a lot of prablem" and if you do not..,"we'll
continue to fight you...and...w= have the maney to fight you all
the vay to the Suprems Court, if neceesary.' TrdB(1724).

Later, Guperintendent Crain called Nau to have a mesting with

Small and himgelf. Nau reviewved the proposed news artlele and

=



1| commented Ehat it was untrue, libslouk and slanderous, Tr46, 48,
2| 4%, 65. Crain and Nau then had o meeting with Velk concerning Lhe
3| propoged hews article: Tred,

Fl B. On Pebruary 13, 1877, Gray had a faw beers with ¥au, Velk

5| ond . MNau told CGray why they wvare sp discontepted with

i w proposed nows artical, Trdé.
¥ 9, On February 14, 1977, Gray sppearcd at an MEA neeting and
# | assured them thete vould be no nows article. Trd4%. That evening,

# | The Havre Daily News carried a nevs article which was highly eritical

10 ) of the Montana Edvcation Asspclation's [MEA)] staff, attorneys and

11| BEEA's past president, Richard Leetang, MEA Exhibit #1 states in

12 part:
13 ", JROCKY BOY-=Five teachers at the Rocky Boy School have
complained of [ailure of those hired to repressnt them in a
14 digagrespent with the acheol trustess to provide then accens
to legal documente pertinent to the case.
16 :
", ,.Gray since hag written Mrs. Loring suppliving her with a
10 copy of the officlel minuter of the February 8 meetipg which
the flve signed. He Said: 'This meeting last night resulted
19 becsuse the teachers vho are menbers of REEA want Lo negotiate
‘ a new contract for the coming year.' We would like to nego-
15 tiate but are reluctant because of their lack of information
as to the nature of the unfair labor charges your office and
14 thae State MEA officeo filed agalnet the Rocky Boy School...Y
2o
10, Hefore February 17, 1977 Naa, Velk, Viethenheimsr and
4
Ford, RBEA's Negotiations Compittee, met with Sean Matthews, MEA
24
Uniserve Director, to draft a Letter to the Editor in reply to the
23
newe article of February 14, 1977. Tr7,49,101. The Letter to the
24
fditor was higlly critical of the Scheel Board and stated in part:
6
. ",..With regard Lo Hareld E. Gray's etatement 'we vould
20 like Lo negotinte a new contract for the coming year..,'
Gray actually said that the board would not negoliate
U with us unless the teachere did ane of the following:
1., Withdraw Irom M.E.A. eand form a new groug for the
24 | teachers. 2. Negotiate separately with individual
teachers for contracts. 3. Have the R.0.E.A. contact
29 | My, Jerry Painter and withdrav the unfair labor practice
i charge on evaluation and gend the board of Trustees a
44 lottor of apology.
4 ".,.1t was also stated that if the teachers did pot

choose one of the above the board would conbinue
Az fighting this charge all the way to the Supreme Court

(LT -'4-
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if necengary. This is an interesting point as Dorothy Small,
Vico Chairman, atated: 'That they have the Kind of money
necessary to fight the Rocky Boy Leachars Lo the Suprome ]
Court.' At Rocky Doy we have insufficient supplies to provide
for tha proper education of the students,

“What has hapened te the hundreds of thousande of dollaers
granted by the taxpayers of this state and country for the
echool when our studente neitler bave the paper to write on
nor the pencile Lo write with had they had the paper..." MEA
Exhibit #2.

11. Gray went into Nau's classcoom on February 16, 1977,
ralsing cane and wondering "...where we got off putting such news-
papar articles in the paper,,.." TS50 {(11-15). The sane day Velk
vrots a letter to Leopa Mitchell, School Board Chalrman, which
gLates in part:

0, . Plesse be advigsed that Mr. Harcld Gray has ropeatedly
burst into clagsroons while your teachers wers trying to
teach, interrupted classes, and demanded information on
uskociation matters. This type of outhurst is sxtrensly
dotrimental to the students and the sducational process hara
at Rocky Boy. Wo also undesgtand that it is in violation of
at least two atate statdbes...®  HEA Exhibit #4.

A short neeting, called by Gray Lo digcuss the newepaper
article, wae held between %Yolk, Viethenheimer, Ford, Nau, Matthews
and Mitehel, Crain, and others. MEA Exhibit #5. The meeting ended
abruptly when Gray tried to accuse the teachers with c¢alling the
meeting and leaving the classroams. Tr5l, 52,67,

On February 18, 1%Y7, Gray wrote to RAEA's negotiating connit-
tee (Welk, Nau, Viethenheimer, Ford) which states in part:

"eeslot February 8, 1977 1 tedd you in the presence af Dorothy
Small and Alfred Nault that because of charges against ug we
were under no obligation to negetiate, and, that because you
wore all members of MEA we could not pnegotlate separtate]
becsuse MEA had beoan recognized as the exclusive bargaining
ngent. We were thersfore hound to pegotiate with MEA,

The other things I teld you I clearly stated as being your
chpice. Specifically that becauss you as a group of teachers
wanting to get negotlatione under way you could choose to join
another unien, drop the charges, or choose ke negotiate as
individuals apd pot as members of any bargaining unit. These
were ny suggestions as the way out of the difficulty as we
viewed it at that bime. Therafore, I nust vigorously disagree
with you when fou put dn the paper:r ...*  NMEA Exhitit #3.

-5-
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12. A pegotinzing meeting wes to take place on February 28,
1977, At the bogining of the meeting, Gray told the EBEA that they
would not negobtiate because of the ULP and the new Tribal Resolution,
Tr3Z,5%,60,85,86. The Tribal Resclution reads 1o part:

*. ..WHEREAS, the ChippewvaCree Tribal Business Commplttes has
heard and duly considered the evidence that the Mantana
Education Resociation and its affiliate the Rocky Doy
Educaticn Arsociation bave and continue to denigrate the good
nane and =ffort of the Rocky 2oy School, its Board of Tristeee
and Adeinistrators; and,

"WHEREAZ, the Chippewalree Tribal Business Committes considerc
these acty of dehigration to be a clear and Blatant attempt to
Aubwvert the right of Tribal members to control the guality of
‘esduration for their childron, and. an a challenge of our
pooples right to make laws and be ruled by them according to
oilr pustops and beliefs; and,

"WHEREAS, the Chippowatres Tribal Susinoes Conmlities now
chooper to exercige its power ac it pertaine te Trade and
Téather Unions eperating on ocur Reservalion.
"NOW THEREFURZ BE IT RESOLVED, that all trade and teachor
unions are prohibited from operating on the Rocky Boy's
Resorvatlon until such time as Tribal Laws are eanacted
governing their activities; and,
"BE 1T FURTHER RESOLVED, that this deciaion iz not to be
construad as prohibiting the rights of Tribal Menbers and
othere to meet and ask [brtgay raises, fringe benefits, sick
leave, vacatinn tins, heal and ageidefnl insurance, and;
"BE 1Y FURTHER RESOLVED, that Nontana Lavs as they pertain to
trade and Teacher Unions are hetehi declared null and veid,
tut ip &0 doing we declare our willingness to mest with
afficials of Montana State Governpent to work out matters of
mutual concern and bonefit to all pecple..." MEA Exhibit #14.
13, On March 14, 1977, a meeting was Leld betwean Gean
Hatthews, Charles Nau, Bob Viethenheimor, Carolyn Velk, and School
EBoard repressptatives Dorothy Small, allen Crain, Hareld Gray,
Walter "Nocse" Denny, Mc. Sangry, Alfred MNault, Lydia Sutherland
concerning the guestions that were asked by the REEA in the
newspaper. MEA Exhibit #8; Trl5, 69. The Schosl Board made a
motlion to bar Sean Matthaws From the menting. The motion passoed.
Mr, Matthevs was acked ta leave of the School Board would call the
Tribal Police té remove him from the meeting. The teachers argued
that if this was a School Hoard/Teachers meeling only, then Mr,

Gray should also leave, Gray and Matthews left the meeting.

afa




1| Trl5,56,84,45 69,90, Durlng the meeting, Me., Crain questioned Lhe
% | teachers about the firat two guestions in NZA Exbibit #4 {Trie, 30,70}
3 | which states in part:

1 .
"TO: Caroclyn Velk, Bob Vietapheiner, Aelen Ford,
b Charies Mau
i FROM: Leora Mitchell, Chairperson, Rocky Boy Echool
Board
?
: JUBJIECT: Quesations Ligted Below
)
We ate wvery copcerned aboust the letter to the editor
H

which was published in the Hayre Daily ¥ews on February 17,
1977, It Eu our concern that you have unjuslly attacked the
i Rocky Boy School sygtem without just and proper cause, HWe

, vauld approgiate your rosponse to these questiopns by S:00 p.p.
11 taday, February 28th,

123 1. Why did you chooge to guestion the spending of
hundrads of thousands of dollars of Montans Cax-
13 payers and U.5. taxpayers noney in your February

17th letter to Lhe editor of Havee Daily Newa?

2. Why didn't you aek Lhe schpol board for audits or
1% financial reports covering the expepditure of public
money, if you were g0 concerned?..."

16
i) Mo, Denny, School Board member, wvas reported as asking the

IH'| toaoherd why they wanted MEA.  Trl6,17,33,108. The Record cets

19} forth the felloving in part:

20
"RICE [School Board's Attormeyj: Okay. AU the tipe of that

21 neating, were there any, uh, negative comments or criticimms

made of the MEA davolvement in this matter er you involvemnnt
e with tham?

KAl: They [The School DBoard]| were interezted, at that time,

240 Wiy we [Lhe teachers, ABEA] wvanted Sean oubt here and, they
- were also interested at that tine why wo wore affiliated with
24 MEA and uwhy we necded them. They felt that there should Be o
coimmon trust and, you be good to us, we'll be good to vou type
wn of feeling among, you know, Detween the two parties and, ub,
~ at celera, you oW T (12=20].
s Lydia Sutherland is generally attributed with initiating a
¢a School Aoard Poliey of limiting the freedom of the press. TrZo,
io 34,117,118. Tho Policy i in part:
. "DEHNY: .,.We [The School Board} don't know about them [Letter
40 to the Editor, Hews Acloaees] until we see then in the paper
: 50 we discussed it and we made it a policy that any cortes-
3 pondence or news arlicles that were to appear in the paper
were to have approval of the School Board prior to going
a2 out...* Trllz [19-26}).

L -T=
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I4. ©On April 1, 1977, Velk and Nau tried to continue negoti-
ations by writing a letcter to Mr. Gray which states:
vapril 1, 1977

T 1 Harold Gray and Negotiating Tean
From:. R.B.E.A. Negotiatipng Team
subject; Negotiationa--April éth and Tth.

~ Due to prior commitments of the R.A.E.A, Negotiating Teanm on
ngr:l 7th, we will be upable Lo meet to negotiate on that day. We
will be glad, however, to negotiate on April 5th and &th at 7:00
p.m. in the adainistration building,

s/

Prealdent of R.B.B.A.

8/
Chinf Negoliatar
tarolyn & Charlie:

1 nm confysad as to who wo are Lo segotiate witly so I'wa
referted thie natter to Supt. Crein for clarification. [ don't
know what o do in view of Tribal Resolution #14=77.

5/5igned in Cree by Harold Sray

§/6/77
1190 a.me."
MEA Exhibiv #z0.

15, The School Board met on April 12, 1997 and woted not to
offer a new codtract to Velk, Nau and others for the pext scheol
year. The School Board's mimutes for April 12, 1977, state in pare:

"Fresent: School Board members Sharen Watson, Lydia
Sutherlend, Minnle Watson, Walter Denny.
Others Dennis LeVegue, Leon Stansfield,
John Mitebell, Ivan Raining Bird, Duane
Jeanatte, Dog Rehder, and Sylvia Ryan.

",..Lydis Sutherland moved that Walter Denny be chalbman of
the Schacl Board. Sharon Watson seconded the motion. Motion
carried.

W, ,.Minnle Watcon reguested to withdraw from the negotiation
Ceam.

", ..Lydia Sdutherland made a motion to Bend a letter of noi-
renawal to Carelyn Velk, Minnie Watsor seconded the notion,
Hotion carried,

YWalter Denny made a motion to send leotter of non-renowal to
Chax;ea Nau. Sharon Watsmon seconded the motion, Motion
carrind.
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"...Shavon Witson recommended to go along With Harold Gray's
request to be renmoved as chief negetiator.

VLydia Sutherland nade a motion to sand & letter t©o each ons
of the Indian certified teathers to got up a mesting with the
school Board for negotiations, Sharon Watson soconded the
notien. Motion ecarried..." District #87 Exhibit i,

A letter [ron Lhe School Baard to the Indian teachers wae sent
in which the School Board reguested the Indian teachers to negotiate.
Tr22,;36.

1. Bafore April 26, 1977, Velk and Hau requested the rearons
for nonreneddal HF their contracte. The School Beayd's lebters in
ruply ctate 4in parts

",..Thig ig in reference Lo your letter of April 13, 1977,

which was received on Friday, April 27, 1997, reguesting that

the School Board of District B87 Hocky Boys' Reservation state
réarons of non-reneval of your teaching contract for school
year L1977 and 1sTe.

"The Echool Baoard has reviewed your past services, and has

dotermined that it wonld prelfier to conkider, for thies position,

afher candidatas.
Sincapaly,
87

Waltar Ray Denny
School Hoard Trustees!

HEA Fxhibit 415, 1a,

17. When My, Stancfield, Principal, was asked for Lhe reacons
for nonrepeval of Velk's and Nau's contracte, the Record aets
farth the follawing in part;

"LORING [MEA's Attorney]: Do you recall any discueeion an the
part of the #oard as to the ressons for nonrenewal? Normally
thess decizions, there ace p lot of facdtors involved as we all
know, and whether a toacher 1e satisfactory ol notj but, uh,
do you recall any diecussion of areas where they may have been
lackKing?

STANSFIELD: Yezm, T do.

LORING: Uh, uunid you explain to uf Where the School Board
felt that there wers problems: . _

ETANSFIELD: Uh, 1 don't feel st liberty to divulge the things
that ware, sh, discussed by the Epoard unless ['m required to
by the Hearluge Examiner. :

DFAOOGE:  1n order for a Hearingts Exaniner to rule on thip
type of matter, we would like as complele a record possiple. @
do not know the ins and oute of regquiring you to answer 1t.
Would counsel wish to say enything about it?

LORING: Uh, I've called him az an sdverse witness and 1
suggest that the Schoel District's coungel addrecs the matter.
HICE: I guess the aonly thing I can say about it is that I

L
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think that Mr. Crein 35 wondering whether he can probably
fairly represent what was in the pinds or thoughts of the
Schoal Board,

LORING: I asked - 1I'm not asking what was in

the minds or thoughkts. 1'm asking what wae said.

RICE: Okay. 1 gquess thén basically he would probably - I
think what ve have le a conflict here prebably betwssn the,
uh, Section 75-6105.1, wvhich allows & fon-tenured toacher Lo
regquest-a gtatement of reasons for non-ranewal, ag opponed to
thiz matter which dealg with the guestion of whether or not
they ware disnigsed for union acc?:itigu; and o it beciemes o
guestion of the School Board being reguired to, uh, defend
thelr action and, of ¢ouree, state roasons which, uh, would
poseibly or 1 assume by the patitiopers, net substantiate the
non=ranawal which actually & not reguired under the non-
tenured teacher statute, Just that my comment is thal, you
know, there it no need for ressons as such for dimmissal
although thers ig a regquest that statement can be made. And
go, [ have no particalar feellngs about this, 1 don't think
that Mr. Stansfield is going to, nh, indicate anything other
tian what he heard at that time and Doard nonbors thenselves
will probably come to indicate what they said alsc. And sg, I
have no strong chjection to his making those comments as long
4% the Hearing Exdnlper apprediates our feelings akoutl thak
vhich T think will be probably some substance of our briaf in
reaponke in this matter anyway.

D'HCOGE:  What was the statute section?

RICE: 75-6801.1, sub 2 in parsnthesis, R.C.M. 1947,

D'HOOGE: We basically, I an of the feeling that, ull, In order
for me to adeguately weigh this case, I can only do it if 1
have a complete record. Uh, than I would reguest that you
encuar it 48 ¥You se= fit.

STANSFIELD: Well, my feeling is, I'm willing to discuss, you
know, oh, 1 don't, I'm not intending to hide anything that
would have a meterial effect on bthe case but at the gaps Eime
1 don't wish to implicate the Board in anything that thay
might have dliscussed at that meating which could lead ta some
further camplication of thic matter, Uh, I could answer the
gquestion as Tar ae their disucesing, uh, the teaches's assaci-
ation activities and that was that there was absolutely nothing
2aid nbout thelr pepocistion activities nt that meeting.
LOAING:  Wag anything said about the arkicle in e paper:
STANSFIELD: 1 daon't recall that eithar: I don't cecall
anyvihing that was distussed about those matiers vhich are ,
;gally the substance of the gass," T8 Line 19 to Te70 Line

wWhen Mr. Denny was asked for ths rescons for nonrenewal of
contracts, he states the folleowing in part:

"RICE: And ware your reasons other than any involvoent [ale]
thoy had Wwith the MEA or thik newspaper natter or whatever
ocurred before?

DEXNNY: Yea, unhhuh.

RICE: And did you fes]l that, as a board pesbéer, they wenra
valid reasons?

DENNY: Yes." 1TrlDB(13=18), And, i

VLORING: Have, uh, have you ever visited Mr. valk's, uh, Fc.
Hau's ¢lapsroom?

DENNY: Ho.

LORATNG:: AL the School Board meeting, did the, uh, the neeting

=10=
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of April 12th, did the School Board menbers roview the aval-
dation that, uh, had basn mpde? |

DENNY: Yes, I'm sure they did that.

LOHING: D0dd you, uh, beth, the evaluations of both of thesa
poople, the prizcipal recommended, ul, that they be, uh, their
contracts be repewed, was there a discussion at the School
Soard moeting of why you decided mot to accept his resig or
his recomnendations? '

DENNY: Yes, thars were.

LORING: You made the motion to not renew Mr. MNau. Uh, barely
a mouth earlier you hadn't-EVen‘knuun who he was, and you'd
never visited his classroon, whit was the basic on which you
made the motion Lo bonrenou? _

RICE+ 1'd sbject to that'queuLLPn upon the groutds that it
goes into privilaged matters which I think by School Beard law
are not to be dealt with in tiis matter, in thie hearing.
There's no duty upon the School Board to divilge thoae matters
other than that the statomont wWwas subaitted, which it was; end
the law does not require details as to nontenired teachers
repeval or nponrenswal,

TARIHG: 1 think it's wery releyvant to thia procesdiog. "
TrioB; Line 22 to Trld%, Line &.

" LL.NTHRGGE: Dack on the record. I believe that the question
ig in order cince it wag nol an executive aoeasion and 1f thers
is major obhjections té ie, I'd 1ike ©o gee that point brieled
in the briafs: A
LORING: Uh, Mr. Denny, iy guestion wag, you made the motion
ts not renew Mr., Nau. Yet, a month before you hadn't visited
hig classroom. Wwhat was the badiz for your notion not ta
rEnaw?

DENNY: 1 guess the only thing that we discossed at this
particular neeting wag the School Baard fell and I felt, went
ulan? with their feelings, is that they wanted to roview other
applicants for this particular position. And that's on that
basig that 7 made my nolion on 1£.% Trlll Line 246 o T1112
Line 11, ‘

18. The School Honrd reguested either a retraction of the
letter to Ehe editor of the esvidence in eupport of it. NEA
Fxhibite #6,7, 8,10,12.

1%. HEA Exhibit $22 is a letter from Sean Mattliews Lo Mr.
Crain ceguesting a copy of the School's budget. Mr. Matthews hod
repustadly regqueated Lhe budgetary information and recsived no
raply. Trll B3.

B. Velk Findings

1. WVelk was a first grade teacher at Hocky Boy School District
#A7 For the schonl years of 1975-9& and 1976-77. Trz, 3.3%.

2. Velk hag a Aachelor of Arts degres from Northern Mentana
Tallege and is certified to teach kindergarten through the eighth
grade. Rocky Boy School wos her first employment as a teacher.
Tr3.,
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3, For the 1976=77 school year, Velk was president of RAES.
Bacause of the prior experience of Richard Leetang, [orner president
of RBEA, Welk did not wanst the preaidency of AREA. Velk isformed
Mr. Crain that if she accepted the presidency, she would loge her
job at tlhe spnd of the schoal year., 7Tr4,326, A letterc written to
Velk by Leons Mitchell, School Deard Chairman, and Dorothy Small,
School Board Vice Chalrman, states the following in pact:

"Februacy 28, 1977
1. Do you speak for yourcelf or are you speaking for nll

teachors at Lhe school? Please cpecify who $¥ob repres
sont?

i, WVorkal teports have resched dus that you ace making
Shre MHIL ba Hita st Chn GHelibe che yesr Fetkess ne
your union activities, aAre you meking such coamepnls?
[f fo, whiy heve you reached this conclusion?..."

BEAR Exhibit #u,

4. Velk wac a member of the REEA'S negotiasting team both
yearos of hor esmploynent. The Eirst year, Valk ohaly kept the pnotes
for the negotiating Leam, Tr5,27.

5. Welk war one of the suthors and eiyned the fotter to the
Editor, MEA Exhibit Z, Te7,

6. Mr, Btannfield, Principal, talked to Yelk about a different
labor arganization called National Acsociation of Profesgiona
Educalocs {NAPR). Trl4,75%,92. MNAPE is a labor organization which
operates on the principles of esployment benefitc being gained by
individual ized merits not collective merits such as MEA, Tr72,67.
Stansfield also talked te Velk aboul individual Bargaining and
baing peid on individual perits. Trll5,116.

7. Velk was evalvpated by Mr. Stanafleld on Decembor 9, 1976
apd an Maceh 10, 13%7, The avialustions were roviaged by the Schepl
Board on April 12, 1877 bafore they make thoir decision not to
renew Yelk's contract., Tr98,108, The evaluations reflect the

following in part:
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Nagapber &, 1976 March L0, 1937
Eatings Number of Items Rated Humber of Tteps Rated

Toor ] (]
Fair 0 (1]
Averageo a 3
Gaod i} 21
Excellant T 34

Sone af the itons and the conments on thous itenc:

Ducamber %, 1976: Hope
Harch 1G, 19771

-

JOB RESPONSIBILITY ATTRIBUTES:
THE TEATEER EXHIRITS THE FOLLOWING RESPORSIBILITY ATTRIBULES:

RS, O Displays a willingness to voluatesr for oft-schooltine
activities if posgible, in order to alleviate the
necessity of a6 assigument syetem.

[Comment:z] 11, Carolyn took a risk when she aconpted the
presidency of RBEAa jeb no ons elses seened to
wantand she has made some nicktakes it appeacs,
but I do et think it is her intent to hurt the
schonl in the long run,

FERGONAL ATTHIBUTES:
TUE TEACHER EXEIBITS THE FOLLOWING PEKSOHAL ATTRIBUTES:

Y. Exhiblits and openmindedness townrd the community, local
cobcerns, and the school:
n. doed not make judgements without gathering, ifnter-
preting, and weighing cut all the facts that are gathered
from all invelved _
b, ie nob prejudiced In forming epinions, ideas, argument
and/or judgamante.
<. doos not present a onesided view of things

|[Comment:] 7. The letter written to the editor of The Havee
Daily MNews and eigned by Carolyn and three
other teachars may not have besn the bost way
Lo gettle an argupent. At least 1t wap guestion-
ai:le booause it affected negatively the inage
af the entire school and adninistration when in
fact the argument wae with a single ipdividual,
it i belisvad. Howovar, this single mistake
sitvild not be coeneldered as grounda [of noorenswal.

PROFESS 106AL ATTRIAUTEE

THE TEACHER EXHI#ITS THE FOLLOWING PROFESETONAL ATTRIBUTES:

; i Fractices professional ethico--keeps natters private,
confidential; pergonal or hope preblens should not
interfere Wwith job==Sae note
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7. Hespects the opinloss of others; dond pot show disrespact
by making negative commonts--5ese pote

13, Dieplays loyality to the pchool and it objectives;

a. willing to defend its objectives and philoscphics

B, guggestions for improvement ace brought to eoprdi-
natars and principal

c. does not criticize the echool progran or staff 1o
the community without first knowing the infermation
ie correct, and theii going through the praperc
channala

1&. Exhibite a Wwillingness to divect criticism to the
gﬁg:upriatn peaple for the improvesment of the schaal
augh thas channelo:
. superintopdanc
d. acheol board
. eommuni by

| Commanta; | T &4 13 150,0,8 refer to PEASCHAL ATTHIBRVTEE
47 NOTE,

Summpaly Conment: March 31, 1977

Caroiyn Velk is one of the hardest working teschers 1 have
Enown., 1 will fesl a peasure of success with her [ag a teacher
under my supervision) if I am able te channel her energies and
enthieliaen inte the highest prierity areae of teaching. Givan
canstrnctive supervicion and tactful consideration she could become
a very productive professionsl. I recommend renewnl of contract
for the succeading school year, : '

s/ .
Frineapal®

MEA Exhibit 813, Te2l.

8. MEA Exhibit 16 ie a very good letter of recammendation,
doted June 6, 1976, for Carolvn Valk froo James . Davia, former
Principal of Roecky Doy School.

9. Caraolyn Velk wag a primary contact for Gean Matthews,
MEA'e Uniserv Director, Trio,ad.

10, fhe School Board and Velk had e good relationsiip before
Fehruary 14, 1977. Tr27.

11. At the April 12, 1977 School Board pesting, the School
Board 4id not discuss Velk's teaching abilities. The Record stotes

the follewing in pact:

"LORING: In regard to the noprenewal of Carolyn Velk, waa
tlere and [sic) discugeicn, uh, other than the same thing that

-14-




FT B <= o O

H'L
11§
12

1A

28
Pl
£l
HA

a2

i

you said about Mr. Nau that you wanted to interview other

R i R g TR

DENNT: No." Trili(v-12)

12, Weolk is now enployed ar & sscond and third grade toacher
in Big Sandy, Montana. She 18 currently earning §3300 annually.,
puring the sumner of 1977, VYelk ltcurred $1100 in meving expenses
Fron Havee to Bilg Sandy. Tr2a, |

€, Nau Fipdings

1. Charles Maw wag & juniar high school teacher at the Rocky
Boy School for the 197677 school year., Tral.

4. HWau hae & degree frop Western Montana Opllege, After
college, Nr: Nau taught for one year at Willow Creck, Hontana, and
then at Rocky Bpy, Montana., Trdl,&42.

3, Hag was elected Chief Negotiator of BRER, Nau testified
that he had a fear of lesing his teaching job bechuse he was Chief
Negotiator. Tr27,28,42, 63,

4, Nau vas cne of the anthors and signed the Letter to the
Editor. MEN Exhibit #2, Trd49.

5. Stancfield evaluated Nau fronm November 23, to Degember 24,
1577 and on March 28, 1977. The evaluations were reviewed by the
School Board on April 12, 1977 before they made their decision not
ke renow Nau's coptyract. Tr%e, 100, The evaluatione reflact the
following in part:

Havember 23, 1976 Lo

Dacenmber 20, 1576 Marech 28, 1577
Hatings Number of Items Rated Humber of Ttemg Rated

Paor (K] 3
Fair (8] 1]
R R TS D 3
Good 2 16
Excellant TE E4

Some nf the ltens and tho compents to those {tenms:

First Evaluation: Nonoe
Harch 28, 1977:
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FERSOHNAL ATTRIBUTES:
THEE TEACHER EXHIBITS THE FOLLOWING PERSONAL ATTRIBUTES:

7. Exhibits and opehnindedness taward the commnity, local
concerns, and the school:

a. dosa not make judgoments without gathering lnter-
preting, and weighing out all the facts that are
gathered from all involved

b, is not prejudiced in forning opinions, ideas, argu=-
nents, and/or judgements.

[ doga not present a onesided view of thinga

[Comment:] 7. This relates to a letter to the editor of The
Havre Daily News vhich reflected pegalively
upon the achool and ite administration.
PROFRSSICNAL ATTRIAUTES:
THE TEABHEH-EKHYBETE THE FOLLAOWING FROFESSIONAL ATTRIRUTES;

4. Practices profeasionnl ethics--keeps matters privata,
confidantlal; personal of home problems ahould not
interfecs with job

7. Recpects the cpinions of others, does not ahow
digregpect by making negative commente

13. Dlsplays loyallty to the school and lts cbjectives:

¢, does not criticize the school progran or skaff
in the commupity witheut firet knewing tha
infornation is correct, and then going through
the proper channels

[Commant:] 4 7 13 refers to comment under 'Personal Attributes!
8#7. 1t appears that all regular channels of the school adoin-
istration inciuding grievance procedure should have been
uxhggated prior to making pulic issue of teacher negotiations
problens.

[Comment:] 14 Mr. Wau haes chown a great deal of initiative by
developing a conpetancy-~based curticulun far hig classes for
next year, He is continuing on this project hoping to complets
it for both 7th and 8th graodes by the end of the year,

Sutnmary Comeont: Hr. Nau's work has been of 4 high lavel
connigering cthat this is his first year with the distriet and
nis second year of teaching.  His efforts in discipline,
communication with adeinistration and curriculum have bhean
outstanding. He ic respected by students and, I believe, by
parsnts: I have np reservation in recommending Charles for
renewal of contbact for 1977-T7H.

af
PHINCIZAL

Hau'r reply:

T foel thet ny professional ethice have hean unfalrly judged
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bacause of a article not having to do with ny teaching or

iovolvement with the kids. Thisx 1p shown by the low marks
given on page 4 questions 4, 7, and 13."--MEA Exhibit #17;
Trs8,58,

6. KMZA's Exbibit 1% ic the Teacher of the Year Award which
wal awerded bto Mr. Nau by the Junior High Studente, Trél.

7. M. Nau testified that he and Mr, Etansflield had had
sevaral dipcussiones on individualized contract nagetiation.
TeTd, M, 7R, 73, The Kecord states the following in pare:

LORING:  Uhm, during this period, whén there was probless of
getting to the bargaining table, did you have any discussions
with, uh, Mc. Stanefinld regerding bteacher organizations?

HAUT Uk, well, ub, there were many times when 1'd stopped at
leon's [Stanafield] office, you khow., Uh, Harald [Gray] was=
gong an awiul lot of tipe and Leon was kind of an intermediacy
tharse it seemad like belwsen the Boatrd, He knew what was
gaing on for tiem and I know what was going on for myselE, uh,

and my negotiating tean abnd the teachers; and ve had diccussed

{ nany Eimes What the problems were and low we could got the

probleme oul of the way and continue down the line to, uh, get
the boll rolling as far as negotiations., Aand, oh, Taon seened
to = folt In nany cccasions the fact that if we wanbt on an
fndividualized basis wilth the exclusion of MEN and want on our
own merite and everything, that would be the route to go
becayse there would Be po hassel as Tar as, wh, swaluation or
any other complaints lodged against the School Roard becaupe
that was the MEA doing that and if we disaffiliated ourselves
Individually from MEA then there would be no complaint with
the Schocl Board negotiating with us minglely, _
LORING: You started by vaying that Leon seamed to fonl this,
Is this what bLe said?

¥al: Yeah, woll, yvou know, his foolings on the subjoct ia
what he had mentionad,

| LORING: What hie vetbalized feclings were becnuse pone of us

know what was in his haad?
WAY: Yealh; yenh...® Te57 Line 19 te TY5E Libne 17.

Hr. Stanofield replied:

RICE: ‘What 3is vour conment about the statemenks that you
asppear to ba urging that dndividual negotiation was the way to
go, What did you mean by that?

STANSFIELD: Un, I don't, 1 naver smade any componts to any
staff menber, includipg Mr. Mau or Mrs. Velk, that 1 thought
that they should have individual negotiaticns. [ never said

this. Unh, the one thing I did, which 1 believe has confised a
| munbar of teschers and I think it's of interest to note, that
many teachers bave, on our stafd, have only taught hero and
they're not femiliar with procedures vsed in other places. Bet
lagl year, 1 discovared after 1 came here that our teachers,
a4t well as not having o mester contract, neither did they have
an individual contract, which is required by law. And late in
the apring, uhk, aftor teachers had been notified of renewal or
nen-reneval, uh, I vas able to parsuade the School Board Elet
an individual contract wabh treguired by law and we actually
issued individual contracts which would be for those teachers
which were reasswed. Now, I believe that if thoy thought that
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T had urged them to do individezl negotiations, that they wera
confusing that idea with thée idea that they neaded to have an

individual teaching contract as reguired by Iauw.

RICE: %o that whs the basls of your cammont about individual

invalvment [gdic]?

STANSFIELD: Yes, I nevor used the word individually negoblate

or I sever diccussed with any staff nepber, Inciuding these
two people, the idea that I thought that they should nogotiatea
ipdiwdidually with the board.

ATANSMIELD: Becausa | know that the lav requires sopething
elpe, at least whes there's an organization invalwed. . . "
Tr3l Line 23 Lo Tr 94 Line Z4.

Mr. Hau's rebuttal testipony if ae follows:

Epin

"LOHING: Uh, you were here whon ME. Stansfield testified that
the onlf coanversation he hod had shout HAPE Was one copwvaras-
tion with Carelyn Velk. Uh, your originel testimony, uh, was
to the contrary, Do you want to revise your teatimony?

WAL;  Well, at the, at the, time I testified previously, 1'd
nentioned that he and ! had discussed this at nany times, uah,
and at great length during acine of the time, He, ul, to tha
contrary mentionod that it was due to the fact that all
teachers had to have an individual contoact by sbate law.
Well, what I was talking about wos the meetings I hod with hin
in his coffice and the diccussions that teck place durlng the
nontha of February and March before the non-repeval.  Xow the
individunlized contracts that he mentioned didn't cops aboot
or take place until the end of May so what T had talked to hin
about waa, uh, hov we could get the ball rolling at that
particular time lapl winter and how we could do it and hs'd
mentionad the fact well the unlg way to really get around thie
evaluation, nh, was to o individualized because the evaluation
wan the holdup and the Board was wider no obligation Lo negotiate
with the ULP being, uh, in the courts. And so conseguently,
I« mentioned the individunlized way was the only way to go."
Tel19{2-22]). '

B. Nau was & primary contact for MEA's Uniserv Director,
Habtthews. Trog-09,

9., There was no dissatiefaction with Mr, Nau's teaching.

T Record sets forth the follewing in part:

"LORING: Had there been dissatisfaction with Mr. NWau, uly,
teaching and where he, uli, the classesr that e was teaching?
DERNY: No, not - 1 don't think ae, TriiZ2{11-13).

13. Mr. Nau hag been unable to find saticfactory employvment,

TIGE, 71,

I1T. DISCUSELON
| would like to start by camparing the National Taker Relations

Act (NLAA) with the Montana Collective Bargaining Act for Pubiic

Employaes.,

~18~
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Rights of the Employecs

HLEA

YHac. ¥,  Esployess ghall have
the right to selforganization
fore, join, or asslst labor
organizationeg, Lo bargain col-
lectively through representa-
tives of their own chobsing,
and to engage in other con-
certed activities for the pur-
pepe of callective bargaining
or other mutual aid or protec-
tion, and shall also have tho
tight to refrain from any or
41l of guch activities axcept
to the extent that such right
may be affected by an agroement
recpuiring menbership in a labor
organisetion as a condition of
enployment as authorized in
gaction 8. (a)] (3} [42 Btat.
452, 29 U.B, Code, Eec. 157, as
amended by P.L. 101, 00th cong.,
let Sesn.

] nl'.'ti'k"it.iEB 3

hct

"949-1603. Employees' right Lo
join er form labor organizaticn to
atid engage in collective bargaining
(1} Fublic esployess
ghall have, and shall be protected
in the exercige of, the right af
self-organization, te form, jain
&y apsint any labor crgonization,
to bargain collectively through
repregentatives nf thelr own

choosing on questions of wages,

hours, [rings benefits, and other
canditions of employmrent and to
engage in other concerted astivi-
ties for the purpora of collective
bargaining or other mutual aid ox
prataction, fres from interference
restraint or coarcion.

Unfair Labar Practices

NLEA

Sec, B, {a) 1t shall be an
unfair practice for an employer
(1) Te lnterfere with, restrain,
0F comroe applayess in the axer-
cisag of the rights guaranteed in
section 7., [49 stat. 452, 29 4.
5. Code, Sec. 153 {1).]

»o. (3} By digcripinntion in
regard te hire or tenure of
enploveent or any Lerm or con-
dition of enploynent to encour-
age or discourage nepbership in
any lebor arganlegation:., .M

AsL

S549-1608. tmfaly labor practioces

af amplover or labor organization.
(1) It i an unfeir labar practice
for a public smployer to: (a)
intecfers with, restrain, of coerce
onployees in the exercise af the
rights guaranteed in sectiopn 50—
1603 of this act; {¢) discriminate
in regard to hire or temure of
employnant or any term or condition
of enployment to encoirege or diss-
conrage pepberehip in any labor
crganizaliony... "

I think the above fed=ral and state ctatutes are comparable,

Therafore,

spplication of Montana'r collective bargainlng statute,

[ will look at the NLREE case law for a reascnsble

This

principle was approved in State Departnment ¢f Highways v Public
Employess Craft cqunq;;. (op. cit, page 2|

A, T« Firct Tost

The Copmeree Clearing Houee, Inc., Labor Law Coursa. ¥ 1572

(1972) sets forth the following test {in part):

-18=
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"In detarmining whether the employer has viclated the act
[NLEA], the Board {National Labor Relations Board (NLRB))
endeavors to detetrnine the motivating caumse of the acticn
alleged to be discriminatory.. In a4 gresl many inctances, the
amployer asserts that legitinate reasons existed for his
action. Improper motivé diwtinguishes an unlawful discharge
from a lawful discharge. LRB ¥. Contlnental Fipe [ine Compan
161 F. (2d) 393; NLEB v. RQEW“ re & Rpbber Co, 161 E. .;!%51:
744. In determining uhether the action was discriminatory or
jnatified on the grounds assgigned by the mmployer, the Board
qives consideratlon to the following factors:

{1) The sntire background, including anti-undon activity;

{2) Percentage of unisn smepbers or leaders among the

eoployees affected;

{3) Mdnisaione;

{4) Statement by the dlscharging supervigor tending to
chow his state of mind;

t4) Answers to complaints which do not deny the discrimi-
nation; '

t6) Feilure to oxpliain a diccharge at the hearing;

{7y Failure tg cell ac witness panagement representative

heving persenal knowledge of the reason assigned;
Effect of discharge on unlonization--whether or not
the leading organivers and officiale of Lhe union
have besn aliminated;
(9] Esplonage directed toward identity of unlon members;
(L0} Ertent to which the discharged employee engagad in
union sctivity
{11] HAelation in point of time of epployer's saclion to
arployes’s union affiliation of actiwvity:
(12) Disparste treatment of competing unions,
In addition, the EBoard considers the afllfected smployec's
gurvice record, hie efficiency, and wlhsther or not the dis-
charge was peremptory and withoul warning. '

-
[11]
f—

Applying this tast to Velk and Mauw, I find:

{1} The enltire background, ineluding anti-union activits:
The hignest antl-union bachground was coooibted by the Scheol Board

when they removed Sean Matthews, MEA's 'upion representative,' from
the meating of March:-14, 1%77,. Trls,56,84,B5,89;60. Ewen afver
conplaints from ¥au and Velk and the reassurance from Gray that
thers would not be a news article, the School Board and/or Admin-
istration provided inforpation for an anti-MEA news article.

Trade, 40,49, 64,65,

This wnfair labor practice sppears to be a non-stop conbinu-
ation of ULP§I3-76. This is best dononstrated by Mo, dray when he
Wrote ...the RAEA has three choices:

(4) Joiln come other unio,

(b} Drep ULPH13-76, or
{c) Negotiate individually,

L9080~
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and when Dersthy Spall stated...if the teachoers did not choose one
of the above, the Board would continue to fight the charges in
ULE#L12-78 all the way to the Supreme Court, if necessary. MER
Exliibite H2 pnd $3.

(2) 1Ihé percentage of union members or leaders apopg the

| onployees affected: The MERA's negotlating team primarily consisted
. of Yelk, Hau, Viethenheimsr, and Ford. Fifty percent of the nogo-

tiating team was not relirsed--the president and the chief negotiator.
Tr;.ﬁ'. 25| ?.E| '}2,.
13) Adnlsslions:  None

{4) Statemant by the discharging supervisor tending to show
hig atate of mind: No statements were made by the Scliool Board or

Adminisreation. The activities of the School Board and the com-
nittos wera: (a) Mc. Denny quizzed the Leacherc abaut why they
wanted MEA and Sean Mattheus, (b) A letter to the Indian teachers
requasting they negotlate, (o} Minnie Watson'e and Harold Gray's
teguest to be repaved {rom the School Board'w pegobtiating team, and
(d) The prohibition of labor uniocns on the Bocky Boy Heossrvation by
a Tribal Resolution. Trl6,17,33,101. HM=EA Exhibit #14, School
District Exhibit #8.

(5) Amswere to complaints which do not deny the discrimina-

tignr None.

{6) Failure to explain & discharge at the hearihg: Mr. Denny

and Mr, Stansfield pever did explain Why the teachers were net
rehired, When they were asked {f the Ceschers were not rehired
becaunse of union actlvities or whionrelated activities, they
repliijaed "No.® Trvd,104, When Mrc. Deony wak asked if the teachars
wore unsatlefactory or prablem teachers, Mc. Denny replied *Ho."
Trii2. 113,

(7} Failure te call as witness panagement representative
having personal knowledos of the reason assigned: The School Board

AT
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called two vitnsszec—-peither one explained why Velk and Hau were not
rehired.
{8) Effoct of digcharge on unieniration-——vhether or moet the

" leading organizers and officiale of the wnion have been eliminatod:

RBEA never finished negotiating the contract for the 1977-78 school
year. The teachars et Hocky Boy currently do pot lave a mastsrc
labor agreepent. Tr5,24. T Delleve If the Schoal Bpard had voted
to renew President Velk and Chief Nnggtiatpr Hau, the RHEA would
have had a Haster Labor Agresment. Velk and Nau were Mr. Matthew's
and MEA's pripary contacts at Toecky Woy, 'TrEB,83. With Nau and
Yalk belng the primacy contacts for the parent labor organizatiom,
the leadership at Nocky Doy was effectively elininated when Lhey
vere fired.

12) Espioange directed toward ideatity of union memberss:

Hone.

(10) Extent to which the discharged employes engaged in union

activiting: Chief Negotlator Nau and Prosident Velk were very
active in the RBEA, Mr, Mau arcanged sone of the negetietions
neebings and mot with Dorothy Small and N, Crain to object to the
propogsed nows article, Mr. Gray caised cain with Nau when the
Letter to the Editor appeared. Ms. Velk and Mr. Hau wrote To Mr.
Gray on April 1, 1977 to reguest additional negotiations. Velk
wrote to Mitchell in regeszds to Gray's activities and Mitchell
wrote back. Tril,42,.48,4%,.50,65, 104, HEh Exhibits #4, #5, and
N2,

(11] Helation in point of tins of employer's sction to enploy-

co's union affilietfon or activity: The RBEA activities cpﬁuintnd
of pushing the Sechoni Distrlet to hegotiatu A Master Labor Agreenenl.
I belleve ths Schﬁﬁl pistrict had only ohe vway to slow down RBEA's
push, L.e., Velk's snd Nau's push; that 18 not to rehire Velk and

Hou.

g2




I (12) [disparate treatment of competing uniens: T give no

2| waight to Stamufield's answer sbout individualized contracts,
T+94,118. Mr. Stanefleld's NAPE and individualized contract

=
=

negotiations and Mr, Gray's three choices—-(a) join some other
enion, (b) drop the ULP, or (c) negotiate individually--all add up

Lo very poor treatment of MEA in comparidon to managemsnt's ideal

o MmO * &

union.
Looking at MEA'z Exhibite #13 and #17 (Velk's and Nau's evalu-

atdene), I find Excelleat first evaluations and Good second evaluations.

- 8-

The [irst evaluation was before Hau'as and Velk's strong involvement
11 | in RBAFEA'® contact npegotiations. If 7 remove all laborrelated

12 | aptivities [rom the second evaluptions, I once again find Excellsnt
I} | evaluations,

I4 | 8. A Second Test

15 The t1.5. Suprems Court in WLAL ve Great Dape Trailers, [nc.

147 {1967) 388 U,5,26, 65 LHRM 2465 at 2469 setb forth the following

17} principles in part:

16 "From Lhis review of oiur recent decigions; several principles
of controlling importance hore can be distilled, First, if |t

e can roasonably be concluded that the employer's disorininatocy

‘ copdict was 'inherently destructive! of important saployes

40 rights, no proof of an antiunion motivation is neecded and tie
Board [NLRA] can find an unfair labor practice even Lif the

1 erployer introduces evidence that the condiect was motivated by
business copeiderations. Secend, if the adverse effect of the

2z discriminetory conduct on employes rights in *conparatively
glight,' an antiunion motivation must be proved to sustain the

ol charge if the epployer has come forward with evidence of

! legitimate and subatantisl buginess justifications for the

24 conduct. Thue, in either situation, once it lhas been proved
that the employer engaged in discriminatory conduct which

25 could have advereely affected enployee rights to sone extent,
the burden is upon the employer to esteblish that it vas

26 rotivated by legitinate objectives since proof &f motivation

e iz mpRt accessible to him,"

i Irt the pame casse at 65 LRAM 2469, the U.5. Supreme Court applied

i the above principles as follovs in part:
"“Applying the principlee to this case then, it is not neces-

Jo aa:s far us to decide the degree to which the challenged
conduct might have affected employec rights. Az the Court of

H apfeala correctly noted, the :ampani cane forward with no

a avidenca ¢f legitimate motives for its discriminatory conduct.

o 5
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363 F.24, at 134, 82 LRRN 2456 The company simply did not
nect the burden of proof, and the court of Appeals misconstrusd
the function of judicial review when it proceedsd nonetheless
te speculate upon what might have notivated the company.

Since diecrininatery conduct carrying a potential for pdverse
affect upon enployee rights wae proved and no evidence of a
proper motivation appeared in the record, the Board's con-
clugions were supported by sukstantial evidence, Universal
Caneca Corp. v. Labos Board, 340 U.5. 474, 27 LERN 2373 (1951},
and should lave besn cuntained,"

The facts in thia case are:

A. the RBEA wae btrying to negotiate a Master Labor Agreement
for the 1976=77 School Year, The master contract was never com=
plated, Thete is no ourrent labor agreement at Necky Doy for the
teachers, T15,2%.

b. on April 12, 1977, the School Board'e Chisf Negotiator and
one member of the Negotiating tean asked o he ralieved of thair
nogotlation duties.

¢, on April 12, 1977, the Sclibol Board voted to lnforsm Lhe
Indian teachere that the Schocl Board would negotiate with them,

d. on April 12, 1977, the School Board voted nobt to rehiro
REEA's President and TEEA'e Chief Negotiator--Velk and Nau.

@, the School Zoard repeatedly refused to negotiate because of
the Unfailr Labor Practices Proposed Order and the Tribal Resolution.

T judgs the above agtions of the School Board as a caloulated
plan not to negotiate with RBEA. T further judge the calculated
plan of the Schopl Roard to be inherently dostrustive Lo the enployens!
righte to negotiate.

At the same tine, I find the Schocl Board affered no businees
reasen Lor the non rehiring of Velk and Nau.

C. A Third Test

In ULPZB=TH, Dillings Education Association w4 Billings School

pigteict, the Montana School Board Association's attorney argued
bafore the Boatd of Percopnel Appeals that ML. Healthy should be
applied in non reliire cases.. The Wt, Healthy case involves, among

pther items, the exercige of a constitutionally pretected right of
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the Firct and Fourteentl Amendoents.
The U.5. Suprene Court in HL. Healthy cCity School District

Banrd of REducation vs Fred Dovle, No. 751278, 441LW4079, Bureau of
Hational Affaivs 69L:24(1-17-7%) at 691127, set forth the following

Apn parti

"a rule of causation which focuses soley on Whether protected
coenduct played a part, 'substantial' or otherwise, in a decisicn
not to rehite, could place an eaployes in a batter position asn
a reault of the exorcige of constitutionally protected conduct
tian he would have cecupied had he dane nothing. The dif-
ficulty with the rule enunciated by the District Court is that
it would require roingtatement in cases where a dramatic and
perhaps abrasive ineident is inevitably on the minds of those
raspansible for the decision to rehire, and does {ndeed play a
part in thal decision==pwven if the cane decision wWould have
bean reached had the incident not occurred, The canatitutional
principle at stake is sufficiently vindicated i€ auch an
eoployas istgiacgd in no worge s position than Lf he had not
engaged in the conduct, A borderline or mnr?innl candidate
should not have Lhe employnent question resolved against him
because of constitutionally protected conduct. But that same
candidate cught not to be able, by engaging in such conduct,

to prevent his employer from assessing his pecformance record
and Teaching & decision not to rehire on the basie of that
record, =simply becanae the protected conduch makes the enployes
more certain of the cocrectness of lte decision.!

The U.5. Suprome Court spplied this rule as follows:
"Inltlally, in this cass, the burden wae pruger]y placed upon
respondent’ to shew that his conduct was constitutlonally '
protected, and that this conduct as a 'subetantial fagtor’--or,

Lo put it in other words, that is vas a 'motivating fector' in

the Board's decision not Lo rehire him, Respondent having

carried that burden, however, the District Court should have
gono ofi Lo deteimine whether the Board had ehown by a propon-
devance of the evidence that it would have reached the same
decigion af to respandent’s reamployment even Lo the aboence
of the protected candnot.”

The copplainant in this case did show that the labor conduct
of Yelk and Hau--negotiating a labor contract--is a pretectad
activity, The complainant went on to show that Velk and Nat ware
good teachore. Trll2,113. NZA Exhibits #13, §17. Therefore, Volk
and Mad must pot have been rohired because they wore the precident
and chief negotiator for RBEA. 11 T remove all labor activities
from the Record in this cage, the Schonl Board falls to demonstrate
that they would have reached the same docision in the absence of

guch protected labor activities.
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In review of prior Board of Tersomnel fAppeals® cases. T £ind

the above acgunents compatible with Frazer Educetion hssociation

vs Valley County School District Mo 2 & 20, ULP1576 and Teamsterp vs

flavalli County Commissiogers UL 473,

1. CONCLUSIONS OF Law
The Rocky Loy Bechaoal District #47 did commit an unfair labor

| practice by the pon-renewal of VYelk's and Nan's teaching contcacts

for the 1977-74 school year, The Schosl did viclate Section

59=-1605(1)(a):
"...interfere with, restrein, or coerce epployees in the
exercise of the rights quarantesad in section 5%=1603 of this
act;..."

and Section 59-1405({1)(c):
", diecriminate in regard to hire or tenure of employment o
any tern or condition of emplojnent to pnoourage or discourage
membership in any labor organization;.,.”

_ V. JEMEDIES
A. General

The NLREA and Montena's Collective Bargeining Act for Public
Enployeesn provides for the fbilawlng renading:
HNLEA The Act
Eec.10, {¢) The ftestimony taken 59-1607. {2) The teatimony Laken
by puch pepber, agent, ¢ agency by the board orf ils agent shall be

or the Board sheall be reduced to  teduced to writing and filed with
writing and filed with the DBoard. the board., Thereafter in its dis=

Thereafter, in ite discretion, cretion the bLosrd upan notice nay
the Board upon notice may take take further testipony or hear
further testimony or hear argu- argument. If tpon the preponder=

ment. If wpon the preponderance  ance of the testimony taken the
af the testimony taken the Board board is of the opinlon that any
shall be of the opinfon that any person naned in the copplaint has

ereon naned in the conplaint engngeﬂ in or is engaging In en
\as engaged in or is engagling in wnfair labor practice, it shall
any such unfalr labor practica, ptate ity findings of fact and
then the Board shall state its shall igsue and cauee Lo be served
findinge of fact and shall issue  on the person an order raquiring
and cauge to be served on such him to cease and deegist from the
persen an order reguiring such unfair labor practice, and to take
porRon to cease and desist from auch affirmative action including

guch unfair labeor practice, and reinntatenent of employees with or
to take sich affirmetive acktion without back pay, as will effectu-

including reinstatement of ate the policies of this act, The
enployers with or without back order may [urther require the
pay, aw will effartuate tha person to nmake ceports from time

policies of this Act: Frovided, to time ghowing the extent to which

That where an order directs hier hag compliad with the order.!
reinstatenent of an emploves,

_2.?_
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back pay may be reguired of the
apployer or labor organization,
a8 the case may be, rosponaible
for the discrimination suffersd

by him: . ..”

I will onee again look te tho NLAD for guidance in applying
Hontana's Statute, From Lthe Montans Act and the case at hand, I
belisve the minimum I should €0 is to require the School Board to
reinstate Nau and Velk, At the gane tipe, I aust logk at back pay
for the lops of wages, loss of benefits, moving expenses incurred,
and interest.

B, Reenployment Contracts or Letters of Reenploymont

To make Yeli's career wvhole, T will order that this reesployvment
contract be copsidored her fourth consecutive contract when calou-
leting salory and banefite. When offering MNau this reemploynent
contract, the contract is to be congldered his third consecutive
contract when addressing the guestione of wages and beasfits. Each
contract offernd Yelk and Hau after the roepployment contract ir to
e calculated by adding one year experience to sach contract,
regpectively,

The school Board is to offer Velk and Nan the reepployment
cutitracts for the 1978-749 achool year in April of 1878 in the sane
panner as the other contracte are offered to tha other teachsrsy,
Valk and Nau are Lo return their reapploysment contracte in the pane
manner as the other teachers return their reneval conlracls.

€. Doty to Geek OLher EnplofYnent

1f an enplaoyee is not rebired because of his union sctivitles
and the employee is agking for back pay, the emplaoyee mugt nmake a
roasonable effort to seek new amployennt, Phelps Dodge Corp.
ve NLRB {1941), 313 U.5. 177, 8 LRRM 430. The NLRE {und this

Board} considers each case nf bBack pay with respect to the indi-
viduals involved and with respect to the record as a whole: NIAB vs
Rice Lake Creamory (1972) GZLARM 2132.

- T
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Aecaues the Record states oply that Naw has baan uwpable to
find satisfactory employment, I cannot determine that Nau has made
a ressonisble effort to seek new employment as stated sbove. Did
He, Nau make 4 repupnable «ff6r't Lo gesk snploynsity? [ belieye
this guestion and other guestions can best be answered by Naw. 1
will attach an affidavit te this Order and order that Nau completn
the affldavit within 15 calendar days after receipt of Lhin Ocder.
Within 20 calondar daya after the recedpt of NWau's affidavit, all
attorneye of record may address any matter raised by the affidavit
in a bhriaf which ig to be mailed to all parlies of record: After a
ceview of Mau'o affidavit and the sattorneyat kriefs, i€ appropriate;
I will then order back pay, benefits ond expenses.

Because Velk {8 amployed, to moke her whole, 1 believe if the
pay and banefite at her present ampleyment are lece than what sghe
would have received at focky Boy, Recky Boy is Iiable far the
difference,

0. Computing Zack Pay

The NLED in the Woolworth Co. cace set forth a back pay prin=

cipie, The U.5. Supreme Court in NLGEB vs Seven-Up Bottling Co.

(1953 ), 344 11.6. 354,31 LEEH 2237, ipheld the Woplworth pay formulan.
The Waolworth pay formula basically stops reluctant employers from
slalling a reenployment order decreasing the amount of back pay.,
The reluctant eaployer would stall reepployment as the aggrieved
enplayes wonld possibly earp higher wagea, The higher wages would
then be applied to the back pay award. The NLRB set [orth the
follawing in the Weolworth Co. cage (1950) 50 NL®E No. 41, 26 LIRM
118% and 11B6:
"he deleteriops effect ypon the companion remedy of reinstate-
ment has bean twofold, Some epployers, on the one hand, have
deliberately refrained from offering reinstatement, knowing
that the greater the delay the greater would be the reduction
In back pay liability. Thus, a recaleitrant enployer may
continge to profit by excluding union adhwerents from his
noterprise. Eoployees on the other band;, faced with the

prospect of gteadily diminishing back pay, bave frequaently
cobntered by waiving their right to redinstateoent in order to

~qh-
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toll the running of back pay and presetve the apount then

owing. Upbn analysis of & substantial number of cases involwving
guch action, we have found the economic motivetion and compulsion
upon the employee nob difficult to discern.  Upemployment or
enploynent at lesser wages may have resulted in the exhaustion
of the enployee's savings, his incurrence of debis, and aven

in the deprivation of the necessities of life,  Our obssérvation
on this acore accords with the wiew of the United States

Suprene Court which, ia teeating this general problem, recognited
that the warkar ileg ‘not likely to have sufficient resources'

to sustaln the necessary '‘mitimun standard of living necessary
for Lealth, efficiency, and general well-being' during such
pericds. The conseguent deslre for the wigtin of discrini-
nation to recoup the maxipum amount possible in order to

dffgal such losses, even if this muet be accomplisahed at the
price of relinguishing the right to be returned to his fommer
position, mey readily be anticipated. Ths Board has viewed
these results with concern because we, as well as the courts

of review, have long regarded the semedy of reingtalensnt ar
ono of the moest effective measures axpressly provided by the
Act [Mationnl Labor Relations Act] for expunging the effects

«f unfair labor practices and paintoining industrisl peace.

"The public interest in discouraging cbstacles to {ndustrial
peace requires that we seek to bring about, in unfair labor
practice cases, 'a restocation of the sltuvation, as uearli ag
pensible, to that which would have obtained but for the illegal
diacrimination. In order that this end mey be offactively
accomplighed threugh the padium of reinstatement coupled with
back pay, we shall order, in the cage before us and in future
cases, that the loss of pay be computed on the baais of eech
separate salendar gearter or portion thereo!f durding the poriod
from the Recpondent's discriminatory action to tho date of a
proper oifer of reinstatepent. The guarterly periods, hersin-
aftor called *guarters,' ehall begin with the first day of
January, April, July., and October, Loss of pay shall be
deternined by deducting from a sum egual to that which. -.
[employes] would norrally have sarned for each such guarter or
portion theresl, her met earnings, if any, in otler eoployment
during that period. Earmings in one particular guarter shall
have no effect upon the back pay liability for any other
quarcter,”

1 hareby adopt the above logic end formula ln computing Velk's
and Nau'g back pay, beneflts and exponges.

Due to the fact that teschers teach for a nine-month school
yvaar, Nau's back pay, if ordered, calculatlion will end at the end
of the rchool year in the year that Rocky Boy School District
pffers Nau a coutract for reemploynent, Because Velk ic now teaching
at the Rig Sandy school system for the 1377-78 school yeer and not
wanting to Inflict any harm on Big Sandy Schoeol System, Velk's bock
pay calculations will and at the end of the school year in the year
thet Rocky Boy School District offers Velk a coutract far sToemploy-

manT,

-2p-
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Bocauee there is no contractually determined salary echedule
{Tr24), I will direct the parties to uaae the following formula to
calculate Velk's and Nau's back pay for sach guarter:

VELE: The average guartscly base salary for all full-tipe
Leachers, kindergarten through eighth grade with two, three
and four years teaching experience at focky Boy or teachers
assigned at that level at Rocky Boy, less Velx's guarterly
salary fron Blg Sandy, less any additional fncome,

NAU, 1f back Tn$uiu go ordered: The average gquarterly base
galary for al. 11tine teachere, kindergarten through eighth
grade with ona, two and three years teaching experience at
Rocky Doy or teachers assigned at that level at Hocky Boy,
lmss any guartorly salary earped.

inenploymont coppensatlion income io not to be considered of incope,

FLEA w. Gullett Gin Go, (1951} 340 U.5. 341,.27LRRM 2230,

The Record shaws no other benefite--insurance, teacher retire-
ment, Social Security--that VYelk and NHau ikay have lost. 1 grant
any difference in any benefit that Velk and, if applicable, Hau may
have lost to be paid by the Schoel District te the respective
agency with interest.

In order Lo accomadate this Order, Lhe parties are directed to
ei:hange and provide this Board a oopy of all calcalations, averages,
ligting of wages, guartecly sarnings, lost benefites and athor
needed dtems within 50 days of the last day of school in the year
that the School Dietrict offers Velk and Nau tesmploynent,

E. HMaving Expenaes

The HLRE® has ruled that if any fees or extra expenses are
accrued in obtaining or retemining new employment, the expenses are
a linbility to the employer. Harvest Queen Mill & Elevator Co.
wa NLRE {1940} 26 LERN 1189 and Local 24% International Brotherbood

_of Teanstors vA NLRE (1956) 18 LREM 1254. In light of tha above,

1 grant Velk's prayer for $1100 in moving expenses (Tr24) plus a
reasonable amount for moving back to Aavre, Montans Lf she accepts

reemploynent at Tocky Doy,

-30-
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F. Interest
The NLAB in 1962 adopted a policy of adding & percent interast
bo their back pay orders. Reserve Supply Corp. ve NLRB (1963) 317
£24 705, 53 LEHM 2374 and Aztec Ceramics Co. ve NLRD (1963] 53 LERM
2480. T hereby grant & percent annual interest to be added to sll

avarded back pay, benefits and expenses.
V1. TFROPOSED DROER
| % Hbuky Aoy School District #67 i3 ordered to cease and
desist frem:

&y interfering with, restraining, or coorcing smployeas
in exercising the rights guaranteed in section 5921603 and

B. digcriminating in rvegard to hiring or tenure of
employennt ar any terms or cotditions of epployment Lo encouragn or
discourage memberchip in fiocky Boy Education Assoclation and any
ather fabor organizatian.

Kocky Bay School District $B7 15 ordered to:

A. aoffer reemployment to Carolyn Velk in the sane posl-
tion or eguivalent pogitian for the 19787% schuol year as directed
iH thiis Order,

B. mnakd Carolyn Yelk whole in regards to lost wages,
Llost beneflte, accrued expenses and interest in full compliance
with thiz Order,

2. provide all needed information to all parties to
offectively execute this order and,

L. offer Charles Nau reamployment to the sans position
or sguivalent position for the 197879 pchool year ag dirscten in
this Ordar.

11. Charles Naa and Cerplyn Velk are ordered to provide all
neaded Information to all parties to =ffectively execute this

ordar,

-11-




i Charles ¥ag 1s furtle:r ordered to complets end nail to all

21 parties the attached affidavit vithin 15 calendar days afterc the

4] receipt of this order.

4 IIT. After reviewing Fau'e affidavit and attorneye' brlefs,
5| the Fearlngs Examiner in thie matter will rule on the guesticn of
0| Charles Nau® a back pay.

7| pamEn the /__dny or”?ﬂw’é" . 1978
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12'{ NOTE: Aall partieg have 20 calendar dave Lo file written exceptions
to this Proposed Grder. If no written exceptiong are recsived by
13| thie Doard, the Proposed Order becomes & Final Order of the Board.
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