BEFORE THE NWOAED OF PRASONNEL APPEALS

IN THE MATTEE OF INPALR LADGH DRACTLCE
§17-1977 and ONPAIH LABOR PRACTICE 420~
1977,

MONTANA PUBLIC EMPLOYEES ASSOCIATION, Ino,,

Conplainant, FIHAL, ORNEE

G-

COUNCIL OF COMMISSIONERS/THEIEP EXECETIVE
Butte/Gilver Bow Governmont,

)
)
I
!
1
]
;
}
I

Defendant,
i.‘.iﬂ.ii‘iill’i.ili‘“lii'i.“'!

A proposed Findingsn of Pact, Conclugions of Low and
Aacamendad Ocder was issued by learing Examiner, M¢, Barry
Smlth, on Bopltember 6, 1977 in the abowve cnptionad makker,

Exgeptions to that PFropused Order wera flled by Complainant
on GeptamBer 29, 1977 and by Defendant on 'Buptmtmr 28, 1977,

Ural argunent was heard bofore the Eoard of Tarsonnel
ApEeals on Ockobker 21, 1977 and after reviewing the record and

considaring tha hriefs and oral argquments, the Ronrd pakes: the
1
Tollowing Order:

IT IE ONOFEHED thal the Excoptlons to the Hearing Exanloerts
Propoaed Pindings of Pact; Conclusions of Law aml Propasad Ocder
are r.’lcn:l.r.:d_._

[T Is ONBERED, that this Bpoard adopts the Finddinrgn oF Paew,

Concluaions of lavs and Order isseed by tha Hearings Examiner on

~Eepterbier 6, 1877,

Dated this  / e day °r£ﬁ£¢miﬂe_ v 1977,

BOARE REONHEL APPEALE

Brant Cromley, Cheirman
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DEPOIE THE BOARD OF PERSOHNEL APPEALS
& B 8 § 4 21 2P E A & ¥ P RER RN

IN THE MATTER OF UNFATR LABOR PRACTICE #317, 1977,
AND UNFATR LABOR FPRAACTICK 20, 1977:

HONTANA MIBLIC EHPLOYEES ASEOCIATION, )
THC. , ;

Conplainant, 4] ,

§ FIHDINGE D FADT,
—tpii— CONCTUSTOND OF LAM,
‘ ARD BECOMMENDED DROEA

TOURCIL OF CONMISATONERS/CHIEN ‘ )
ELENUTIVE--DOTIE/LLLVER BOW tl OLe - #17, 20, 1577
AOCVERNMENT,

Pefesdant. ;

T r R R R AN ER AR

A hearing on the ghove-ppntitled mstterp was conducted on
Atgust 4, 1977, at 10500 a.m, in the Sonmloedon Chambers of the
Butte CLty Hall ip Butte, Montann, The hearlng wan held purenant
ta thoe agthoglty sranted the Foeard of Foraoanel Appesls {n
Seation 59-1607(1), R.o.M. 1947,

Iuly appointed hesarlng examine wae Oprry dmich,  Conplalnank
wpa represcnted 8L Lhe hearing by oounsel Barry Hiobt, and
Defondent offieinls were represented hy deputy county attorneys
Jobn Kullany and Bob Nedarthy,

Onintr Iabar Pradtiee cane sinbher 17 wan fijed by Complainant
apalnst Defendant on June 290, 1577, alleging thnt nﬂfnndanb
violated Seetion HU-1605(1) (e}, R.BN. 1947, by foalling and
refusiig o engage in collective hargaining negotintlions wibh
Complainant, even though Conplainant hod mede repested reguesto
for & moating date for negotintlions over o poricd of dome BO days
Dafendent wan oerveld wlth Lhe charge by the Boprd on June 30
art anowered 1t on July 13, wovlng that Lhe chirge be dinminsed.
The motion wea denled by the Boatd,

Infate Tabor Practice cane number 20 was £ilsd Tuly To ABTY.,
alleglng thot Dafendant violpted Sectlon S9-1605(1) (e), Io.M.
1947, by failipg to bargaln in zood Tulth with CompIaninent, an
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exaluaive represantative, in umllaterally denying nesls bto certal
erployees coverad ider nn exdsting contract hebween Complainant
nnd Defendant, Oefendant wae sorved wlth tho aharge on July T,
nnt nnswersd 1t on July 1%, moving that the copplalnt bLe dim-
minded:  Thia motlon was alvs depied ty the Hoard.

Defendnnt smend=d ULF 420 an July 22, alleglng that Marlo
Nigone, Chiel Exscutive of Bubte/S1iver Bow, han atated publicly
shat he will ndgntlute with only one union gnd will not pegatdate
with Camplainant, in splte of itg certifled status, until certain|
deterningllionn are nade =5 to whileh unlon will be the sne with
wiluh he will bargailn; that the orficigls of Butte-31lver Bow
have deelded by offislal vote that they will not nogotlats with
Complainant until DC- 12, 1977, ia dectded by thln Doard; and Lhat
Defepdant offleinies have sought to orsate o reason fﬂr thoir
fallwre tg bargain by yalaing thp PRlse donue an to whethor the

Chle? Executive or the Oounell =f Conplssloners phould repreoosni
the publle eoployer in wollpctive bargaining, The neopdad shurge

prayed far an interlosibecy order e b issued fres this Zoard
pequiring tha Defendent officluls to nnnér into pagotiletlions with
Cﬁﬂplﬁlnﬂnb, with the [inal dacliélon on bhe sperlts of the oprder
bo bp declded after bthe heardng, This request was based on the
hearing exininer's opinlon in DG #12, 1977, 1n which £t wan aald
en o page 10 khkaz tho esgployer of the Butte/Silver Dow Sheriff's
Peportnent 1n obllgeted to epgage in collectlive bargainlng
nogetintions with Cooplainant and the Amerlcan Federatlon of
dtate, County &nd Municipal Employoes (APSCME), sinee both
organizationa hod bean cortified by the Board to represent
gertein unlts of laow enforcenent peracnnel and sush pertificatian
wan still in force despits the decortification potiticn f'iled

uy APSCME. 'The pequest far fhe opder wan depled in ylow of

Lefendant's anawer bhat 3t haa been faced with confllcting cluins
by diffacent unlomns as to the rightes of representantion of many of




tl itr enployssn,

F Conpleinant nlso filed 5 potitlon for deciaratory ruling.

3 adJudglog tha Butbe-8Lliver ¥ow Councll of Commiaslonern no the
dJ pudlliy #mployer forr collecklve bargalning purposes Withdn the

8| meening of Section 59-1609, A.C.M. 1947,

i Ineé following exhitibn wire entarad tnfo Lhe rooord s

¥ evldence at the heéaring:

8 Copplednant'n Exhibit 1: follective bargaining controct

Ll Lt cumplniﬁnnL and S413ver Bow Councy (effsobtlve July
io} 1, 1975, to June 30, 1377).

" domilainant'n Exhlblt 2: letter from Cordell firown, Ciiel

12 of Opprations of Compiminant assoetatlon, to Mat Xepney,
13| Chalrman of 31lver Bow County Comminsionsrs, wrltten

b April 28, 1977, notlfying him of the tntent to reocpen the
15 gontract and pubmit new propossls,

'“J Complalnant®s Exhibit 3: Tetter from Thoams Schoeidar,

17 Raevutive tdraptor of Complainan: assoaintion, to 1. -

14 Guatafeon, Shaliman of Hutto/S1lver Yow Gounsil of Gom-
‘9| minnloners, sritton May 18, 1077, subnitting Pomplalnant'n
0 contract proposels,

n Complainent®s Fxhibit &: Letter Crom Mario Nicosne, Chier

n Fxecntlive af Butte-5llver Bow, to Complainant, willben

EE Junp 2, 1977, requenting all correspondence to be vénk to
A Ml
JE" Copplainant'n BExhiblt 5¢ Coonittoe of the Wholae Enport_nr

26 the councll of Comminnisners of JuTy 20, 1977, recommending
4 "Communicatlon Mo, 100" to Mo, dchnnider to ba held ip

i abeynnce panding this Baard's detefminablnn ol the nlmr‘p‘,ﬂral
L ganildered tharsln,
gL 1) Complatnant e Exhiinit B: Minubes of the wuly 20, 1077, meab=
B ing of the Counoll of Copissicners approving the Commitues

a2 of the Whole Fepart,
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Conplninant 's Bxhibit ¥t feno [rom Androw Rankellborg,
dAdninistrator of 33lver bHow Gepneral Hoepltnml, Uo all
Lepplitel ooployees that free nepls would be doniad elfective
July I, 1977, to Ail pnob entltled to tlwm by unlon eontresct)

Complalnantts Exhibit B: M-3 Form of Jeanotte MLLIles Corr
1976 showing & cerbaln noount of Llocoms pot taxed, tcstirinn
by her to roprasenl czmpensatlon for penls

Complulmnnt's Exhibit 3¢ W=2 Forn of Jeonotte Miljles for

1995 Qhu&lng o eertaln amount of Indome not taxed, bestifie

i~

Yy her Lo represent compennation fop mealn,
tonplainantta Exhihlt 10: W-2 Form of Phyllie Brasier for

19745 ahowlng n aertafin smount ol {ipeows not taxed, hentiflaf

by Her Lo represant conpensetion fop nenls, :

Conpilninant'a Exhibit 11: W-2 Form of Thylils Nranier fop
1976 showlng n certaln amodnt of inoone nnf taxad , testlfier
by her to repressnt compensation Cot meals.

Conplainant's Exhibit 12: FPrint-out payrell flgures for
aigilay=en ot 311ver Oow Henoral Hoepltal obcalpned for the
record by Dan Bokvioh, Sllver Bow Deputy Clerk nf Courl,

Defendont®n Exhlbit 15 foctey From Mo, Schnelder Lo Mo,
Guptafmon, dated June 27, 1977, requenting to be advised
a# to Botte-31iver Dow'sn deflghnated representatlive for

callective barpgulning purpoosp,
fanod on 4 thorough rpvlew of the entire record, tneludlng

exhibits an evidence and nworn Lestimany, the Hearlng Ezxaminsar
mahee tie following:
FINDINGS OF FACT

15 The governpment of the formen county of Silver Low wan

under a collectlve Largnining sonteonet (Complninanl's Exhibis 1)
pith Conplainant, effeective fram Jily L, 1975, o JTune 30, 1977,

represanting the twnaflts for some 60 dounty courthiouse employeed,

pone 25 glepleal enploywen at Aliver Bow [eneral Hospitnl, and
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npre 30 deputles of the formen dherdff'e Uepartmant,

#. In secordanee with the contract's "reopon" provielon
requiring nobloe to reopen nepotintions be be gisven to Ehe
athar party betws=on 60 and 20 dayn before Lhe contraztis expleo-
sbian date, Cordell lrown, chisf of Operations of Conplainant
regociation, wrote a lettor on April 2B, 1977 {Complninant'n
Exbibit 2}, to Pat Kenny Chatpnsn of the farmer S11ver How
County Doard of County Commissioners, notifying Me. Hemny of
Camplolnent una&ulnt:hn'u inkept o submlt new conbrack proposals
The 1oty wes sant uhn?bl?.berorn the government of Alver Bow
founly wan to be gondolldated wilkh thnt of the Olty of Fubbte,
but 1% wad mnde clear that the reason for this wae the Lmminant
dondiine for the subplsslion of contract proposals. Coenplainant
recelved no reaponde to thin letten,

1, Thonss Schneider, Exsoutive Dlrector of Copplalnant
aszaglatlon, sont A ¢over lettor [(Complaimant'n Exhibdt 3) on
My 14 te Francls duotafson, Chairman of bhe ney Butte/d1lver
How Counail of Commissioners, nlong with W package of proposais
for Lhe paw ccntract. camplﬁtﬁnnt reaasived & lebber fron Marle
Mloone, Uhlef Execitliye of Hut:e?ﬁ;lrer Bow, dpbed June 2, that
requasted 4ll corregpondénce bo be pent to him.. Hr. Sehneldes
tratified ho A1d nob know whabher tnis lebter wnn rospongs bo
hiz lotiter of Moy 14,

Ay Mp, Quotafeon tentified that he bad no opinton ae to who
fliould represgnt Lhe publie employer for doliective hargeining
purfrones,

G0 Mr. Nleoone firnt bécanse aware of the May 18 letter olope

to tha ond of Moy, and that lettor was probably hin first nosien
of Copplainant!s paquest to opon nagobietionsa. The April 20tk

Letter from ¥r. Brown, anncuncing Complalpapt's intent to npen
nogotigtiona firat gene to him In & July budget review mecting.

G. M, Gostafoen hed oot seen the May 18th Jetler sddroosed




City Hall, and tho'acéﬁ#pah?ing package to Mr. Micone's eecrstooy

to him belfore the hearing, Den Dukvieh, Tepuby Clerk of mourt
nrd Prealdest of the Butte Iocel of Complainant asecciption,
helped Nr. Scohnelder try to find Kr, Guotafson's addeecs. Nr.
tuleyich sald Lhat nlthough M, fGostafaon wAs & Well-knownm Hutta
gltdeen opd that ke hod known the pan far smny yearn, he knew
him only an "Oua" Justafeon and could nobt select the gopredt
Oustafavn but of the listings 4n the phone book, Nr. Brown

dellvared the Nay 10 lebtbter, tmproperly addredped to Uhe Tubbe

at the courthouse approxismtels ¥riday, Woy 23. e hind bheen Gold
by Hr. Jelnsider to deliver the package and letter to Mr.
Gugtntoon, aml LI' thet were not possilbls, to Mro Migone. Heo

anid he mede 1t olonr to Mr, Mcone’s asoretory to dellver the
package and lettor be elthar Mr. Micons aor M. Bustafson Lhat
Aay -

T« M. Gustalson chocgeterizad the daya of teapaitlon from
the former clty-county Torms of zovernpent Lo the new chartsr Torfe
Aag Textremsly confuning."” He zald there waz no sommunieallon
with the Cotsier Dosrd af Cointy Comnlnoionera i the trepsitlan
period, mnd that the former Hoard's mabberp were handled as they
Same up.

B, We, Schnelder wrote a lelber tﬁ Mr, fustalson en June 27
(Torsmdant's Exhinit 1) Informing hinm of eomplualnent ansoceofntion'p
desire to begin negetiastions and requesting advioe as to deplgnotid
repruacnknti#n of Defendnnt offizials for collectlive bargalning
purposes. The ipttor spld Tother appropriste mensuces" would
ke pecesgary 1f Mr. Oustafoon dld not promptiy reapond.  Nr,
Guntatoon aald he received the letier, froperly addreeiped to hbs
asourthouse, ahout two days after L6 W&y mulled. TLE A1V wes
1144 Jine 29 and aesved by nall on M. Mleone an Juns 30, Nr.
Ouatafnon meld he did fob romombep whethsr the Jone 77 letben

roachied him beforg he hesrd of thie chargs by Complainant,
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. Nr. dustafeon callad Mr. Buksvloh anking him abéct the
June 2{ letter he hud received from M. Dahneldor. Mr, Buakvich
taold him that riling an unfaiyr labor practice would nob Le o
peraanil Retion agalnnt Mr. dustafpch, but that 1t would he £iled
to praoteat the intereats of the mambersa of MPEA, He teatlifled
the aln reason for C1llng the chariy wos %o probect the organ-
{zation from being -le_cerl.u‘indr uf, Bukvwich mokod Wi, Schnelder
te cull Hrq.ﬂunpafmnn ahout the situatlion: 1In hie aubeeguent
conversalion with Mr. dustafecn, Hr. Sahnpelder told him hils inten
wan pob o go through with the unfair laber proctice chhrge, but
rather to get to Lhe bargalning Lable, Fe-alde bold Mr. Justilso
he dida't wint the employees to have ko work without e contrast,
Mo, Buaotatosn bold him that the matter would be pinesd in conmith
Ly the commlaslion.

10 The Counsdii of Commiapiopers declded mt 1ts July 20
maating to postpone neking a decialon on whebher to bargatn with
dapplolonnt untdll the walair labhor prectice chapge 18 resclved.

11. AFSCME f11ad a decertifization petition to decertify
Cospladinant!p pepresentation of the forner 3llver How Shapdff'e
deputies, now working alde by alde with the Cormer wity pollce,
represented by AFSCHE. VPellowing & hearing on that matter Jdune

Ty Wy Schneider had & convernation with Mr. Hicone concerning
negotintions on a future contragt. Yhere 18 & conflict of

teatimony ns to the part of the cenversatlon deallns with who
chould e the bargainlng reprosentatlve for Datondant ofTicialp.
Ponnid qudge, AFSCHE flald fepresantabkive, tesbifled that hs wan
pregent at the genversatdon and that he heard Be, Mlcone say e
nhoulil be the represontatlve, Me. Jehnelder anaowerad, e etrding
to e, Judge, Lhat Ehe 1aW required the governing hody to be

the roppesentative and thal he would pot Barguin with e, Micone
anlons he Were =a duutgnaied by the Dopnell of Commiaaloners.

Ar. Judge sald he didn't eecall Mr. Bukwich partletpoting 1t the

1]




convergation, althaugh he was in the soom mb bho tine. M,
Bultvieh tosblTled that he remarkod to Mr. Mloona bhat he - thaught
Lhe Councll should be the represontatlve, bub that he 254 not
canenber Mr. Schoelder making = simllar statement. e spfd M,
Judge ray have Jolned tho conversstlion after he lafl, Hr.
denneidep teatlfied that there it "oa way" he  would paye told
Mr. Micone that he woild nob nepotinte with hin. Ye sadd hin
only sengern Lo that the party wlth whom le negetistes 1o the
proper ropresentatlive of #hn pubIle enployer, and that he koo
been willing (Fihce Lhe May 18 propoesle to negotinte with any-
ehie who 1n the responnible party. Me, Micone, nlnee bacoming
vhiel exocutive, has randered ngreementny with two unions o
Leptetive agrogments with fooe.!

12, Hr. Brown netl with Jackson Brawn, [ormer Aduninistrator
of S1Ivey BoW Genernl Hooapitnl, two or bheee times olpee April
congerning reports that froo menls Lo esployees  at Lhe hospital
were te be diocontinued a8 a budgetrry prueeﬁnpa. T'he adnib-

Iatratior told him that 1t was pressure Crom Lhe hew govormmont
thel was muking him gonilder Lhe change, and bhat She decinion

wiaE moakly in the hasds of the ohde! pxocutive of the govermmnk.
Mr. Hrown told hin that be would be wllling to nogotinte on bhe
sntter, butf that Ln nrdef to eoncads bhe discontinminnce of Lhe
mealn, he would depsnd an ingreass 1n other benafitn puch as
salury. Hr. Preewn told him Lhot 4t would ‘sove mamm ptrlfe to
hold off on the polfey change and negobtlate on the dnsue, The
adminlsteontor said He would relate Mr. Brown's poaltion to Ny,
Mieone; Mo, Hrows did pot speak with Mr, Midone sbout bhe nattew
The deslelon to discontinue giving fren meals Lo employmen pot
punrantood puch meals by unlon sonbract waa anpounesd Juns 26
and becamn affedtive July L (Camplainentis Exhible ¥), the duy
al'tes bLhe contraet between Epnplniﬁnnt,nnm d1yer Pow taunky
sxpiyrad,

3
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13, Jeanetye Miljten, Activities Loordinater ot Gllver fow
Geporal Wuvelng Home, was told by the secrotary of the hoapltpl
ndntniastrator when she wap employed elght yeara ago thnt sha
would recolve one free meal opeh working day 4n thw caleteria,
which ehe had recelved untdl July 1, 1877. Mhon ohe wWorked =t
St Jnoens Comminlty lospital befose working nt the purelng
lome whe received higher wagen, but fell Lhat the froe meals
Wore compensation Top that. Mo, Mi1J1es wan involved 18 bhe
contracst nogotistion sessfona 4n 1975, mt which Sime the poliey
Of fres meals waa (lscuseed.  Sho dnld she did not belleve Lt
necgasary Lo include e mesle poliey in the conkenet sa. 14 was
verbally understood by tho pegotlztors ({neluding two or thras
former county commlssioners) they the pelicy was 1n effect. Ohe
aald che did not know that monin were mestionedd 1a Lhe contreetsn
af seme of the gtheér unita. Tempiglnanb's Exhibita 0, %, 1o,
a0 11 nhow that the meals were included as palary o Lhe
explayeen'! WNoge and Tnx Siatemsnt (Forn W-2) dumler the headlng
of "Tatal FICA sagen."

14, Mr. Buvkich testified, 1n reference to Dospleinant'n

Exhibit 12, a print-out of the uegsn pald to hoaplital employees,
that the “meal enrnings," a eategory on the print-sut, showdd

Lhut employean were ellowed 13 1/7 centd an hour compentation.
for meals, Thin geesespondn with the Legbinony of Andeew
thhelborg. Aeting Mainistrator nf the hooplkal, that the
hbﬁpital thirges $1 n neal, connddering an eliht-hour akife,
Only ane of the 15 employeerz on Complainant's Exhibit 12 1s not
shown to ho compensated 12 1/2 cente an hour fopr mesla, and
Lhat employec's neal dompensntion 18 ghown to be, neaply. 12 eonto
it hour.

15, Phyllla Brdaler, cpavator and office mdmitting elerk
4l Sliver How Goneral ldspltal for the ldst L0 years, was told

Ly the hospital sdministratar's cecrebary when sho wan lilred
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that ahe would recelve cne free maal edch day. She testifled

discugaion of silories dame up at bl negotimtlonn in 1975,
Ma. Brasier Lesptified, the ocounty commleclonera at the negotiatidnn
told the pegotlabirs to remsmber thal Llie employorn were gettine
ane froe moal a day,

DISCUSSELION

The follosing three imauan wWill be qinnunseﬂ goparately no

resolutlon of the olhess.

I. Who is the proper collective bargalilng Yepresantative
of the D=fendant offlclaig?

11+ Are Defendant officisals sullty of & viclatlion of 2eption
58-1605 (1) (&), N.C.M: 1947, in refusing to targain collsctlyely
In pood falth with an sxolugive Taproncptatlve?

ITI, hre Defendant afficlnle gullty of & Furbles unfpir
lator practice by Yiolamting Section 59-1605 (1] (e} in terminating
the poliey of fres merls Lo smployoen or:Sleer Yow {denerald
Hﬁnylual?

7 s

Gounnel Tor Complolnont mlisged Lo his petition for deslaratony
riling amnd 1n ergument before the hearing axaminer that Section
G9=-15609, R.C.M. 1947, in dispasitive Of th= lasue as to wWho
should mepresent the publie epployer In this instance for ool-
leetive bargaining putyboes, That nootlon says:

The chlel executive officer of Lhe stats, the goversilns
body of a politicsl nubdivision, the nnnnnSUIEEEEEET_EIggfb
GRLRLIAN (WEaTher S Tectal oF Esnaintion) 2o thy fonisnape
acthorized ropresentative shell represent the: pubiile epplaysp

in pollactlve bargnining with an exslusive repregentative,
(Erphasis added, )

1t wnn urged on behnll of CaMplnlnauL Lthit the amphaolzod langungL

indientns that the legislakive intent 1a much that the Council off

Commigaioners rather than the chief execublye should ke the har-
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Uhe Counctl of Cozmisafoners le o legizslatdve body meseblog ot

Cprevloun Honday ' ) rather than contlnuously, nod the now dliler

execublye has the regpornslbility of ndeiniotering the laws. ‘en-

of Camplatnant), aml simee becoming ehinl exscubtlve, Mr, Mioone

Frindng agont for the public employer.. dounsel seked the hearing
examinar to toke mdminipbrative ncbtloe of the chavrter of Che [uittid
dldver bBow government, which he centended zhows the couneil to
b the governing body of the government and azserdingiy, pursiast
to Section 55-1609, the Fropor Taprepentative for eollective bap-
ERINENE pULpoaeEs;

Gounnel for Defendant officials recopnised thut the former
amity donmlngloners wWauld be the bqrgnining rganta under Lhe
lapgunge of Sactlon 53-150%, bus tngj anphasiced bhat the now
Pouncll of Comnlnplonera 1s unlgue. %hile the Board of County

Fomnleplonerns wan o continuing legislative nng oxecublve bodsy,

aertialo tlmen (firnt and thlcd Wednesdays of each mwonbh ang ench

timdny by Mr. Milsons ohossd that nll opionn dealing WibH She

govornment send thelr correspondence to him {with the exception

has reanked Agresisnts with two unloens and tantative agroomontn
with four {(Eap PLiding of Fact 115,

Artlale 111, Heatian 3,03 of Lhe Dutte-S11vor How Charter
nayE, "The scounell of c@mniuainnuru!ﬂhnll be the leglsiative and
poiley determining body of the loeal government."  Subsoction {4)
nnye Lt hAas Lhe powar "to approve 811 dontromets and clpfmast
fAirktleleo IV, decblon ¥.02{a) staye, "Tha execative amd adntnistrativh
power of the mow unit of ls4nl government io veatad In the ehier
vxagitbive."  Saboection (B) oays, "The chief axocutive phelii
1+ enforce ordimnnees, raselublons and lowe; . . , 3, sdeinlsber
Affafes of bhe losal govarmmmnt , . . 7. execute honds, hotes,

gantraetn sl wrlbtben obligatiene of tha gevernmsnt, subject to

khe approval of bhe councll of comnipafoners (emphesin added).!

The gqeoted lanpgunge of the nharser indicates rather sleariy
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Mlthough the copncil 1a 2ledrly the policy-detéermining body, the
lshtnr eyeoublive lo gilven in Aptlicle IV, Scetfaon H.02(w) smi (b} |
and 3 the responsibility of cartying out thosn polloled, MWhile
tha counell has Lhe power of approving all eontracts and elslns,
ke ohlef sxnoutilve Lp given thw‘rnnmﬁﬁnihillty of e;acuhlng n11
of tho govesnment's weitten obligations. Even though Lhe word

Yexeoute" may not ingludes within {te peaning the sense of the

o o N B\ oo SR

word M"aspsblinte,” having the responoibiitty af sxecuting santiencta
inplies certaln poaMsrs and responsibillties, which may Include

the powers ansl reepopsitilities of Lhe party bound by thooe cone
tonets,. After all, to he obilgated to carpry out A contzuck, one

mink heve n olops legnl connestion to 1k.  Thoso powers and

| reaponeibiiitian would sppear to mrko the ohlef cxecutiive the
govorning body withln the peasnlng of Sectlon 59-1600 an the

party mont pluge to bthe operatlon of o nogatlated colleckive

‘bargaindne contract and therafors monk oblignted o enber inko
those negotintions. Even 4f thia Inberpréfnti&n in not pccepted,
however, 1t would appear thot the eldef sgecutive hap bean con-
strictively deslgnated as the collective bargsining reproascntative
in vlew of the seyoral unlon contracta he hes negotinted pipoe

Ehe nnw rﬂrm.ar gewernnont hecane effective, Complalnont, there-—

fare nhonld have no reservatiions ag to the offectivenssn of n
sallective bargalning contract enbered into pursaant Lo negetintio

|ui1:!| Mier Mlcone.
1.

Counsel fay Copplalnant aptly deacelbad the pltuntion 1a ULE

#1T7 when he paid the eharge filed 1a the unfortunate rosult of

lﬂl Bl pardlss belng ubabls bto sulfiolantly pelfine thelr communicatln

to the extent of determinlng when and with whom the collectlive
tapgilolng n=gobincions  nhould BeELT., Fagdgtdlona of the Anfloonzu

of poor comminlsablon on the eomfict of Lthe portiod, heweser, Lhe
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determination in thip matter muskt be based supen the abjestive

nind of any ol Lhe parties.
Section H5-1605(1){e), R.C_M. 1007 euyst

It in an unfalr labor praetice for o publie umplﬁyer 113
() vofues Lo bergnin aollectively in good fatth with man - -
exelusive reproaspntative,

Subpection (3) sayn:

For the purpote of this aclb, So bargain gollectively im
the perlormance of the putusl obiigation of the publias
amployer, or Bl deslgnated ropregentatlives, and the rep—
reapntatives of the cxplunive teprecentative to mesi at
reafonable timon and pegotliate fn good falth with respect
to wagen, hours, fringe bepefits, and other conditiona of
orploymenk, or the nepotlation of Apn Sgreament, or any
giestlon arising thersunder, and the executisn of & wrliten
contrasl Incorporating any apreement roached. Such obligatior
does not compel either party to agree! to n propopel or
fequire Lhe making of A othcesslan.

Complaltant npked at the olvse of 1tp ¢nte ik the hearing
and In 1te brief that Lhe condust of the Defandnnt offlolals be
founid-a ger fe vielatlon of Section 59-1605{(1)(=), whiah adnlte
of no exouse, and accardlngly be ordernd to begin néunzlablﬁnn
with Complainant as Lh= dertified exolusive ropresentative for bhn
nrfepbed hnrgﬁinlng whlt, The Acarings Exuninor danisd Conplainant
matlons For directed werdiol at tho cleose of Lts casa and
gummnry dociaion abk the clone of Delendant'n spge, whish nosiond
Were haned on the contention that 8 prima fasie cese af per oo
violatlene of lection 52-1605(1){0) was establiches; bocauss of
the saveral fuctors that hove to he thoroughly conolderad 1n bhig
matter. Hobart Gormsn, in hir texb, Labor Taw, sald st page Lnn:

The per as violetion 1 often sald to be sigol slther

beentad Lhe respondent's conduct warrahbte an atteomntic

fliding of 1ilegallty without the posslbiiity of excuee, or

kocauze the finding is baded on "obhjective™ orlterin withoul

repard o the regpondent!'n "pubjoctiyve”" stote of mlnd, or
teonune the Cliding may he sade in evidentiary lscelakion

Wiltlwut conaldapratlion of the record as o whole.

He mlse sacknowledged, howeyvar, btholl appiying o "per ne'  inbol

to cortaly conduct 10 oot plways o sinpie, mechinical task:




~ 8 @ b w w2

4
11
2
1
"
1
G
1"
1
19
0
N
14
a3
2
25
24

27 |plainant concerning ite Intenl to open Lhove nogotiatlons., Thede
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79||in thin epinlon, in sopite of dow clenr A cane Conplailnant smy hsve |
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unlawful per 8¢, there 1a 1in Leuth na vapy aharp dividing 1ins
botween ponduct unlawful per se  end gonduet unlawlul only wpaon
the entlre precord and in 811 of the elveumatancea. Mont of the
duty-to-birgtin 2ansd ghow the respondent put Forward in an
‘Bttenpt to explaln partleular pobtz which on thelr Toece appear bto
be por s¢ unjustifiable. Dut bayond the frequency with which
they appoaar in the same record, Llere in no sharp analytlcal

i I oplte of tho confort that copes Trom labelfing conduct

|

felroumntances to deternine wiabher the publliec employar in this-

dividing 1ine betwoan Lhe per ae violation and the elroumsbansin
viokatiar.

- With that in mipd, the task at hand will be to anblwge all tha

instance war rellaved from itz oblipgetion to meet &l reasonable
ltlneu and nﬁﬁutlﬁte in gqud faith with pespeat to the aeveral
matters at lanie Ln the gontewct betwnon 1t and Compliainsat.
Defendant offleials urged Iin thedr apswer to the cheErgs and
at the hexring that they have nover refuned to enter in nogotilalblodgne
lehh fompininant. It was pllaged in the angwer that due to the
unification of tha governnents of Sfiver Bow County and bhe 0Lty

of Butte, employees roapresented by different unions have begun

Iworlicing #lde-by-zgide in muny Instanasen Gnd Lhe now government hap
sgpordingly Lesn faced witly “eunrlictlng eleims by dLflerent uninnT
a8 to the rights of veprenentatlon of the prployess within the

gald depnrtpentn," The answsr further contonded that befendent

offizlaly cannot entee into meaninglul collective bhargalnling with
Conplainant untll the proper repronentative of Defendant officizins
for eollectlve bergalning purpos=a has beon deternined. Tn res-
ponge to Complainant's evidence g8 bo how it opened negotiatiase
wikth Uefondant offiefpls, a fupther lssue was ralsed nt the hearln
aa te Lthe suffiglaney of notloe to Pefendant officlialsg by Con=

isouen hod to be considered-al Lhe hearing ard hove to hé considerdd

prosontad,
Hngardiwnn nf the amblpgulty of whe gholld represent the publip
auployer for collective bargnining purpones, an anbiguity emphn51$4ﬂ




. Plinding of Fact U}, so the Defendnnt offlcials could have agrecd

by Mr. Joehnelder wnd conseded to by M, Wicone, the facts ahaw
lhak this cannct Be Justificatlon for pubting off snegotintions.
Mr. Mloone icarned of Complainant’s dntent to open negotintiona
near Live end of Eay (Flndilog of Fadt 31, and 8. Ouatafson learnof
of that 1pteént no lator than the end of Juns [Plnding of Pact B).
There is ne evidensce of any dlssgresment batwesn the chier
executlva and the Council ef Commisaioners concerning who ahould
be the bargatning sepredentative (M. dustnflson Leskified thal

ne had po oplindon an to Mhé dhould be the pepresentative—pee

prong thomoelves as bto the proper designated representatlve.

Tho notificatiaon to Me, Sustafaon by Mr. Schneffer of Com-
plalpant®s intent Lo bargain was oob weakensd: by the teet thal
the unfeir labor practice charge wen noon iled (oee Pipding of
Fast B): Although the timing of r'S1ing bhe charge may be guestiog
able, Mp, Behnelder afd talk to Me, Oustafson and tell hin that
the moln purpose was to get pegobiations under wny (Findlag of
Fact 9}.

Couns=l foro Conplalnant cited Lhe sase of DI 412, 1977, of
thig Bonrd Iln which the haaring examiner determined thnt owvan
Lhough thers Was such & algnlfiennt changs in the vargalning
urlts of the formor Butte Clly Pplice and Silver fow Counby
dherlff s Dopartmant when the tws groups of law enforcemont
perooansl began working olde by olds that would allow o now unlk
determinatlon election, bhe eurrently certifiad bargeining rap-

repentatives muskt continue bto be resognlzed by the esployer
ipage 10 ol the oplnlon) until 8 pew determingtlion 15 made.

Dafondatt officlals have refarred to the exintence of different
pndann Top the same groups of employees as "conflicting olnins
by different unlons an to the righte of reprefsntation of the
employeen’  (pee mnower to the charge),

Mr. Micone testifled that this han had an adyerse effect on
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coployee morale, He a8ald that es a repeit of Lhe unificatilon,
there are énployees doing sexactly the mane work ‘whe reeeiva
sntlrely diffopent gets of benelits beoaune of the difTerent
Usles contractn unider whiloh they worked I the provisun sley

And eounty governmento. On cross exsminatlen st the hearing,

het wan acked sbout ¥, Sehheider'n of fey to hlm So negotilote
only far the enployeen not worklss sdde hy Alde with enployoen
povered by another union (Buch ms khe formar county sherlff'n
daputles, . represented by MEEA, who work with the forper oity
police, represented by AFICME) oy to pegotinte only 8 siz-month
cantract for the MPEA employesn workisng wlde by alde wlth AVIOME
enpiloyees (the AFECME-represented lpw enforcencnt pornénnel work
undar a contrect expliring December 31, olx months arter Lhe

expiratiosna of Complalanntts ecanbract),
M. Mlgone desorited his sveaction to thip propoeml: "wWe

fre ati)l deallng vwith two unita for the same szployesn, whish,
L fepest mysel?, £5 nob good for thie government ar govd for
the enployee.! He rfurther sald that he 414 not regsrd He.
Sohnelder's offer 86 B ofTicinl ongy uk rﬁthnr an an "elflf=tha=
eurr" atatement: "o did nat gay, 'This in what wo wanl to pro-
gead an, ' Lets, *Whnt do you think nbout dolng copetning llke
this.' T den't know. Hut oup posltlon Le that we would gtill
ke to have one bargainipg unit. And the determinntion had nob
keen made at Lhat time regarding AFSCME and MNPEA."

1t muest egertalnly be true that 1t 10 ot good Cor eoplayes
morale to have the gane grodp of employ=es working under tuo setn
of benefite, but 1t 1s alse not gpod Cor smployes morals for
enploydéen Lo be working withoul o contract and for the amployer
to haya the power to deeide when bargaining unite sre no longes
valld., 'he claips of Complaftnant as Lo reprenentasion of o=rtatin
Butto-51lver Dow enployeen, lurthermorn, wers not chown to be

"sopfiicting" with thamo of other unions, as alleged tn thae
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anower, but anly conflioting perhapa 1n the 2ense Lhat other
updana ¢Ightly claloed to repregent othar empioyees dolng the
Sanm Work.

M, Selinefider's proposal to nopobiste eibther without conpideri
the emmloyers working dide by nide with thaone rnpraauntéd by
other unionn or negablating short-ters contractn wleth tihem ﬁo
correspand Lo the expirallon dates of the cantrasts covering the
empiogees Wikh whon they work shows a good falth =ffort to
allevinte any preblens sncountered by BDubbe=S41ver Bow Lo the
nuﬁlh.!.n.l.ng: of sartaln functionn of enployees of the former oisy
and vounky governmente., 1% 15 true that those proposals will
hot eliminnte the essurrenco of Lwo units for the seme group of
eaployoesn, buc It 2ould belp make the trananltion towvard that
sitiistlon soeur more. amoothly Af tnis Board deciden to mllaw
ned unit deterainationn for those smployoe groupd, B recommeidled
by the hearing exaniner in DO #1232, (The Foard will not be con-
#ldering that ressnnended order wntil itp September 23 neoting, )

Counmed for Pafendunt officinln allege In thelr trlef that
F111ing an unteir latoee proctlon charge to protoct 1t8 ponltlon

ae hargalning pgent 4in pot pulflolent reasen fop = labor uplop
to r1le sush n ehargs (ee Finding of Fact 9). Counael for

Compleinant, on the othor hond, remarks ih bhia bolef that Lihe
declelon of Doferdant offizinls to pattpone bargaining until thino

unfair-lnbur'prmztthn cHargs hon boan repolyed (oo Pirding af
Fact 10) nmounts to an “abaurd" defonae,

1t aheuld be redterpted here thot the eoncern of the hearing
examinar 10 not with the propriety of complalnant’s motliven in
[iling the chargs, regardlosa of wWhether there may be sams 1pe
regularlity in the circumstiances surrounding Lhe filing af that
charga., The concern hevd i With the objective basls tor tie
charge, Even though Defendant officinls, in ralslnpg she Ismuen
aliegedly preoludlng their duty 1@ targaln at thin Line, may
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not have expilcitly refuged to bargnln with thls unlon Lthora have
been delays npd such delaya were neb ndequately defended by the
evidence in the hearing, Buch delay, therefors, anounts to n
congtructive pefusal to bargain and ia ﬂccurdlngiy'n violatlon
af' Sestlon 55-1605(1)(e),

b oY

The teatimony &l Lhe hearing cloarly eatabllohked bthat the
providing of free peals bto epployees of Silwver Bow General
Hooplznl wan long established as = part of the employees’ cam-
peneatfon.  Bvidence and Leatlnony nhowed tha mealn to be
Ineluded on employoes® Wage Aand Tax Statenents the honpital
payroll records, and was treated - &2 compensation by the onmplayet
{oee Findings of Fact 13, 10, nnd 15}, Andveuw Rankelborg, acting
fmintstrator ab the hospltal, epncaded b thi tims thot he
might hnve o ﬁﬂnﬂuﬂiﬂep hln poeition §n withidyrawlng neuls based
an the evidancae préaeﬂted abk the heardng.

Counnnl for Pefendent officinie contend in their brlefl, however,
bhat Tilipg nn unfaly labor peactice is nob the proper courae
af agtion for Complainant ta take In view of the grievance pro-
cadurd 1n the cantract between 1t Bnd 31lver Dow Jounty;
Appenddix 1 of the gonbract says an sggrioved epployse may [Lle

A grdavance within 1% daya of the opriglsn of the problem o
follow & pesies of procedures landing up bto o reguest of binding

arbitratian, Defendants contend that Appendlx 1 providad n
galffleient napner af gettling the problem.

Nr. Brown testiflad that o grleyance was nmob flied oy Lhe
unton because of the dipsontinunnce of tha meale policy at bhe
pxpiratleon of the contrack, He aald no gfldvanue wes 1led

earlier besause there was nothing about which to bo egerleved-——
wntll July L, there had been only peports that free meals might

be stopped; thees had besn no offietnl actlon Laken bix the

employer.  He teRtified that he wan vure several grievances would|




have been Mlled 4f the diseenbinunnce had occurred eavlier, such

an in &prll. Haylng problemn in gretting to the bargnining

tanla algeo influsnoed the dealnion o M1le unfalir labor practice

chargen rather Lian foilos the conbtepetual grlevance procedure.
deation B(a)(9) of the Matlenal Labor Nalantions Aot {KLEA)

In the parant of statute of Ssoblen 59-1604971)(e), A50.M, 1047,

pnd Sectlon B(d) 1o the perent of Section S0-1605(3), making

Interpratyublone of thooe sectlona by the courta amt Lhe Halionnl

Litbor Helatlions Board (RLEB) Lnfluentinl in thin decision.
Complainant's brief oltes Chase Manufaeturing, Inc., 204 NLHKE

No, 128, 82 LEEW 1026 (1872), in gsupport of 1t@ tontention that

n grievanee procedure 1o nob mandated by the contract. Thal

paae: wes cancerned Wlth &' usllakeépnl pediuoblon of enployaant

wages helow [hsat gpecified in the esnlract. ‘The NLEA npid ab

B2 LRRM 3oaT, 1026:
Eespondent argues that naid econduct merely invelves § hresch
of c¢ontract test resolved In o grievance=arbitration pro-
peeding. We Tind no merlt in Beapandent’'s position, for asn
Ela Facte fully denonatrate, Lhe wags reductilann ware parh
and poareel af an unlssful courde of copduct whereby Beespondent
intanded to 1d Ltsgelf aof thoe established bargaining velntlon-
4hip and its attemdant obligatlons af which the conbtact wege
raten were bul a part, Connequently, bthe lzsue heforo us 15
pot 1lnlied to the propriety of resedying o breach of contraat
but rather one Lkat concernn REespondent's complete refection
af the principlen of collectlyve birgaining, and the aell-
organieationnal rights of épglayece. hecordibgly, and Ln Shis

cantoxt, we Tind that the ondlateral cuby In wages of {gertain
orglayeies) here violated Sectlon B(al(3) of the Act.

fdopting thin interpretation, 1t 15 lerelevant bthat the policy
of froo moaln was not Specifically included 1n the collective
Larpeining contract aince AIL partless gnderstood the salsn Lo be
part of the fmployees' compensatlon (pee Filondings of Yoot 13, 34,
and 15). Ellminating the free nealc: ahows a dinvegard of bLhe
Featablinhed bargaining selationohip and 1td attendant obllgationp®
Junt am nmuah ag 1T the meal policy were npellsd subt In writing.
The employer fanpct be hearsd to compladn of the lack of protest

iy Lhe union by neans othar Gthan an dafals iabor prpctice pharge
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whon He, Brovn made o geemingly geod Faith effort to taks enre
af the problem bafore Lt aver arcfe (#ees Pinding of Fact 12).

Foding that the fFee pealo wero dropped In good falth will
not Influence thlao deelsion. The court aaid in NIAS v, Knte,
369 0,8, 736, S0 LM 2177 (1962)¢

Onllsteral actlon by an enplayer without pricre dilssusslon
with the unlon does anount to a4 relusal to negotiate abouk
the affected conditions ol erploynent under negotiatilon,

and ook of neceaslly pbetruot bargeining, contropy to tho
congresslonal polisy. 1Tt will often discless an unwillling-
nees to ageee with the unlon. Th will rarely be Juptitfied
by ANy reanon of aubatanee: It fellows that the RBoard may
hold such uniintersl astlon to be an unfaly labor proctice
in wiolatlon of 8 8{(al{5), withaul also Cinding the enployer
pullty of over-all aublective bad fatth.

dee nleo HLAB v, Oentral Tllinois Foblle Servics Oo,, 54 LEREM
2586 (Yeh o4r. 1963).

In Ablpgdon Nurelng Center, B0 LAFM 147D (1972), the enployer
van found gullty of & Seetden E(n)(S] violubtion for shanglor e
Hours of work of oertdiln empleyeen snd Letninnting ltp prectice
of providing frea hot Tunche=s apd wio acoomingly ordered to
gpan roequest, bargaln with the unlon, rednstate ©he Torsmes houra
ol work and nake Whole enployeos fop khy lewd of pay caused by
Ehe change, and relnsbabe the progeam of hot lunches. The order
of the HLHE to the employer to reimburae epployees for losnes
lnuurrud dus ko the enpleyer's dlascontinunnes of & gas dlooocunt
wan kpheld 1n NLEH v. Contrsal I1linods Public Sarvice, Co.,
atove, based upon on Antorpretetleon of Scetion 10{0) ol the
NLER, the parent ststote of Scetlon 35-1607(2), R.C.M. 1047
Both meetlons direct the Bonrd, wpon finding en unfalr igbar
prastiee, ta "taka suach Arflrmatlve matilon ineluding reinstatement
of amployees with oo withoul back pay, an will affadliute the
pelloten” of tte respective ast,

hao bBhe Trée meals hod bean ﬁ part of lLhe enployeen' compon-=
sation for many yeare (see Pindings of Faet 13 sod 15), the

erployeen enn bo made whole only by the amployes relmburelng




thom 31 far each day worked since July 1, 31 being the price
the hospital charpges for meals [aee Pinding of Facl 10),
COROLUSECHS OF LAM

1. The chief execubive of Butte-3Lllver Dow fn the propes
bargaining reproammtative for the piblic employer of Hulbe-
Ri1var Bow empioyess,

2, 'The fallure of Defapdant offiainls to bargein with Coar
pleinant conntltutes a viclation of Section S3-1605(L)(e), R.C.W.
1547,

i+ DMecontilnulng the palidy of free meals to employecs: &t
d41var Bow Oeneral Koppital comatitutes & vlioletion of Zectlon
G9=-1005(1)(e), A.C.HM. 1947,

NECOMMENDED ORDER

It 33 hwreby ordored that Uefendant ofTlclals engage ih
collective Irari:ﬂ.n}.ng negotiations with fonplatnanl wpon requank
that the pallny of the moals for enployoos st Sllver How fAoneral
fiosplinl be rainptuted, and that those enplogren denled the moals
Y Uke discantinuance be redmbursed $1 for each day Lhey would
otharwlee have racoived & free meal.

batad this fth day of ‘Ssptember, 1977

BOARD OF PERSOKNEL APPEALD

Hearing Baaniher




