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TIHlRB(R'S 

~ 
HEL!';~r, 

BEFORE THE HOARD OF PERSONNEL APPEALS 

IN THE clATTER OF UNFAIR LABPH PRACTICE NO. 37, 1976 

RETAIL CLERKS UNION, Local 11991 
affiliated with Retail Clerks International 
Association, AFL-CIG, 

Complainant) 

VS~ 

UNIVERIS'J'Y OF HONTANA, HISSOULA, HONTANA. 

Defendant. 

FINAl, ORDER 

* * * * * * * * * * * * * * * *M * * * * * * * * * * * * * * * ** * * ** * * 
On Octoher 29, 1976, the Retail Clerks Union, Local 11991, filed an unfair 

labor practice charge with thls 11,oard against the. University of Montana. 

A Findings of Fact, Conclusions of Law and Recommended Order was issued 

ou Harch 9, 1977, oy the duly appointed Hearing Examiner, Linda Skaar. No 

ExcepUons having been filed thereto Hit/-) t1d.s Board, 

IT IS OFDERED, that. the Findings of Fact, Conclusions of: L3\<1 and Fecolllmended 

Oruer of the lIearing Examiner be adopted as the {?inal Order 0 f the Board. 

Da ted tllis ~11:-tiL day of April, 1977. 

CERTIFICATE OF MAILING 

I, Trenna Scoffield, hereby eertify and state, that I mailed on the /y:- tt? 
day of April, 1977 a [rue and correct copy of the above FINAL OlWER to the 

following: 

Mr. Lonny liayer, President 
Retail Clerks Local #991 
P.O. Box 112 
Mi.ssoula, Mt 59801 

Dr. Richard Bowers, President 
Un:Lversity of Montana 
Hissoula, fit 59801 



1 BEFORE THE BOARD OF PERSONNEL APPEAl,S 

2 IN THE HATTER OF UNFAIr< LABOR PRACTICE: ULP 1137-76 

3 RETAIL CLERKS UNION LOCAL 1199] ) 
affil.iated ,,,ith Retail Clerks ) 

4 Irlternatiol1al Association, AFL-CIO, ) 
) 

5 Complainant) FINDINGS OF FACT 
CONCLUSIONS OF LA\! 
AND RECQ}1NENDED ORDER 

) 
B -VS- ) 

) 

7 UNIVERSITY OF HONTANA, HISSOULA, ) 
MONTANA, ) 

8 ) 
Defendant. ) 

9 

10 * * * * * * * * * * * * * * * * * * * * 
J.l 

STATENENT OF CASE 

12 
On October 29. 1976, the Reta1.1 CJerks Union Local fi991, afflliat,cd 

13 
Hitl! the RetaLL Clerks International Association, AFt-CIG, h led an unL,:ir Jabol' 

14 
pGlc,tice charge Hith the Hontana Ho<.nd of Personnel Appeals against the 

15 
University of Hontana. 

16 
all Novemher 8, 1976, the Board of Personnel ApIJeals received all Bllswer 

17 
[rom the University of Montann denying all charges. On the same day this Board 

18 
received a "Motion for a flare Defirlite Statement from the Univers"lty of HonLana. 

19 
This Board granLE'd the Hotion and on November 22, 1.976, an ansv'fer v.J8S received 

20 
from Retai] Clerks Union Local 991. The Retail Clerks charged vi.olations of 

21 
59-1603(1) and 59-1605(1)(a)(b) and Cc:). Specifically: 

22 
1. On or about October 20, 1976, there was a meeting concerning grievanc.es, 

23 
inclusive of intimidation of a ffi(~mber for flling a griev'Jl1ce. Notification 

24 
'·!AS given the agent or agents acting on bellalf of thE' Food Service Director 

25 
for promoting and soliciting for M.P.E.A. membership. 

26 
2. On or about Octoher 17, 1976, agent or agents acting on bel]alf of 

27 
the Food Service Director told a member it would only cause trouble if they 

28 
went to Local 1199] concerning a grievance. 

29 
3. On or abou t OC tober 14, 1976, agen t or agents ac L:ing on hehal f of 

30 
the Food Service Director told an E'mployee ",ho filed a grieV81lCe she Hil} not 

31 
get very far witll her grievance. 

32 
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1 
Li • On or about November 1 Lt , 1976, there was a meeting wi th the U. C. 

2 
Food Servtce Staff and the Food Serv:Lce Director. The Director made statements 

3 
inctieating to Local 11991's membersldp that all grievances should be brought 

4 
first to him. The Direetor, at the meeting, imp1-Led they should not go to the 

5 
Union w-Lth their grievances. 

6 
5. On or about Oetober 27, 1976, documents and evidence \Vas presented 

7 
in a grievance meeting concerning intimidation and harassment of an aggrieved 

8 
member. 1\"]1 parties present agreed to a panel of arbitration under the existing 

9 
agreement. 

10 
6. Local 1/99] "Jas noti.fied that the agreement to arbitrate was invaJid 

11 
in letter form OIl November 10, 1976. A letter dated November 5, 1976, agrees 

12 
to a panel of arbitrators. 

13 
7. On or about October 13, 1976, age!lt (Ir agents acting on behalf ()f 

14 
the Food Service Director gave pending members of Heta-il Cleric::; Union Loca} i!99] 

15 
applh::al:ions to jedll H.P.E.A, They were given contracts and letters. The 

16 
applicati.ons Here to be completed and f.i1ed hy November 10, 1976, as a cnnd-it:ion 

17 
of employment in the University of Honl::ana under the ]>.1.P. E.A. contract. 

18 
8. On or about November 1, 1976, agent or agenCs aeUllg on behu]f of 

19 
the Fooel Service Director interfered \Vith and hecame i.nvolved in Local Union 

20 
internal affairs hy recommendi.ng a change or changes in Local 1199] 's Shop 

21 
Steward. 

22 
A hearing in th:ls matter was held on January 17, 1977, in Hain Hall, 

23 
University of Montana campus. Linda Skaar, Hearjng Examiner for the Board of 

24 
Personnel Appeals held the heartng in accordance with the provtsions of the 

25 
Montana Admintstrati.ve Procedure Act (Se(~t_ions 82-11201 to 82-4225, R.C.H .• 1947). 

26 
At the hearing Retatl Clerks Union Local 1199] dropped Dl1egation liB. 

27 
After a thorough rev:le\·; of the record in thts case, including evidence 

28 
and sworn testimony, T make the £ollO\-Jing: 

29 
FINDINGS OF FACT 

30 
J. Karen Jolly. Food Service Worker T at the Untvers:ity of Montana, 

31. 
has been regularly employed in the Copper Commons at the Ur)"i vers Ll-y Center 

32 
since September 1975. Before tha t she Has employed as a student. Ns. J oJ] y 

did not work during the summer of 1976. 
TUURBER'5 
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1 2. ])uring her summer 111ay-o£f" tls. Jo]ly read an cHJvertisement 

2 tn the newspaper for a job as cashier \"ith t'h0. University Food ServJce. Hs. 

3 Jolly Hho regularly substituted for the cClshier in the Copper Commons 

4 applied for the joh. 

5 3. Hs. Jolly did not get the cashier posJJion. 

6 Ij • Ns. Jolly returned to Ivork as Food Service Horker r on September 

7 17, 1976. 

8 5. Hs. Jolly "lent to the Equal Employment Opportunity office to find 

9 out nhy she ldas not hired for the cashier position. 

10 6. Tile Equa:L Employment Opportunity Office referred Ms. Jolly to 

11 Hr, Larry Kaul, Assistant Direc:toy of Personnel. 

12 7. Ns. J011y testified that she set up several appointments to see 

13 l'\y. Larry Kaul about the cashier 90s-Lt-Lon. The first: 2 appointments Here 

14 cancelJed. Hs. Jol"1y Hishee! l,O learn tile quaLifications necessary [or the 

15 job and the qua 1 if iea t ions of t be pe rson -who Has hired. 

l6 8. Nr. K<1\11 told 1>b. Jolly (September 23, ]976) that he could not 

17 translate the contract and that slle rOllld IIOr see the appl_ications of tlle 

18 people who applied. H6. Jolly test:ified that {vIr. Kaul told her that he 

19 \vou.ld check into -it further and that. she did not know if he did. 

20 9. On September 23, Ns. JolLy filed a grievance with her unjon H-:]He-

21 sentaLive. Hs. JOlly's grievance alleged that in hie-Lng i'illother person for 

22 the cashier's positi.on, the union had violated the seniority provtsions in the 

23 Retatl Clerk's contract. Hs. Jolly llsed the procedure specified in the con~ 

24 tract for fiJ_ing a grievance. 

25 10. On October 8, the union verbally notified t<lr. Jess Dove, Personnel 

26 Director, that Ms. Jolly had filed the grievance. 

27 ] 1. Tom Stock stil], manAger of the Copper Commons, Hs. ,Jolly's imme(l-i cll:e 

28 supervisor, verb<Jlly aSSigned her the additional duty of filling the sugars 

29 during her shift. The date of this assignment is unclear hut testimony and 

30 evidence lndieates that it ocellrred on Friday, September 2L: or Friday, October 

31 1. 

32 
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1 12. Hr. Steve Barclay, manager of the University Center Food Service, 

2 testified that it was better management to have the sugars filled in the evening -

3 during 1"1s. Jolly's shift. 

4 13. 1'18. Karen Jolly testified that on the F1~iday that she was assigned 

5 to fill the sugars, her help Has sent home. I'lr. Barclay, manager of the Food 

6 ServiLes, testified that it \,)88 lIsual to send 11casllal lahor" home. 

7 14. Ms. Jolly testified that somet1-me after she bad fLIed the grievance 

8 she \ven!: hOIllL-: sick. The next day another H-orker told her that she had been 

9 di reeLed by Mr. Tom Stockst-I11, manager of [:11e Copper Commons, not to cal} tn 

10 more belp and that he had made the remark that it Has too damn had that they 

11 didn't have decent help. ris. Jolly discLlssed this '\,ri.th Hr. Stockstin and he 

12 elalmed that 11ts remark was aimed at the student heJp. r-ls. Jolly testified 

13 that the grievance Has also discussed and Hr. Stockstill told her that she 

14 could go ahead but- she Has go:Lng to get noV/here vrLth i l:. !'[s. Jolly 1:esti£ ie4 

15 tbat Hr. StockstiJl had found out about the gr:levallce 2 days prev:Lulls!y. 

16 15. Hs. Jolly's days off are r-1"onday and Tuesday. Upon returning to 

17 \>fork on Hednesday Oc.tober, ]], Ms. Jolly found a memo from Hr. Stock.still 

18 attached to hee time card. 

19 16. fIr. Stockst:i_ll testLfjed that he spent a lot of lime on the memo 

20 and that he had discussed "it vrLth Hr. Barclay, i"Ianager of the Food Service. 

21 17. Nr. Stockstill!s memo dated October 12, stated that on Friday, 

22 October 8, I",hen the sugar supply ran out, the sugar, salt and pepper shakers 

23 \\fere left on the pantry \vorkbench. The shakers Here st:ll:1 on the \>Jorkbench 

24 on Ivlonday, October II. The memo concluded !lPlea~,;e see that any asstgnment 

25 that is your responsibility be completed. If for some reason thL~ is not 

26 possible, make sure that the \Vorl~ area used is cleaned up and that all items 

27 involved are returned to the proper storage areas. Never Jeave any food serv:Lce 

28 area, l:Lke the pantry, ",ith anything that may get in the 'Way of production. 

29 Thank you. n 

30 18. On Friday, October fI, Ms. Jo]ly vJaS eashiering and \-13S not responsible 

31 for leaving the sugars on the pantry counter. 

32 19. On Oc.tober 11, 1976, 1'1s. Jess Dove, Personnel 1hrector, communicated 

HlURB!Il'S 
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1 to Nr. Carson VehI's, Director of Food Services, the infonnaUon about the 

2 grievance. 

3 20. After receiving the St-ockstill memo, J:.ls. Jolly talked to Hr. Stock-

4 still, her supervisor. She testified that he to,ld her that there \\las someth:ing 

5 ahout her personality he did not like and that If later on in the year if she 

6 stiL1 ,.;anted to t:a1k about it he would discllss it then. Nr. Stockstill te5t1-

7 i'ied that he did not remember whether he made the comment. He also testified 

8 that he did n01- tell Hs. Jolly that it vJOuld cause trouhle -if she Hent to the 

9 union about tbe grievance. 

10 l'1r. Stocks 1: ill Les t if :Led that du ring this conversa tion they d:i scusse.d 

II a possible attitude change on h:is part toward her. He denied that any attitude 

12 change was because of a grievance. Later, he said that he dtct not feel that 

13 be lJad an att-j tude change tm"ard Ns. ,Jo] ly. 

14 Mr. Stocksttll also testified that in this conversation Ms .. Jolly was 

15 concerned that the cashier who Has h-jred Has llot qllal1f-ied. 

16 21. Tn the hLrJng procedllre used by the University of Hontana Fuod 

17 Service, Mr. Tom StockstIll dLd the init-Lal tnterviewing. Ills responsibility 

18 Has to see that the candidates he reC0l11J1l2nded Here qual:! t'iecl and could do the 

19 job. He testified that he was responsible for hiring them and lds supervisors 

20 had not: questjoned him on the people he h:Lred. 

21 22. The grievance proceduce tn the agreement between the Retail Clerks 

22 and the Universtty of Hontana provides that \,dthin 10 days "the bus:iness agent 

23 shaLl present the gr:i evance to the appropriate superv :Lsor. f! 

24 23. The union Has confused as to Hho vJas the appropr121te supervisor. 

25 On Octoher ii, 1976, the union verbally presented the grievance to Nr. Jess 

26 Dove, Personnel D1 rec tor. 

27 2!1. Nr. Carson Vehrs, Director of Food Service, testified that normally 

28 grievances would be c_ommunicatecl d:Lrectly to h:im where an attempt would be 

29 made to resolve the grievance. Hr. Vehrs testified, "I thought :it .\!as strange 

30 because most grievances are brought to me first in an attempt to resolve them 

31 and T tllOugbtit \vas different in that I Hasn!t involved :in"itially .... !! 'vfr. Vehrs 

32 checked to Bee if the procedure specified :Ln the c:ontract \)a8 foUoHed. 

TUlllI!HII'~ 
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1 25. On November 14, 1976, a meeting 1;,)'as held for the night staff 

2 tn the Copper Commons. Mr. Carson Vehrs, Ihreetor of Food Services conducted 

3 the meeting. The purpose was to introduce the new night cook and to acquaint 

4 him with his supervisory responsibilities. Vehrs told the staff that they 

5 should take their problems to their supervisors. 

6 26. Ms. Karen Jolly testified that Hr. Carson Vehrs stated that they 

7 should take all the-Lr problems to their bosses - he did not want to hear them 

8 by the grapevine. Ms. Jolly testified that she felt that this comment \vas directed 

9 ill her grievance. 

10 27. Nr. Carson Velles testified that he did not rememher making the 

11 grapevine statement hut he has had that concern. Mr. VeIns said, III donlt 

12 l~emelllher llaving made that spectfic statement but do knoVJ that I have had that 

13 concern and that if the staff fjnds that they have a need at night the only \day 

14 we are go-Lng to be able to llleet the need is to learn ahout it ourselves and I 

15 suggested that "in lieu of cli.scuss.ing their prob]ems with another employee -

16 another staff member, [ suggested to being these problems to their superv-Lsor 

17 and give 11:1111 an opportun:ity to f:ind a solution.!! 

18 2(3. The agreement betvlCen the Retail Clerks Union Local 11991 and the 

19 Univers:Lty of Montana sets forth a specifIc grievance procedure in Art. XV. Tn 

20 summary this proeedures pn)V"i des: 

21 1) The aggrieved party must present the grievance to 

22 the union busi_ness agent: Hithin 20 days. 

23 

24 

25 (emphasis added) 

26 3) Gcievanees not filed 'vi thin these lime limits 

27 are invaJid and without further recourse. 

28 4) Within 5 days the supervisor and business 

29 agent shall make every reasonable effort to 

30 l.-esolve the grievance. 

31 5) If unresolved Hith-Ln 5 days, the grievance 

32 sha] 1 be presented in \vriting to the personne] 

office. 

lUURIIEI1.'S 
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1 6) Grievances which are not satisfactor-Lly settJed 

2 are submitted to a committee in Hyitten foem. 

3 The committee is to be made up of 3 employer 

4 and 3 union representatives. 

5 7) The committee is to make a deeis-ion wtthi.n ]0 

6 days. 

7 8) If not satisfactorily resolved, the grievance 

8 Ls submi.tted to bind:ing arbitrati.on. (Comp. Ex.2) 

9 29. The original discussion of Ns. J011y l 8 grievance oecurred OIl October 

10 8 between Hr. Ken Lurass of the Retail Clerks and Hr. Jess Dove, Personnel lhrec-

11 tor of Lhe University of l>1ontcmti, 

12 The llext communicat-ion between the employer and the union was in a 

13 letter dated October t2 from Nr. Dove to Hr. Lonny Hayer of the Retail Clerks. 

14 Tn this leLter, Hr. Dove stated that there v!3s no contract violation beeause 

15 the quaLLfieations of the applicants for the cHslder posit:Lon Here unequal. 

16 Under the contract, the seniority provision applies only when the applieancs 

17 have equal qualifiea t ions. 

30. SlJbseqllent di_s[:ussions of [112 grievaTlce took pLace on October 

19 20 and October 27 .in t>Ir. Dovels office. On October 27, )\1r. Duve directed the 

20 union to file the grievance -In vriting (see step 5 of Finding of Faet i,128). 

21 31. On Friday, November 3, Hr. Jess Dove received I,.fritted noti£ic8-

22 tion of the grievanee. 

23 32. The University selected 3 members of the grievance committee 

24 (see Find:Lng of Fact #28, step 6). (Comp. Ex. 6) 

25 33. Testimony is unclear hut indicates that tbe 1ll1ion di-d not select 

26 its 3 representatives. 

27 The management representatives to tJle grievance eommittee met, 

28 made a decision and on November lO,Hr. Dove responded to Hr. Hayer say:ing that 

29 1) The union business ~lgent did not present the 

30 grievance to the appropriate supervisor. 

31. 2) There was no attempt made betv.reen the appropriate 

32 supervisor and the union agent to resolve the 

grievance wi.thin 5 days. 
THURnER'S 
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1 3) The grievanee Has not pre:;ented in writ.ing to 

2 the design8 Led gr-i evance officer (Per sonne 1) 

3 within the time li.mits specified. (Comp. Ex. 7) 

4 35. The union contends that iL did not know Hll0 \Vas Lhe "appropriate 

5 supervi.sor". 

a 36. }ls. LaVada (Sue) Cott, casbier in the Copper Commons, test-ified 

7 that as she \-Jas about to go to Hork (al)out October 10) she was given informal-Lon 

8 from the HPEA stating that HHe [the H.P.E.A.] are yOllr bargaining agent.!! 

9 She Has toJd that the information (contained in an unsealed envelope) Has infor-

10 mation about her bargi.±:!ning unit. 

11 37. \>is. Cote' testlf:fed that the information came to her from Hs. 1~etty 

12 FrelLne, Secretary of [:110. Food Serviee, via HI:, Tom Stockstill, manager of th.e 

13 Copper Commons .. 

l4 38. Ms. Cote" testified that she was c.onfused because she had been 

15 led to heLi.eve l~hat the getail Clerks vouJd be her barga:i.ning nn:i.t. 

16 39. l1e. George Mitchell, representi ng the University of Montana, 

17 s t ipll"1 a ted tha t the Uni vet"si ty Vias in er ror and conlllmnica ted mi s taken illfonna-

18 tion to N.P.E.A. The error was 'in part due to the tact that some cashier 

19 pos"itions at the University come under the Retail Clerks and some come under 

20 the 'f'i,P.E.A. 11lt \;las a University error in connnunicaLLon Hbiel1 has been corrected." 

21 qQ. Resolution and Rationale. 
-.~---~~ . 

22 A. On Complainant's allegat"10ns I, 2 and J, I find that .fv1s. 

23 Karen Jolly \"Ias harassed by Mr. Tom StoekstiJl, acting on behalf of the University 

24 of Montana, because she [lIed a grievance \.Jith her union. Defendant, Unlverstty 

25 of Montana, 1s thereby in violation of the Publie Employees Colleetive Bargaintng 

26 Act. This conclm>ion ensues from the foIlO\ving line of reasoning: 

27 Karen Jolly is a long time employee for tlle Univend ty of 

28 Montana Food Service. The fact that she has been a satisfactory worker is 

29 attested by l) her promotion to full-time status after being employed part-time 

30 ",1111e a student 2) the tenure of her employment. 

31 After being turned down for a position as cas]lier Ms. Jolly 

32 attempted to fLnd out why she Has not hired. Hs .. Jolly folJowed a reasonable, 

"E).ENA 



1 straight fonvaru procedure in contacting the Equal Employment Opportunity 

2 ofEtce and at their suggestion contacting Larry Kanl, Assistant Personnel 

3 Director. It vJas only after getting no informi:llion from these BOllYCes that 

4 1'13. Jolly filed a grievance Llsing the procedure specified tn the Rete.lil Clerks 

5 Union contrac t. 

6 Hs. J 011 y f lled the grievance wi tll Hr. Ken l.urass of the 

7 Retail Clerks on September 23, 1976. On Friday, October 8, the Union verbaLly 

8 notified Hr .. Tess Dove, Director of PersonneJ, of the grievance. On Monday 

9 October 11, Mr. Dove natifed :t-lr. Carson Vehrs of Hs. Jolly's gdevance. 

10 Hs. Jolly has charged [:hat the sugar ass:Lgnment Hhicb was given 

11 to her on a friday Has :In retaliation for filing the grievance. Testimony 

12 indicated that the date of assignment was Fri.day, SeptemlJer 24 or Friday, October 

13 1. S-ince no one -Ln management knew of the grtevance on etLher of these two dates, 

l4 we can eone1ude that the work assignment was not in retaliation for fLling the 

15 grievanee but rather hetter managment as tesl:ified by Hr. Steve Barclay, Manager 

16 of the Universil:y Center Food Service. 

17 He must keep in mind [he fact that the dJ8nge in vmdz assign-

18 Illellt was made verbally and occurred before manageme_llt knew of the grievance. 

19 It is reasonable to assume tilat when Mr. Carson Vehrs, lHrector 

20 of Food Services was notified of the impending grievance on Honday, October 11, 

21 he tn turn noti.fied He Steve Barc]ay, Manager of the lJnj_versity Cerlter Food 

22 Service and Hr. Tom Stocksti:Jl, Copper Commons Hanager. Hr. StockstiJ] tnter-

23 viewed alJ c:andida(:es for the cashier's position and Hr. Barclay intervi_ewed the 

24 finalists. 

25 Hy. Stockst-i 11 testified that he spent a lot of ttme on (:11e 

26 memo dated October 12, in whicb he reprimanded Ms. Jolly for the sugars be:ing 

27 left on the pantry counter on October 8. He also testified that he di.scllssed 

28 the memo "ritl] Mr. Barclay. Ns. Jolly ,vas cashiering on October 8 and \"ras not 

29 responsihle for the sugars discussed in the memo. It is possible that, as Mr. 

30 StockstL11 claimed at the hearing, the intent of the> memo Has to reprimand lis. 

31 Jolly for not removing the sugars from the counter on October 9 or 10; i.f so, the 

32 memo which took so much time and effort: to prepare Hi:l~ unclear. 

-9-



1 In te;.;timony, Hr. Stockstill put great weight on the fact that 

2 the memo did not accuse Ms. Jolly directly. However, the fact of the matter is 

3 that the memo was addressed to Ns. J-ol"ly, attached to her tjme card and given 

4 to no one else. 

5 The cUntract of verbally changing H",. Jolly's \<]01'1< assignment 

6 he fore the grievance was knO\-Jrl and the great time and cafe taken vlith a \yritten 

7 reprimand after the filing of the grievance vIas knmm is significAnt. 

8 After Hs. Jolly rece:ived the memo, she spoke to Hr. Stockst-ill 

9 about it. Ms, Jolly testified that he told her thelL she Hould not get very 

10 far HiLl! heT grievance ~ that there was something ahout her personality he did 

11 not like. Mr. Stockstill.10.~~not~'!LL having made the eOlDnwnt about her 

12 persona li ty and denies say:Lng U)8 t she would not ge L very far ,vi th the grieva nee. 

13 He tesUfied that in their cOllversaLjon Hs. Jo]]y asked about the quali.f-Lcattons 

14 of the person hired for the caHh:Ler position. Hr. Stocks(:Jll cL:limed resp(lnsL~ 

15 hili ty for hiring the cashier aod stated that his tcm snpervisors had not had 

16 doubLS about his judgment in hiring for the positi.on of cashi er. 

17 In going to the Equal Employment Opportunity officee, He Larry 

18 Kaul, and fi.naLLy in fiUng tJle grievance, Hs. Jolly was in essence qnestioning 

19 Hr. StoekstiU!s judgment. 

20 It is impossihle to re~create the conversaUoll which took place 

21 between Hr. StockstiJJ and Ms. Jolly. However, it would not he unnatural 

22 for him Lo resent the faet: that Hs. Jolly had questioned his judgment. 

23 TeHtimony and exhibits substantiate the charge that Hs. Jolly 

24 \Vas harassed by Hr. Stockstill because she filed a grievance \V:ith her llnion. 

25 B. On compla:i.nant!s allegaUon Itfr, I find that Hr. Carson Vehrs, 

26 acting on behalf of the Universtty of Hantana, did noL act in violati_on of the 

27 Public Employees Colleetive Bargain-ing Act. This conclusion ensues from t11e 

28 following line of reasoning: 

29 Hs. Jolly!!:> and Hr. Carson Vehrs' testimony about: the meet:ing 

30 which occurr.ed on November 14 was suhstantially the same. The only point on 

31 which the t,vo Hitnesses differed Ha!:l Hhether Hr. Vehrs stated at that meeting 

32 that he did not \·/ant to hear the employees' problems by Lhe grapevine. Hs. 

-10-



1 Jolly testif:ied that Nr. Vehrs made such a statement while Hr. Velll~s said that 

2 he did not rememher making it but that it had been a concern of his. Since Hs. 

3 Jo.1Jy remembers Mr. Vehrs havtng said -it and he testified that he had had that 

4 concern, He lllay reasonably conclude that: he did -indeed make the statement. Haking 

5 the statement itself is of 1ess j_mportance than the significance attached to t1: 

6 by Ms. JoLly. 

7 Hr. Vehrs testified that on Octoher 11 'When he first heard abollt 

B the grievance he thought that: -it was st['ange because normally grievances \"jere 

9 communicated directly to him. At that time, I>lr. Vehrs checked to see if the 

10 proeedure specified -Ln the contract had been followed. Mr. 'Iehrs could easily 

11 ascertain that Ms. Jolly had follmved the proper procedure in ftling her 

12 gr-Levanc:e. Hav:i ng made this determ:i.ll<:l Lion there vJOuld have been'] it t:1e point 

13 in harassing Ns. Jolly about the gr-ievance more than a month later. 

14 It could be argued tha t Mr. Veln:-s \vas extending his remarks 

15 to the Unfair Labor Practice charge filed by the union Oil Octoher 29. This 

16 argument would hold Little wei_ght because the original charge by tIle IInion ,vas 

17 vague enough that it would have been dif~12~Ilt_ to connect with Ms. Jolly. The 

18 charge was sllfficienl~ly vague that trle Hoard of Personnel Appeals granted the 

19 Untversity's motion for a more defin:i.te statement. The llIlion's aIlswer \-Jas not 

20 received by the Hoard of Personnel Appeals until November 22, 1976 - long after 

21 the November J4 meeting. 

22 The c:onc]u8ion \4h:ich must be drawn from the evidence is that in 

23 the meet:ing on November 1<'1. ]\-11.'. Carson Vehrs \'J3S, as he testified, asking the 

24 employees to take their ordinary work problems to their supervisors. 

25 C. On complainant's allegations 5 and 6, r f:ind that the Ulliverstty 

26 of Hontana did not commit an Unfair Labor Practice by refusing to go to arbitration. 

27 This conc] usion ensues from the foLlowing line of reasoning: 

28 The unjon charges in themselves are confusing. The grievance 

29 procedure set: forth_ in Article XV of the contract ment:ions a committee of six 

30 (three chosen by management and three chosen by the union) whit:h wmld hear a 

31 grievance. (Finding of Fac_t 28, No.6). If the committee 1.s unable to resolve 

32 the grievance H'Lthin 1(1 days, the gr.Levance is to be submitted to a sing"Je 
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1 arbitrator chosen from a panel of five names to be stlbmtrted by the Federal 

2 Hediation and Conciliation Service. 

3 The union charge appears to he dtrected at the appo'i.ntment 

4 of the committee to hear the grievance. In a letter to Nr. Mayer dated November 

5 5, 1976, Hr. Jess Dove, Personnel lhrector, agreed that liThe three members or 

6 the employer representation will be selected the ficst of this next week and a 

7 meet-ing will be called to hear the grtevance during that Vleek.!! (Complainant's 

8 Ex. 6). 

9 There was no evidence int:roduced. that the ullion ever des:ignaLed 

10 it's three representatives to the committee. 

11 The management representatives met Hit11 Hr. Dove and came to 

12 the deci.sion relayed by him to Nr. Lonny Hayer of the RetaiJ Clerks on November 

13 10, 1976 (see Findillg of Fact No. 34). In essence, the determination vIas that 

14 the union had not compJ:iecl \vitb the time l-ilnits specif-Led in the contract. 

15 The union excuses its tardiness -In presenting Lht;. gd evanC'.c 

16 to the University on tllE'_ grounds that it did not leno", \Vho Has t.he appropriate 

17 supervisor - the person to vJhOifl they should present the grievance. 

18 The IJearing Exam:iner is eastly persuaded that Lhe management 

19 heirarchy in the Food Service Department Is sufficiently complex as to make 

20 i.t difficult, if nut impossible, La identi.fy ~)o the appropriate supervisor 

21 might be. 

22 The union contends that because it did not knmJ who the 

23 appropriate supervtsor lv-as that steps 1 and 2 in the grievance procedure sliould 

24 have no force and effect. 

25 Both shies seem to be in error in handling the grievance. 

26 The University Ls very vague about who bas the authority to hlLerpret the 

27 cont:ract and to handle the grievance procedure. This situation should be 

28 straight.ened out. TIle University should designate a specific indlv:ldual in the 

29 Food Service Department as "appropriate supervisor". 

30 On the other hand, the most telling error vms committed by the 

31 union when it made 110 attempt to identtfy the appropriate supervisor within the 

32 time frame specified :in Lhe contract. ft \v3S 16 days after }ts. ,Jolly f:Lled the 
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1. grievance before the union approached anyone at the University about the maLter. 

2 1t appears that the union did not make a good faith effort to Jlleet the 10 day 

3 time limit specified in the contract. 

4 The University did not comm:it an Unfair Labor Practice by 

5 reflls"ing to go to arbitration. 

6 
D. On Complainant's allegation 7, I find that the University of 

7 UonLana committed no Unfair Labor Practice. This conclusion ensues from the 

8 following line of reasoning: 

9 
There was no test-Lmony or evidence introduced hy the. Union 

10 
other than 1'1s. Cod,:' s testimony that she had received the infonnah_on from the 

II VLontana Public Employees Association (Finding of Fact 33, 3Ll, 35). 

12 
In sttpulating to an error on the part of the University 

13 
(F'inding of FacL 39), 0'tr. l'1itchell emphasized that the Universi ty had been 1.n 

14 
error in submitting lneorrect informat"ion to the H.P.E.A. and it had acted on 

15 
'information it believed (;() be eorrect. 

16 
In light of the st:Lpulation and in the absence of any evidence 

17 
or testimony to in(J-icate that the University deliberately attempted Lo undermine 

18 
the Reta:i.] Clerks Uniou Local 991, the s-1 tua Lion lHUSt be cons:Ldered as a regret-

19 
table error. 

20 
CONCLUSION OF U\H 

21 
]. That the University of Hontana has vio]at:ed provisions of Section 

22 
59-1605(1) (a) by engaging in an unfair labor practice agi,dnst a public cmployee!s 

23 
rights guaranteed in Sect-i on 59- 1 6()3 (]) (a) . Specifiea lly, in that l'is. Karen Jolly 

24 
was harassed by her supervisor, Mr. Tom Stockst:Lll, because she had [ned a 

25 
griev<Jnce Hith her un:10n. 

26 
2. That the Universtty of HonLana has not: vjolated provisions of 

27 
59-1605 as charged -Ln other speeifie allegations of the compla-Lnt. Those spec:ifJc 

28 
charges are hereby dismissed. 

29 
HECOHNENDED 011DER 

30 
It is hereby ordered that the UnJvers.l ty of Hontana ~ 

31 
1. TBke the follmving affirmative acti.on: 

32 
a) Cease and desist in a ]-ike or related manner 

from interfering Ivith the rights guaranteed 
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1 tIl public employees in Section 59-1603(1) (a). 

2 b) Specifically, cease and desist in a like or 

3 related manner from harassing Hs. Karen Jolly 

4 for exercis-ing her col1ective bargaining rights 

5 (in filing a grievance w:i th her union) at;; pro-

6 vided for i.n Section 59-1603 (1) (a). 

7 NOTICE: Exceptions may he filed to these Findings of Fact, Conc:lus.ions of Law, 

8 and Recommended Order withjn tHeoty (20) days service thereof. If no excepU ons 

9 are filed \Vi th the Board Hi thtn the period of time, the Recommended Order shal1 

10 become a Final Order. Exceptions shall he addressed to the Board of Personnel 

11 Appeals, Itl17 Helena Avenue, Helena, Montana 59001. 

12 
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DATED this , __ ~_~~_ day of l'tarch, 1977. 

BOARD OF PERSONNEL APPEALS 

a;;:4~-Nr4L4fo.~'--~ 
Linda Skaa 
tleBTing 'X<-1miner 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

CERTIFICATE OF NAIL INC 

I, Janice M. Fishburn, hereby certify and state that I mailed on the 

ij' d f 'hn 1 1977, a true and (:orrec.t cupy of the F1NJ)Il¥:S OF FACT, -."-7~.~- ay o. P<: :1, 

CONCLUSIONS OF LAH, AND RECO}-lMENDED ORDEH to the f0110\-1i ng: 

Hr. Lonny Mayer, Presiden t 
Retail Clerks Local 99J 
P.O. Box 112 
Missoula, NT 59801 

Dr. Richard Bowers, Prestdent 
University of Hontana 
Missoula, MT 59801 
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