
BEFORE THE BOARD OF PERSONNEL APPEALS 

2 IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO . 41-76: 

3 MONTANA PUBLIC EMPLOYEES ) 
ASSOCIATION , ) 

4 ) 
Compl a inant , ) FINDINGS OF FACT 

5 ) CONCLUSIONS OF LAW 
-VS- ) AND RECOMMENDED ORDER 

6 ) 
EMPLOYMENT SECURITY DIVISION, ) 

7 DEPARTMENT OF LABOR AND INDUSTRY , ) 
STATE OF MONTANA, ) 

8 ) 
Respondent. ) 

9 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

10 
STATEMENT OF CASE 

11 
On December 23 , 1976, the Montana Public Emp loyees Associa-

12 
tion (hereafter referred to as the Association) f iled an unfair 

13 
labor pract i ce charge with the Montana Board of Personne l Appea ls 

14 
against the Employment S e curity Division, Department of Labor & 

15 
Industr y , State of Montana (hereafter referred t o a s the 

16 
Responden t) . At the pre-hearing conferenc e, 23 February 1977, the 

17 
complainant fi l ed an amended charge . Th e Association charged 

18 
vio lations of employees ' rig hts (59 - 1603(1) a nd 59 - 16 05(a) and 

19 

20 
(c) )i n that "the office ma nager and ce rtain sup ervi sory emp l oyee s 

21 
of t he Great Falls Employ ment Security office have epgaged in a 

course of conduct designed to interfere with, restrain, coerce, 
22 

intimidate and harass employees because of their membership in 
23 

and partiCipation in activ i ties of th e Association u • Specific 
24 

instances cited by the Complainant are: 
25 

26 

27 

28 

29 

30 

31 

32 

" 1 . Job r e assignment to c reate employee d i ssatisfac
tion; 

2. Ha rassment of the Association's local e mployee 
repre sen t ative; 

3. Selectiv e enforcement o f sick leave policies 
set forth i n an office manual which is s uper
seded by th e terms of the ex i sti ng co ll e c tiv e 
bargaining agreements ; 

4. The placement of warning lette rs in employee 
personnel files based upon alleged violations 
of said inva lid sick leave policy; 
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2 

3 

4 

5 

6 

7 

8 

9 

5. Interrogation of e mp l oyee s concerning associa
tion act ivi t ie s , meetings and membership; 

6. Verbal t hreats directed towards those associa
t i on members active l y participating in associa
tion affair s ; 

7. Reducing the semiannual job eva luation scores 
o f persons who are a ctive supporters and 
p a r ticipants in the associationi 

8. Deny ing a l eave o f absence to an employee 
because of association membership; 

9. Surveillance of an off-premises associatio n 
meeting; a nd 

1 0. Physical violence directed against association 
10 members. It 

11 On 3 Ma r c h 1977, the employer filed a Motion to Di smiss. 

12 The motion was denied at the commencement of the hearing; s u b -

13 sequently, t h e employer o r a l ly answer ed the 23 February 1 977 

14 amended compla int with a genera l denial. 

15 A hearing on the above-captioned matter was held on 9 , 10, 

16 11 Ma r ch 1977, at t h e Employment Secu r ity Divi s i o n off i c es in 

17 Gre a t Falls . Th e Associa tion was represented by Mr. Barry L. 

18 Hjort, Attorney at Law, He l e na, Montana. Mr. David w. S t iteler 

19 of t he Department of Administration , Personnel Divis ion, and Mr . 

20 Moody Br ic k e t t of the Department of Labo r & Industry , Employment 

21 Secur i ty Div i s i o n, Attorneys at Law, represented the Re s pondent. 

22 As the duly appointed hearing examiner of the Board of 

23 Personnel Appea ls, I conducted the h earing in a c cordanc e with 

24 the provision s of the Mon tana Administra t ive Procedures Act 

25 (S e c t i o n 82-4201 t o 82-4225, R.C.M., 1947). 

26 After a thorough review of t h e entire rec o r d of t his case, 

27 including b r i efs of the parties concerned, sworn testimony, a nd 

28 from my obs e r vation of the witne s ses, a n d the i r d eme anor on the 

29 witness stand , and u pon SUbstantial, reliable evidence , I make 

30 the following: 

31 

32 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

FINDINGS OF FACT 

1. The Association c h arges that the Respondent has vio lated 

the f ollowing secti ons of the Montana Public Employee s Collec t i v e 

Ba r gaining Act : 

2 . 

"59-1 603. Employees ' right to j oin or form 
labor organization and e ngage in coll ective 
b a r gaining activities. (1) Public employees 
sha ll have , and shall be protec ted in the 
e x e rcise of, the right o f self-or gani z ation, 
t o f o rm, join or ass is t any labor organization I 

to barga in collective ly through representative s 
of their own c hoosing on q uestions of wages , 
hour s , fringe benef i t s, a nd other conditions 
of emp loyment and to engage in other concerted 
a ctivi ties for the purpose of c ollective bar
gaining o r other mutual a id or p r otectio n, f ree 
from interference , restrain t or coercion." 

"59-160 5 . Unfa i r labor pract i c es of e mp l oyer 
o r labo r o r ganiza t ion . (1) It is an unfair 
labor practice for a p ub li c emp l oye r t o: 

(a) interfe r e with, restrain , o r coerce 
employees in the. exercise of the rights 
guaranteed in Section 59-1603 o f this act; 

(c) discriminate in reg ard to hire or tenure 
of employment to encourage or d iscourage mem
bersh ip in any labo r o r g anization; ... " 

Respo nd e n t admits that some of the specific instance s 

19 did o c c u r , but that none of the a ctio ns take n by l ocal management 

20 were t a ken with the intent or motive t o ha r ass , coerce, interf e r e , 

21 intimid a te or discriminate against any e mployee s becau se o f the ir 

22 Association me mbe r s hip or a c tiv ity. 

23 Job Reassignments 

24 3 . Th e Comp lainant alleged that the job r eas s i g nments o f 

25 Ms . Sharon L. Anderson and Ms. Gl e nd a Smith were d i scriminatory 

26 and motivated t o create e mploy e e dissatis f a c tio n. 

27 4. Ms. Anderson is c l assified as an Interviewer II. Prior 

28 to her reassignme nt t o the first f l oor, January, 1977, she was 

29 a ss i g n e d to the Claims Room a nd later to the Ap titude Te sting 

30 Progr am. 

31 5. The Complainant al l e g ed that she was reas signed to the 

32 l e ss d e sirab l e pos ition of inter v i ewing cl i e nts looking f o r 
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industrial jobs as laborers, craftsmen, farm and ranch hands -

2 generally "blue collarl! positions because: 

3 (a) She dropped h e r membership in the Inte rnational 

4 Association of Personnel and Employment Se cur i t y (rAPES) 

5 organization, after Mr. Cady encouraged her not to do s o for 

6 several we eks. (tr. 164) 

7 (b) She testified t ha t in relation t o her r APES action 

8 Mr. Cady asked her if she wasn't concerned about her pr ofess ional 

9 career (tr. 1 64) and during a later conversation on this matter 

10 she informed him (Mr. Cady ) that she was "goi n g to drop the rAPES 

11 and join MPEA and a t that time he said 'I don't know why, it won't 

12 do you any good .'" (tr. 165, 172) 

13 Under cross examination, Ms. Anderson testified that 

14 she felt t hat Mr. Cady 's e fforts to e nc o u rage her to maintain 

15 memb e rship in IAPES was more harassment. (tr. 17la) She thought 

16 

17 

18 

19 

20 

it was har assment because: 

"Everyday and everyday and everyday for three 
weeks i s harassment, not persistence. Not 
s aying it on a nice v e in, at the beginni ng 
it was nice: after that it wasn't, it was 
pushy and that is harassment." (tr. i 7ia) 

6. Ms. Anderson attended the 16 De c ember MPEA meeting and 

21 voiced certain complaints about various matt e rs concerning the 

22 Management's opera tion o f the Great Falls off i ce . 

23 7. Ms. Anderson accompanied Ms. Te rry Langan to Mr. Chuck 

24 Dyer's (the Assistant Manager ) office on 2 3 December as an MPEA 

25 witne ss. Thi s me e t ing c onc erned the denial of Ms. Langan's 

26 request for a leave of absence. Mr. Dye r testified tha t he 

27 "made some comment t o the effec t that they must not have a very 

28 high opinion of me if they felt they had to have a witne ss at 

29 the time t hey asked me a question". (tr. 237) 

30 8. Ms. Anderson and h e r i mmediate supervisor, Mr . Farmer, 

31 met with Mr. Cady about the denial of a leave o f absence she 

32 requested. ( t.r . 168) I t was during this meeting that she was 
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info rmed o f her reassignment wi th th e e x p lana t i o n t h a t he (Mr. 

2 Cady) was not j u s t moving peop l e a round . 

3 9. Ms . Ander s o n t e s t i f ied that she did not complain about 

4 th e reass i g nment "Because if I had complained, I would be there 

5 for the regt of my lif e, a nd I knew it, so I decided to try it 

6 and see how i t work e d." She added tha t she reached that con-

7 el usion " Because in the past that ' s the way Mr . Cady has done 

8 th ings ." 

9 10. In response to Co uns e lo r Stite l e r's questio n and obser-

10 vatio n abo u t s uch transfers no t being good f o r mo r ale and 

11 t he mo t i v a t i o n, Ms . Anderson r esp onde d, "I feel tha t in my 

12 p a r t i cu l a r s i tua tion , the motivat i on wa s t o get rid of me, find 

13 a job t hat she dis likes the mo s t and she ' ll l e ave. " 

14 174) 

(tr . 173 , 

15 11. She also testifi e d, "I'm not p r ejudiced [ a gainst laborers 

16 and f arm h a nd s ] b ut I'm no t co mforta b l e with the m either." 

17 12. Ms . Anderson r e ques t ed to take the Interviewer I II Merit 

18 t e s t ./ She testi f ied, "1 t alked to my supervis or a nd asked him if 

19 h e wo uld t a lk with Mr. Cady and see if I eQuId take the exam. He 

20 went and talked to him and Mr. Cady t u r n e d it down twice . " 

21 (tr . 1 69) (tr. 176 , 177) She later wrote the State Merit Sys t em, 

22 who allowed he r to t ake the exam on 26 February . 

23 13 . During Decembe r a nd January there were s e v e ral other 

24 employee reassignment s . Th e Respondent c laims these reassignments 

25 including Ms. Anderson's, were made because the office needed t o 

26 establish a CETA sec tion. Accord ing to Mr. Cady about fifteen 

27 p e ople wer e moved , reas s i g ned fo r t he CETA s ection , in Decembe r . 

28 He a dded , "Genera lly t h e r e we re a l ot o f changes . " 

29 1 4 . Mr . Cady testified tha t h i s disc u ss i o n with Ms. Anderson 

30 c o ncer ning r APES per tain e d to getti ng her du es b a c k for a month or 

31 two. (tr . 29 ) He did n o t think she c o uld get two months due s 

32 b ack (annual $6.00) and she could drop h e r member s hip by not 

I p ayi ng dues . 
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1 5. Mr. Cady d en ies talking t o Ms . Anderson about MPEA. 

2 (tr . 30) 

3 He fur ther denies he ever made a statement t o an emp l oyee 

4 that i t would do them no g o od t o j oin MPEA because a ll the non-

5 supervisory employees have to join. (tr . 251) 

6 1 6. In answe r t o a question by Cou n s elor S t i t eler , 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

"We heard y e sterday some test i mony that Sherry 
Anderson h a d been p laced, she was originally 
i n Claims, spent s ometime in Te s t i ng and then 
s h e ' s moved to her pr esent l oca tion on t he 
f i rst floor. Is t his c o mmon tha t diff e rent 
i nd ividua l s do t e s t ing? " 

Mr. Cady repli e d, 

"Y e s .... We feel t h a t it 's t he method o f train
ing t h em so that they can have b e tter knowledge 
o f the overall operations .... Abo u t t we nty -fiv e 
d i f f e rent individu als h ave done testing since 
1974." (tr . 250) 

17 . Ms. Smith wa s r e a s signe d t o t he CETA s e c t ion in January 

as a Clerk- Typist. She did no t req u e st t hat r e a ssignment nor did 

she o b ject . 

18 . Ms. Smith t e stified t hat Mr. Cad y asked h er o n 21 

December i f she had a t tended the 1 6 De c ember MPEA me et i ng . She 

informed Mr . Cady t hat s h e hadn ' t a nd tha t she had never attended 

an MPEA mee t ing before . (tr . 80, 85 ) 

19. Mr. Cady t e s t if i e d th at Ms . Smith wa s tranferred to the 

CETA section becau se of h e r abi l ities and proficiencies (goo d 
23 

typ i s t), not becau s e of As s ociation activities nor events pertain-
24 

ing to a 1 7 December office party . 
25 

(tr. 28-2 9 ) 

26 
20. Mr . Cady denied that he asked Ms, Smith whether or not 

she had atte nded the MPEA meeting o f 16 December. 
27 

(tr . 27) 

Local Assoc i ation Representative 
28 

29 
21. Mr. Joe Hue t h, Co unselor II for the past eight year s , 

was e l ected the Assoc i ation's local Employ ment Se curity Div i s ion 
30 

repre s entative at the 1 6 o r 21 December me eting. 
31 

32 
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22. Mr. Hueth r eceive d a letter o f reprimand from his 

2 immediate supervisor, Mr. Clare Jensen, on 20 .January (Complain-

3 ant's Exh i b i t 6). 'rhe Complainant alleged this letter was an 

4 effort t o harass its l ocal r epresentative because it was 

5 exaggerated and unwarranted. 

6 23. The f Ollowing t e stimony was elicited pertaini ng to the 

7 content of the letter. (Se e Complainant 's Exhibi t 6) 

8 ( a ) Mr. Clare Jensen, Counseli ng Superviso r, testified 

9 h e wro te the l e tter of reprimand to Mr. Joe Hueth on 20 January 

10 b e cause o f a r e -occur i ng p r o blem of employees c o ngregating on 

11 the floor . Prior to that Mr. Jensen had given general warnings 

12 or cautions to all the emp l oyees, o n his floor, a bout this prob-

13 1e m. As Mr . Jensen stated " ... t his is some thing that kind of 

14 

15 

comes . 

a gain. 

We s e em to get i t worked out a nd i t maybe comes back up 

On this o ccasion it just seemed like it didn't settle 

16 l ike it should ." ( tr. 1 7 9 ) 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

(b) Prior memo r a nda on this matter were directed g e n

e ra lly to everyone. 

Mr. Hue t h t e stified t hat Mr . Jens e n never admon

i s h ed him indiv i d ually but t hat Mr. Jensen had admonis h ed him and 

o t h e r emp l oyees collective l y a bout activities allude d t o in 

Complainant' 5 Exhibit 6. 

(e) Under exten s ive examination by Counselor Hjort, it 

wa s established that the only per s o n who directly comp lained to 

Mr. Jensen wa s Mr. Chigbrow and Intervi ewe r Supervisor , Mr. 

Sut liff , who did not s upply s pecific name s of those who may have 

c omp laine d t o him. 

(d) Mr. Jensen's res ponse to questions pertaining to 

comp laints on numerous o c c a sions tota l e d two. (tr. 181 ) 

(e ) Mr. Hue t h tes t ifi e d that the on l y p e rson he talked 

to about "who ' s side t h ey're o n" was Mr. Chigbrow, ( t r . 210, 211) 

a nd that wa s only o nce. (3rd parag raph) 
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I 

1 I (f) Mr . J e n s e n s tated in his letter " this verbal 

2 I p r e s s u r e o n s e v e ral of o u r ES me mbers a s to whose side they are 

31 on has b r o ug h t about complaints also f r o m these c o-worke rs that 

4 i t ha s a f fec t e d the i r wo rk both f r om the s tand p o int of time 

5 a n d f r om e mo t i onal f a c t ors ." 

6 (g) Accor d i ng t o Mr. J ens e n I s t e stimony these liES 

7 member s and c o - workers " c ome s d own t o Mr. Chigbrow because he 

8 d i dn' t d e f initely know who e l s e specifica l ly lodged complaints . 

9 (tr. 181) 

10 (h) Mr. J e n s en ha d verbal l y admoni s h ed mos t of the othe 

11 employ e e s a bout thi s ma t t e r, b u t according to hi s t e stimony Mr. 

12 Hue th was " t h e g reatest violator o f this wi t hin the l a st couple 

13 o f week s p r i o r t o my wr i t i ng this l etter ." Therefore , o nly Mr. 

14 Hu e t h rece i ved a le t t er o f reprimand . 

15. Mr. J ens e n tes t ifie d that no one directed him t o 

16 wr ite the l e tte r , but tha t he did consult with Mr . Dye r and Mr. 

17 Cady on e v e ryth ing he did. (tr . 185) 

18 ( i) Mr . J e n s en f u r t her t e stified that sinc e h e became 

19 a s up e r v i s o r i n 1 9 6 9 , thi s is the fi rs t l e t ter of reprimand h e 

20 h ad writte n t o a n individual. Previou s no tic e s or memoranda 

21 h ave b e e n a d d r e s s e d t o a l l p e r s o nne l . ( tr. 186) 

22 His explanation for writing this f irs t letter of 

23 r e primand to an individu al was "I guess this j ust as to b e a 

24 f i r s t time a nd I felt that i t wa s a ppropr iate." (tr . 188) 

25 ( j ) Mr . J e nsen tes tified that he was not aware that Mr. 

26 Hueth h ad b e en ele c t e d t h e local MPEA r epresentative at the time 

27 h e wrot e the l e t t e r. Neverthe l ess , f rom the content o f the lette 

28 it is obvious tha t he at least knew that Mr. Hueth was an active 

29 Associatio n memb e r . 

30 (k) Mr . J e nsen was formally no tif ied that Mr . Rueth 

31 was the elected MPEA representative on 4 February . (See 

32 Re s p ond e n t ' s Exhibit D) 
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Si ck Lea ve Policies 

2 24. Ms. Te r r y Langan and Mr . Wi lliam Zupan r e c e ived letters 

3 pertaining t o all e g ed viola t i o n s o f sick l e a v e polici e s from 

4 the i r imme dia t e s uperviso r , Mr.. Tom Su tli ff (See Complainant ' s 

5 Exhibits 4 a nd 5 ). 

6 25. Neither t h e f'.1onta n a Op e rations Manual f o r Emp l oyment 

7 S e curity Divis i o n nor the MPEA Ma s t e r Co llec tive Barga ining 

8 Contract s t a tes t ha t an employee mus t personal l y notify the 

9 imm ediate supe r v isor i n case o f illnes s . (See Compla i nant's 

10 Exhibits 1 a nd 3 ) 

11 26 . Referring to paragraph 0 of Complainant's Exh i b it 3 

12 (Operation ' s Manual), Mr . Cady replied to Couns e l or Hjor t's 

13 questions as f o l l ows: 

14 "MR. H~TORT: Now i s t here any r e q uirement t h e re 
t hat not ifica tion be given b y t h e ind ividuals 

15 who in tend t o be a b sent beca use o f illness? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1 

32 

MR. CADY: No . 

MR. HJORT: In other wo r d s is t h e r e a n y u nwr itten 
po licy or some o ,t h e r wr i t t e n p o lic y which we have 
no t dea l t with here that r equire s e mp l oyees to 
personally r e port that they intend t o take a day's 
absence becau s e o f illnes s ? 

MR. CADY : There is an offic e po l i c y that has 
been fo llowed since my starting wi t h the state 
a n d receiving my a ppointment, t hat the indivi
d u a l do his best to no t i fy his immediate s uper-
visor in case of illness .... (tr . 3 8 ) 

MR . HJORT: Do es it make any dif f erenc e who 
make s the notification a s long a s the s upervisor 
receives that notification or informat i on? 

MR . CADY; I t h ink the main thing is, yes, a s 
long as we know that pers on i s not go ing t o be 
there and the reason . 

MR. HJORT: It wou ld b e acceptable then if 
ano ther e mployee notifies the supervisor 
affec ted that that particu lar employee is 
g oing t o be absent? 

MR. CADY : I think it wou l d be .... " (tr. 39) 

27 . 'I'he l etter to Mr. Zupan is a le t ter o f r e primand and is 

par t of h is per sonnel file . The note t o Ms , Langan is not. Also 
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I 
I I because Ms. Langan does no t have a phone, she has made arrange-

2 I ments wi t h h er i mmedia te supervisor t o h ave s o meone e lse report 

3 her o f f. This arrangemen t indicates that an i mme diate super-

4 visor has some d i sc r etion on employe e s r eporting in s i ck or off. 

5 Th is s e e ms t o b e mor e i n c omplianc e with the s ick leave clause 

6 o f th e con t r act . . 

7 28 . Bo th, Mr. zupan a nd Ms . Langa n had crit i cized management 

8 p o lic i e s a nd per s o nn e l at MPEA meetings and t o fe llow employees. 

9 Interroga t i on 

10 29 . Ar t icle VII Supplement to Master Contract for Employment 

11 Se c urity Division, Department of Labor states: 

12 "The As s ociation sha l l be a ble to hold regula r 
and s pecial Assoc iatio n meeti ng s d uring off 

13 du t y time in t he f ac ili t ie s o f t he Employ e r 
i f a request is made a n d g r anted for suc h use. I

' 

14 (Compla inant ' s Exhibit 2 ) 

15 Article VI I of t he Ma s t e r Contract states: 

16 "Association Activities 

17 Staff o f the Assoc iat i o n will be allowe d to 
visit work areas o f the employees d u r ing 

18 wo r k hour s and c o n f e r o n employment r elat ions 
ma t ters , provided that such v isitat i o n s shall 

19 be coor.dinated in advanc e wit h manag eme nt, 
and sha l l not unduly d is rup t work in progress ." 

20 (Compla i nant ' s Exhibit 1) 

21 30. Mr . Tom Schne ider held a no on MPEA meet ing on 23 Novem-

22 ber in the Gr eat Fal l s Emplo ym e n t Security Division Library . 

23 Mr . Cady \.,as concerned abou t the MPEA meet ing b ecause it 

24 wa s not c leare d with him first , but t hen wasn1t s ure if h e (Mr. 

25 Sch neider) h a d t o cl e a r it with him o r the He l ena o ffice . He 

26 d id go to t h e t hird f l o or and s a w a g r oup wa iting to go into the 

He distinct l y remember ed 1-1r. Hueth wa i ti ng. ( t r . 243) 27 l i brary. 

28 I 
I 

Whe t h er o r no t Mr. Schn e ide r ha d the a pprova l per the 

29 contracts is not at issu e in thi s instant case . But what is at 

30 iss u e i s the inter rog a t i o n of e mp l oyees concerning their a tten-

31 d anc e a t the meeting . 

32 
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31. Th e f ollowing t e s t i mo ny was el icited c o ncerning interro-

2 qa t i on o f who a t t e nd e d MP EA me e tings : 

3 (a) MS . Jan Go ulet, t he Se cre tary wh o worked for Mr. 

4 Cady , t e st i fied tha t he did question he r about the above meeting. 

5 She s t a t e d : 

6 " Ye s, Mr. Schne ider came in t h e o ffi ce and 
held a noon MPEA me e t i ng in the library 

7 upstairs. Mr . Ca d y was waiting for me a t 
1:00 P.M. a t my d e s k when I came back and 

8 h e a s k e d me if I had atte nded and I said 
no . He has an MPEA c ontract in his hand 

9 a nd t h e r e was something under lined in 
r ed ther e a nd he said Schne i der had no 

10 bus i n e s s b e i ng i n t h e off i c e c o nduc t i n g 
MPEA b u s i n e s s ." (tr. 114) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Mr. Cady did no t a s k Ms. Go ulet for t h e names of 

any persons who a t tended t he meeting, b u t h e s ubsequently asked 

o t h e r s . 

(b) Af ter the 2 3 November MP EA meeting , Mr. Cady asked 

t hree employee s (Mr. Cl a rk, Ri cha r d s , and Hueth) if they attended 

t h e p r evio u s me e t i n g . (tr . 212, 21 5 ) 

(c) Mr . Sa mue l Lucero , I nter viewe r I I, t estified that 

Mr . Ca dy a s k e d h im i n the ha llway on 24 November if h e a ttende d 

t h e me e t i ng t h e d a y b e f ore . Mr. Lucero firs t d e nied t hat he had 

a t t e nded the mee ting . He was l a t e r called i n t o Mr . . cady's 

office wh e r e h e d e n i e d a t t end i ng the meeting for t h e second time. 

So me t i me dur i ng the mee t ing, Mr. Cady ca lled Mr. Clare Jensen, 

Supe r v i sor o n the thir.d floo r, t o s i t in. Mr. Lucero , in fact, 

did a t t e n d t h e me e t i ng . ( tr . 4 4 , 45) 

Mr. Lu c ero t e stified t ha t Mr. Ca dy stated at the 

24 November me eting wi th him t hat h e (Cady) knew Joe Hue th was 

the r e. ( t r. 45) 

"MR. S'rrTELER: And, when Mr. Jensen came 
i n did Mr . Cady r e peat tho s e questions? 

MR. LUCERO : He did ask me again if I 
had attended t he mee t ing after Jensen 
wa s in there, r f elt tha t Mr. Cady knew 
t h a t I had b ecaus e I am s ure that Clare 
J e n s e n t o l d him I had a t t ende d the meeting 
s o I l o o k e d at Cl a r e Jens en and I said, 
'No , I didn 't a ttend the meeting'. 
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MR. STITELER: How would Mr. Clare 
Jensen know that you had attended t he 
meeting? 

MR. LUCERO: Because he was on the 
th ird f l o or when the meeting was 
held . 

MR . STITELER: Did you consider that 
this was an interrogation? 

MR. LUCERO: Well, yes, in a sense, I 
though it wa s a n infringement on my 
rights ." (tr. 48-49) 

During the meeting Mr. Cady and Mr. LUcero also 

discussed some mer it testing a nd promotional problems that Mr. 

Luc ero had experienced. Mr. Lucero d i d not view the d iscussion 

a bout the MPEA meet ing and p romo tion s as h a ving an e ffect o n 

promotions. ( tr. 51) 

(d) As th e Respondent's witne ss, Mr. Cady tes t i fied tha t 

h e didn 't rec all t a lking to Mr. Lucero about attending a 23 

Novemb e r MPEA meeting. "I mayor may no t have. I don ' t recall." 

(e) Mr. James Clark, Counse lor I, attended the 23 

December (Holiday Inn) a n d t h e 23 November (Libr ary) MPEA. 

Mr. Clark testified that after the 23 Novembe r 

meeting h e was questi o n e d b y Mr. Jensen as to t he names of people 

who at tend e d the meeting . Later Mr. Clark was cal l ed down to Mr . 

Cady ' s office. As to t hat conversation Mr. Clark testified : 

"MR. CLARK: Mr. Cady in effect told me 
t h at it was my responsibility t o control 
t h e third floor at that time because I 
was to be on the receptionist desk and my 
loyalty wo uld b e to management - something 
to that effect. 

MR . HJORT: Did h e question you about the 
meeting, whe ther you had attended or what 
other people had atte nded? 

rom. CLARK : Ye s, he fel t s o mewhat, I can ' t 
remember exactly but it was to the e ffec t 
t hat I should h a v e given Mr. J e nsen the 
names of the pe opl e tha t ha d attended the 
meeting because I should b e loyal t o manage
ment in tha t pa r ticular case ... 11 (tr. 57) 

-12-



32. The Association held a mee t ing at the Holiday Inn on 

2 1 6 December. I t ems discussed were promotions, merit system , 

3 management problems, personalities, and . other matters. 

4 (a) Mr. Chigbr ow, met voluntarily with Mr . Cady on 

5 Dec e mb e r 17th to primarily discuss two concerns from the previous 

6 night's MPEA meeting . One - promotions; two - safety of Mr. 

7 Ca dy and Mr. Dyer. Mr. Chigbrow testified that he did not r eport 

8 any specific emp loye es ' r emarks made at the 16 December meeting to 

9 Mr . Cady . Nor d i d he mention names of individuals who attended. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28

1 29 

30 

31 

(b) Mr. Cady gave the following relevant testimony per-

taining t o th e conve rsa tion with Mr. Chig brow: 

(tr. 18) 

"MR. HJORT: During the course o f the 
conversation with Hr. Chigbrow, did you 
ask him who was present at the meeting? 

t<1R. CADY : He just kind of ran down who 
exac tly was there ." (tr. 17) 

"MR. H"TORT: Did Mr . Chigbrow elabora te 
on just what exactly t h e immediate plan 
was to remove you and \oJhoever else by 
wha tever means? It 

"MR. CADY: I don't think so , I kind of 
thought that, well I said it's possible 
and he said, well can they take our pro
motions away and I said well I would hope 
not but I really don't know." 

"M R. HJORT: Has anyo ne to your knowledg e 
in your nine years of association as a 
s upervisor in this office, had a promo
tion taken away other than by yourself, 
o r as a result of t h e normal process 
involving t he head o ffi ce in Hel e na? " 

"MR . CADY: No, th e r e was, as I recall, 
e arlier this past f all, th e r e was a 
g rievance f iled to take a promotion away 
f rom Tom Sutliff. I think it was filed 
by Bill Zupan who had applied for the 
job and did not get it so, uh, so, 
belie ving in MPEA I'd say they h ave a 
lot o f clout. I t would be possible." 

(c) Mr. Chigbrow also r elated the employee grievances 

(in a gen e ral manner) voiced at the 16 December meeting. 

(d ) Mr. Chigbro w r e marks concerne d Mr. Cady and Mr. Dyer 

32 to the p o int o f d eba t ing whethe r or not they should attend that 

eve ning ' s Chr i s tmas part y . (tr. 18) 
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(e) Mr. Cady d enied having asked Mr. Clark about 

2 Assoc i ation meetings b e twe en 23 November to 23 De cember. 

3 It MR. STITELER: Do you recall di seuss ing 
that particular meeting with any other 

4 employees individually?" 

5 "MR. CADY: I discussed it wi th Mr. Jense n. 
I might have subsequ e ntly discussed it with 

6 Richards a n d Clark and, I'm not just sure. 11 

7 Verbal Thre ats 

8 3 3. I f i nd tha t Mr. Cady ' s r emar ks to Mr. Hutchinson (tr. 

9 p. 74, lines 13-19) and to Mr. Willey (tr. p . 71, 1. 6-21) on 

10 17 December are verbal threats dir e cted against Assoc iation 

11 memb e r s . It \~as a l s o a form of interrogation about the extent 

12 of their activities in the Assoc iation , especially in view of the 

13 information Mr. Ca d y ha d a bout the previous evening's Association 

14 meeting . A meeting where s everal employe e s expressed a number of 

15 complaints agains t management p ractices. 

16 Job Evaluation 

17 34. Mr. Tom Sutliff, Interviewer Supervisor sinc e August, 

18 completed a job evaluation form o n Mr . William Zupan and other 

19 employees he super v i s es in Octobe r. 

20 3 5. Th e e valuation s c ores given to Mr. Zu pan were below any 

21 sco r e s h e rece ived in job evaluations the past six y"ears. 

22 (a) Mr. Zu pan had complained, prior to October, about 

23 the p r omotional method us e d to promote Mr. Sutliff to the 

24 Interviewe r Superviso r position. Mr. Zupan, an Intervi ewer III, 

25 wa s also int e reste d in the Intervi ewer Sup ervisor position but 

26 wa s denied an opportunity to apply. 

27 (b) Mr. Zupan t e stified that he very strenuously objecte 

28 to the low scores , a t the time of Mr. Sutli ff 's evaluation. He 

29 also f e lt that Mr. Cady i nflu enced Mr. Sutliff on the evaluation 

30 scores (t r . 157-158) . 

31 3 6. (a) Mr. Sutliff testified that no one inf luenced his 

32 evaluation o f Mr. Zup an o r a ny other emp l oyee . He also stated 

that h e did no t have the p r io r evaluation marks . 
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11 Mr . Sutli f f t e stified tha t Mr. Zup an did not ask 

2 him t o c hange the evalu a tion s c ores, b u t did complain abbut the 

3 l ow s c o r e s . ( t r . 2 39 ) 

4 (b) I n reference to j o b evaluations Couns e lor S t iteler 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

a s k e d: 

"The r e was some t e s t imony yesterday 
that Mr . Su t lif f had h e en influe nced 
in hi s p e r f o rmanc e evalua t i o n of a 
p a r t i c ular e mp l oyee. Do you get in
vo l v e d a t all in these performance 
evaluations o f the employees who are 
no t under your d irec t supervisi o n?" 
(tr. 2 44) 

Mr. Cady ' s r e p l y was: 

"No, I wou l d become involved if the 
p e r son had t old Supe r v isor that he 
wasn't satisf i ed, h e tho ug ht he was 
g e tting a d i rty d e al and he wanted 
t o go t a l k to the manag e r. I ma y or 
may no t become involved." (tr. 250) 

"MR . STI TELER : Supervisors do n't have 
t o c l e a r t h e s e p e r f o rmanc e e v aluation 
r a t i n g s t hrou g h you?" 

"MR. CADY : No, we feel tha t t he y should 
b e done by th e individual thatls do ing 
the supe r v i s i o n .... " 

Le ave o f Abs e nce 

37. (a) On 17 or 18 De cemb er Ms. Langan applied for a leave 

of a b s enc e wi t h o u t p a y f o r 23 Dec emb er from 3 P.M. t o 5 P.M. Ms. 

La n g an t e s t i f i e d tha t her immediate supervisor told her that he 

didn' t see any p roblem in granting it and as far as h e was con-

c e rned i t was okay . ( t r . 141) She l a t er asked t o have the 

25 l e ave e x t e nd e d to 1 P.M. At that time she was informed by Mr. 

26 Sutliff t hat all t h e leave was deni e d and that she could ask Mr. 

27 Dy e r (As sis t ant Ma n ager) a b out t h e matter. 

28 (b) Ms. Langan, a c c ompani e d by Ms. Anderson went to 

29 Mr. Dyer's office . 

30 c o nve r s a tion: 

MS. La n gan t e stif ied as follows about that 

31 

32 - 15-
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"I asked Mr . Dyer why my l e a ve was 
denied and wou ld h e p lease give me a 
reason if he was going t o deny me my 
l eave time from 1 : 00 to 3 : 00 o ff , why 
I couldn' t have my time I had been g iven 
from 3 : 00 t o 5 : 00 off . 

He hes itated around , he s aid that he 
didn ' t have the power t o give me this 
time off , i f he cou l d that he would, 
and then he a l so brought up t hat some 
phone calls had been mad e and MPEA was 
brough t u p a nd t hat he wanted to know 
what Corde ll said to my Su p e r viso r , Tom 
Sutli f f .... 

MR. HJORT: Now in c o nn ect i on with Mr. 
Dyer ' s s t a t eme n ts about MPEA, did he 
indicat e to y o u that your leave was 
going to be d e nied becau s e of your 
associatio n with MPEA? 

MS . LANGAN : He didn't directly say 
it was goi ng to b e de n ied h y this but 
he just kept menti oning MPEA, s o I 
a ssume d b y his mentioning th i s, kept 
mentioning it , t hat MPEA was this and 
tha t , it was denied because o f it . II 

(tr . 1 4 3) 

Mr. Brown called Mr . Sutliff about the 
leave matter . Ms. La ng an testified 
t ha t wa s p a r t of the r e ason for the 
d enial. 

(c ) Ms. Lang an par tici pate d in t he 16 December MPEA 

mee ting a nd stated some of t h e d i f f i c ulties she had encountere d 

as a new employee . 

(d ) Pr i o r t o t he 23 December deni a l of l eave, Mr. 

Su ,tl i f f had granted l e ave requests f o r Ms. Langan. 

"MR. STITELER: .. . i n t he past Mr. Sutliff 
had the p o wer to give y ou t ime o ff wi t h o ut 
pay, d o y o u have any idea or weren't you 
curious a s to wh y Mr. Dyer WOUldn't have 
that power ? 

MS . LANGAN: I a sked Mr. Sutliff what this 
me ant and h e said tha t this h ad been a l most 
the fir s t t i me that he has not bee n able to 
grant l e a v e hims e l f . . .. h e s a ys t his is one 
of t h e t imes that h e cou ld not g rant it 
because i t was d e n ied by the Ass istan t Manager 
or t h e Manager , wh ichever . I was t o ld by Mr . 
Dyer t hat h e didn ' t have the autho rity and 
n ever we nt into i t furth er ." (tr. 1 4 5) 



3 8. ( a ) In referenc e to the La ng a n leave rna ter, Ms. 

2 Anders o n t e s t i fied t h a t Mr. Dyer info rmed Ms . La n g a n t hat he d i d 

3 not have the authority to grant the leave. Ms . Anderson also 

4 felt that Mr. Dyer was a ttempt ing to obta in information about MPEA 

5 activ ities by the nature o f his questio ns and comments d uring this 

6 mee t ing . ( t r . 1 71) 

7 Mr. Dyer t estified that Mr. Sutl iff had d e clined t o 

8 a pprov e t h e l e ave ... and that he (Mr . Dyer) concurred .... (tr. 236) 

9 Pertaining to authority to approve o r deny t he leave 

10 Mr . Dyer t e s tified that he "had perfect fu l l authority to approv e 

11 it or d i s approve it". Because at the time (23 December) he was 

12 the off i c e ma nager in the a b s e nc e o f Mr. Cady, who delegates that 

13 authority wh e n he ' s abse nt. (tr. 237) 

14 (b) Perta i n i ng t o MPEA a c tivities Mr . Dyer testif ied as 

"MR. STITELER: Do you r e c a ll asking e ither 
Terry La n g an or She rry And e rson any questions 
t hat d ay about that meeting, about MPEA? 

MR. DYER: Ye s, afte r I'd finished the dis
c u ssion wi t h Terry , I turned to Sherry 
Anderson and asked what s h e wanted to talk 
to me abo u t and she said tha t she didn't 
want to t a l k to me, she was there as the 
MPEA witness. 

MR. ST I TELER : And did you ask her a nything 
more about t h a t o r wa s that t he end o f the 
conver s a t i on? 

MR. DYER: I beli eve that I made som e comment 
to the e f f ect that they must no t have a v ery 
high opin i o n of me if the y felt they had to 
have a wi t nes s at the t ime they asked me a 
q uestion." (tr. 237) 

Und er c r o s s-ex amin a tion, Mr . Dyer t e s t ified that the 

s e ction sup e rvisors (Mr. Sutli ff) hav e basic approval authority. 
28 

"It is r ec ommend ed by them and they c o o r d ina te i t with Bill (Cady) 
29 

or mys e l f t o make sure t h e r e ' s no confl i c ting situations that 
30 

31 
they ' re not aware of o r wha tev er at t h e moment." 

32 
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(d) Mr. Cady denied that a leave of absence was denied 

2 to anyone because they were association members. (tr. 4l) 

3 Mr. Cady testified that there is a heavy claims 

4 load between 15 0 f November to 1st of April and he would be 

5 h esita nt to g rant leave t o full-time claims people during that 

6 time .... especially the receptionist. 

7 Surveillance 

8 39. Ms. Smi t h (tr. 82-83) and Mr. J ervis (tr. ISO) testified 

9 that Mr. Chigbrow told them that Mr. Cady was near the Holiday 

10 Inn checking on who was in a ttendance at the Association meeting. 

11 I find tha t this testimony is based on conclusions reached by 

12 Mr. Chigbrow and passed on to the t wo witnesses in conversations. 

13 I do not give much creditability to Mr. Chigbrow 's testimony nor 

14 conclusions he passed on to anyone about any activity, Association 

15 or management . Furthermore, Mr. Chigbrow denied having said that 

16 t o the two employees and Mr. Cady denied he drove by the Holiday 

17 Inn for surveil lance purposes . 

18 

19 40. 

Physical Violence 

(a) Mr . Cady and Mr. Al Davis were involved in an 

20 altercation at the office Christmas party on 17 December. 

21 (b) Mr. Davis h a s been employed at the Great Falls 

22 office for fif teen years and presently is classified as an 

23 Interviewer I II. He attended and participated in some of the 

24 discussions at the 16 December MPEA meeting. (tr. 102, 103) . 

25 (c) Mr . Deval t testified tha t prior to going to the 

26 party, h e a nd Mr . Davis "just [ talked] about playing it cool and 

27 staying o u t of the way a nd no trouble". They anticipated trouble 

28 "because of ac t ions involved with the night of the 16th, we had 

29 an MPEA me e ting and the a c tions all day long in the office were 

30 not normal". In reference to actions in the office on 17 December 

31 Mr . DeValt stated: I am referring t o t h e traffic of Interviewers 

32 going into his [Cady ' s] office and the action of Bill going into 

his off i ce and, well, things wer e n't normal, that's all I can say . l 

(tr. l06) 
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Mr. DeValt heard no words about the arguments prior 

L t o t he a l t e r c atio n. (tr. 108) 

3 (d ) At the 17 December party, 15 minutes prior to the 

4 altercation, Mr. Cady a s ke d Mr. Edwin D. Willey, an Interviewer 

5 III, if he voted agains t him. (tr. 71, 72) 

6 (e) Mr. William Hutchinson, Empl oyment Counselor I, 

7 was questioned b y Mr. Cady as t o whether h e went to the 16 

8 De cember MPEA meeting. (tr . 74, 75) This questio ning took place 

9 fiv e minutes prior t o the altercation. 

10 (f) Mr. Davis testified that he attended t he 17 

11 De cember Christmas party a nd he and Mr. Cady were involved in an 

12 altercation. Mr. Davis t e sti f ied that he doesn't r emember much 

13 about the altercation, except that "he [Mr. Cady] was coming 

14 t owards me." Mr. Davis did not testify as to the motive nor 

15 what may have p recipitated t he action. Mr. Davis' t estimony did 

16 not shed much lig ht on t h e events which led up to s pecific 

17 instance number ten. 

18 DI SCUSSION 

19 I find that the office manager and certain other supervisory 

20 officials at the Great Falls Employment Security Division office 

21 

22 

23 

24 

h a v e engage d in a course of conduct designed to inter fere with, 

r e strain, c o e r ce , intimidat e a nd hara ss employees of said office 

in violatio n o f Section 59-160 3 (1) and 59-1605(a) and (c). 

Th e Respondents violated the abov e me ntioned sections of the 

25 Montana Public Employe es Collective Bargaining Act by committing 

26 

27 

28 

29 

unfair labo r practices in the fol lowing specific instances: 

J ob Reassignments 

I find that the j o b reassignment of Ms. Anderson was designed 

to harass a nd intimidate her because of her Association activities 

30 Mr. Cady 's alleged reason f or the reassignment was wanting and 

31 prete xtual (Findings 8). I gave weight to the following con-

32 sidera t i o n s : 

-19-



2 8). 

1 . The events leading to the reassignment (Findings Sa, 5b, 

I f i nd it difficult to assume tha t Mr . Cady's and Ms. 

3 Anderson 's discussion about IAPES merely involved the difficulty 

4 o f g e tting a $1.00 refund in dues . The IAPES matter was part of 

5 a series of conflicts b e tween Mr. Ca dy and Ms. Anders on, some of 

6 which i nvolved Ms. Anderson ' s Association support'. 

7 2. The Respo nden t was aware of Ms. Anderson ' s Association 

8 activitie s and support. She presented herself as an MPEA witness 

9 at a meeting involvi ng Mr. Dyer, the Assistant Manager, and 

10 ano t her emp l oyee (Find ing 7). 

11 3 . I f ind credible Ms . Anderson's tes timony as t o why she 

12 was r eassig n e d to a l e s s d esirable p o sition, and why she did not 

13 complain about i t (Findings 9 & 10), especially in view of the 

14 events l e ading t o the reas s ignment and the reason given to her 

15 f o r it . 

16 Th e Complainant alleges that Ms. Smith was reassig ned 

17 basically because of her a f fil iation with the Association. I 

18 f ind the Re spond e nt did no t violate the Montana Act in this specif c 

19 instance f o r the fol l owing reasons : 

20 (a) the transfer wa s reasonable in view of t he 

21 a pparent n e e d for a Clerk-Typist in th e CETA section; 

22 (b) Ms. Smith was logical c h o ice for this position 

23 becaus e o f h e r qualif i cations; 

24 ( c ) Ms. Smith had not attend ed nor p articipated in 

25 Association meetings or a c tivities; 

26 (d) Mr. Cady's reason for t h e reassignmen t did not 

27 indicate an a nti-associa t i on motive, n o r was there evidence that 

28 Ms. Smith perceived such a motive. 

29 

30 

31 

Local Repres entative 

Tho ugh l o c a l mana g ement was not officially notified until 

the firs t we e k in Febr uary t hat Mr. Hueth was elec ted the local 

32 Association representative; it was well aware of his active 
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2 

3 

4 

5 

participation in the Association, and may even have known about 

his election at a December meet i ng . In fact , Mr. Cady refe rred 

to Mr. Hu e th in his testimony several times when alluding to 

some Association activities. 

I do no t find Mr. Jensen ' s testimony, as a whole, highly 

6 credible. His testimony often seemed evas ive and on other 

7 occasions h e could n o t remember events , dates or facts. Even 

8 if credit had been given to Mr . Jensen ' s testimony, it would 

9 still hav e bee n hard to und e rstand. Most importantly, his 

10 testimony did not support the content nor the reasons f o r the 

11 letter of r e pr imand to Mr. Hueth (Complainant's Exhibit 6). 

12 In testimony , Mr. Jensen put great weight on the fact that 

13 the subject of the reprimand was a re-occuring probl.em. However, 

14 the fact o f the matter is that only Mr. Hueth received a letter 

15 of r epr imand ; there were no other alployees individually reprimanded. 

16 After a v ery careful review o f Mr. Jensen ' s and Mr. Hueth's 

17 te s timony and of Complainant ' s Exhibit 6, I conclude that the 

18 lette r of reprima nd was unwarranted and was an effort to harass 

19 an a c tive Association leader for his Associatio n activities. I 

20 find the letter, considering the above circumstances and 

21 motivation, to hav e bee n in violation of Mr. Hueth's rights as 

22 guaranteed in th e Montana Act. 

23 Sick Leave 

24 Whether or not there is a definite policy requiring an 

25 emplo yee to personally report sick leave to the immediate super-

26 visor is cle a r in the MPEA Master Contrac t (Complainant 's Exhibit 

27 1), it is notstate d in the Employment Security Division operation 

28 manual (Compla inant' s Exhibit 3), and was not supported by Mr. 

29 Cady ' s testimony. 

30 The warning note to Ms. Langa n and the letter of reprimand to 

31 Mr. Zupan, referring to an unwritten policy which was enforced 

32 by one supervisor, (Mr. Sutliff), was d iscrimina t ory under the 

Ac t . 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

Interroga tion 

The t es timony and evidence is not clear as to whether or 

not Mr. Schneider had clearance, nor is it clear who would give 

clearance, to conduct such an on-premise Association meeting. 

But the testimony was overwhelming that local management did 

interrogate severa l employees as to whether or not they attended 

the meeting in question. I can understand Mr. Cady's and Mr. 

Jensen 's concerns about activities at the local office, but in 

this instance if Mr. Schneider did not have clearance per the 

contract terms then Mr. Cady or his supervisors should have taken 

11 the matter up with Mr. Schneider. It should not have been taken 

12 

13 

14 

15 

16 

17 

as an opportunity to question individual employees as to whether 

or not they attended the meeting. In fact , one employee, Mr. 

Lucero, testified that he den ied attending the meeting even 

though he had done so. 

The testimo ny from seve ral witnesses that Mr. Cady and other 

supervisors had inquired abo ut subsequent Association meetings 

18 and activit ies was also overwhelming. These interrogations, 

19 questions , inquiries, etc., of Association members about their 

20 labor organization activities were clearly in vio lation of the 

21 Mont a na Act. 

22 Verbal Threats 

23 I credit the testimony of Mr. Hutchinson, Mr. Willey, and 

24 Mr. DeValt as to the atmosphere a t the Christmas party on 17 

25 Dec ember. The language and manner that Mr. Cady used in 

26 inquiring as to who "was out to get him" were o f such a nature 

27 as to convey a verbal threat to the employees involved in the 

28 conversations and al so to other employees. (Finding 33). 

29 Job Evaluation 

30 I find that Mr. Zupan's job evaluation scores were discrimin-

31 atory for reasons which inc luded hd.s kncMn Association activities. I 

32 have given weight to the following considerations: 

(a) Mr. Zupan, in the past , critized management policies 

and promotional proced ures. 
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(b) Mr. z upa n fi led a c omp l a int because he (for some 

2 unknown reason) wa s not allowed to take t h e merit test fo r the 

3 pos i t i o n to which Mr . Sutli ff was p romoted. 

4 (c) Mr. Zupan asserte d that Mr . Sutliff's promotion 

5 was not i n a c cordance with Merit Sy stem r ules. 

6 (d) Mr. Zupan's job eva luatio n scores for the past s i x 

7 yea r s were highe r than t his eva l uatio n . 

S (e ) Not only had a new immediate supervisor observed 

9 Mr. Zu pa n' s perfo rmance f or on ly two months, b ut i t was t his 

10 same imme d iate s u p e r v i s or who was pr omoted to the supervis ing 

11 pos ition Mr . Zupan had expr essed a strong intere s t in. 

12 (f) The n e w supervisor d id not have knowledge of prior 

13 eva l uations . 

14 

15 

16 

17 

18 

19 

20 

(g ) Only Mr. Zu pan r e c e ived lower job evaluation scores 

than h e had received previ o u s l y . 

(h) After the job evaluation Mr. Zupan filed a grievance 

per the c ontract . 

(i) Mr . Zupan c omplained a bout promotions and other 

mana g ement activities at Assoc iatio n meetings. 

( j ) Mr . Zupan later r e c eived a letter o f reprimand 

21 (Complainant's Exhibit 4). 

22 I do credit Mr. Zupan ' s testimony about his difficulties 

23 

24 

25 

26 

27 

28 

29 

30 

i n v olv i n g his job e v aluation , especia lly in view of the fo llowing 

circumstances: Wi thout casting any doubts o n Mr . Sutliff's 

e ff o r t s t o do a h o n e s t and proper eva l uation , I do fi nd it a 

problem that loca l manag ement would al low a new superviso r to 

eva l ua t e an emp loyee u nder the circumstances mentioned under 

(b) (c) and (e) . Fu r thermore, the purpose of a j o b evaluation 

is to s ho w the emplo yee his strengths, weakness, and areas of 

improve me n t . Th i s wa s a most d i fficult task for a supervisor 

31 not having access t o prio r evaluations. 

32 
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Leave of Absence 

2 Based on Findings 37a, 37b, 37c, 37d, and 38a, I conclude that 

3 Ms. Langan was denied a l eave of absence because o f her Associatio 

4 ac ti v ities . The reason for the denial is pretextual. 

5 Surveillance 

6 I do not find that Mr. Cad y engaged in surveillance of 

7 Association meetings a t the Holiday Inn. I do not credit Mr. 

8 Ch i gbrow' s sta t ements to Ms. Smith or to Mr. Jervais, nor is 

9 there evidence that Mr. Cady was near the Holiday Inn for the 

10 specific purpose of determining wh o was in attendance. 

11 Physical Vio lence 

12 The activities prior to the Cady-Davis altercation are not 

13 easily dismissed. However, neither Mr . Cady or Mr. Davis nor 

14 any o ther witness testified that there was a direct link between 

15 the a lte rcation and association activities. Of course, Mr. Davis 

16 is an Association member per the Agency Shop provision of the 

17 contract, but again there was n o d i rect evidence that the 

18 violence wa s directed at or from Mr. Davis because of his 

19 Association membership. 

20 CONCLUSION OF LAW 

21 1. That Respondents violated provisions of 59-1603(1). 

22 59-1605(1) (a) and (b). R.C.M. 1947 by having engaged in actions 

23 which interfered with, restrained, coerc e d, discriminated, 

24 intimidated and harassed employees. 

25 RECOMMENDED ORDER 

26 It is hereby ordered t hat the Department of Labor & Industry. 

27 Division of Employment Security, its managers and supervisors 

28 specifically at the Great Falls office: 

29 1. Cease and desist from interrogating employees, individu-

30 ally or collec tively, about Associa tio n meetings or activities. 

31 2. Cease and desist from inter fering with, restraining, 

32 coercing employees in t he exercise of their rights to assist this 

or any o ther labor organization. 
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i 
i i' ,i 

3. Cea s e a n d desist from discriminating in regard to job 

~!i reassignments, letters of r eprimand, job evaluations and leave I' ,-ii 
' i :1llof absences . I 

'ili I t l , S f u r the r ordered that the Depar tment of Labor & Industry , I 
51! Di vision of Employment Security, its mana g e rs a nd s u p ervisor , 

jt 

Gli specifically at the Gr eat Falls offic e take the f ollowing 

II f f ' , , /11 a lrmatlve act~ on : 

8111 A.I. Remove t h e l e t ter of reprimand wr itten to Mr . Joe Hueth , 

9 ! dated 20 ,Tanuary 1977 , and any o t h e r correspondence perta ining 

10 I to tha t lette r , f r om h i s per s onne l file . 

11 I 2. Remove the letter of repr.ima nd t o Mr . Zu p an (Complain-

12 ant ' s Exhib i t 4) and the warning note to Ms . Langan (Complain-- , 
13 I a n t i s Exhib i t 5) from their r espective personnel fi l e s. 

"14 3 . Per form a non- discrimina tory j ob eval ua t i on for Mr . 

15 Zupan. 

16 B . Not i f y the Admi n istrator of the Boar d of Pe rsonnel Appeals, 

i7 
II 

;SI! 
19 ,I 
?~ I 
• U I 
21 Ii 
22 r 
23 1 

I 
241 ,I 

'I 
251i 

261i 
i 'j 

27 !i 
il 

28 Ii II 
29 

i n writing, wi thin th i r ty (30) days from the rec e ipt of this 

deci$.i.on , what st e ps have been t a k en to comply herewi t h .. 

NOT I CE: Exce p tion s may be filed t.o the s e Findings of Fact, 

Conclusions o f La'." , and Recommend ed Orde r within t wen t y (20) days 

service t h e reof. I f n o exce ptions are filed with the Board 

within t h e p e riod o f time , the Recommended Order shal l become 

a F ina l Order. Excepti o ns s h all b e addressed to t he Boa r d of 

Pers onne l Appeals , 141 7 Helena Avenue , Helena, Montana 59601 . 

DATED this 6th day of June , 1977 . 

BOARD ONNEL APPEALS 

i ng Examiner 
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