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Defendant. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

A propos ed Findings of Fac t , Conclusio ns of Law and 

Recommended Order was is s ued by Hearing Examiner , Ms. Kathryn 

Walker, on J uly 25, 1977. 

Exc eptio ns to that Proposed Order were fi led by Defendan t 

Schoo l District on Au gust 16, 19 77, and oral argumen t wa s heard 

before the Bo ard o f Personne l Appeals on September 23 , 1 977 . 

After rev i ewi ng th e recor d an d considering th e brie fs and 

ora l arguments r th e Board makes t he fo llowing Orde r: 

1. IT IS ORDERED , tha t t he Exceptions t o the Hearing Exam-

iner' s Pr o posed Fi ndi ngs of Fac t , Conc lusions of Law a nd Pro posed 

Order are denied. 

2. I T IS ORDERE D, that t his Board therefore adopts t he 

Findings o f Fact, Conclus ions of Law a nd Order i ssued by the 

Hearings Examiner. 

Dated this j if _ L ___ day of -"""A/..=....,v"c::..-~."-c.,~ .. '--_ , 1977. 



CERTIFICATE OF MAILING 

I, Trenna Scoffield, hereby certify and state that I did 

2 on the 4th day o f November, 1977, mail a true and cor rect c o py 

3 of the FINAL ORDER in ULP*39 to the following persons: 

4 Hilley & Loring 
Att orneys at Law 

5 1713 Tenth Ave. So. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Great Falls, Mt 59401 

Richard P: Heinz 
Attorney at Law 
P . O. Bo x 88 
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BEFORE THE BOARD OF PERSONNEL APPEALS 

2 IN THE MATTER OF UNFAIR LABOR PRACTICE #39-76: 

3 

4 

5 

6 

7 

8 

LOWER FLATHEAD EDUCATION ASSOCIATION, ) 
) 

Complainant, ) 
) 

-vs - ) 
) 

SCHOOL DISTRICT NO. 7 - J, LAKE COUNTY , ) 
CHAR LO, MO NTANA, ) 

) 
Defendant . ) 

FINDINGS OF FACT, 
CONCL US TON OF LAW, 
AN D RECOMMEN DED 
ORDER . 

9 ***** **** *** ** ******** * ********* 

10 On Decemher 6 , 1976, the Lower Fl at head Educati on Ass oci a-

11 ti on, affilia t ed with the Montana Educat i on As s oc i at i on, f il ed 

12 an unfa i r l ab or practice cha rge with the Board of Pe r sonn el 

13 Appeals ag a i nst La ke County School Distr i ct No . 7, Charlo , 

14 Mo ntana . An amended unfa ir l abor practice cha r ge was f il ed i n 

15 this ma t te r February 24, 1977. 

16 The c harge alleged that Sec tion 59-1605(1) (a ) , R.C.M . 

17 194 7 , had been v i olated in t hat the employer had in terf err ed 

18 wit}}, restrai ned , or coerced employees in t he exerci s e o f th e 

19 right s guaranteed in Section 59 - 1603(1) , R. C.M. 1947 . 

20 The Defendant denied th e char ge in an an swer fi l ed with 

21 the Board of Personnel Appeal s Mar ch II, 19 77 . 

22 Th ere f or e a hearing on th e ma tt er wa s held Apr i l 28, 1977 , 

23 in th e Fir e si de Room, All e ntown , Char l o, Montana. The Compl a i na t 

24 wa s r ep r es ented by Ms. Em i lie Lori ng of th e law f irm of Hill ey 

25 and I. oring, Gr ea t Falls, Montana. Mr . Ri chard tl einz , Lake 

26 County Attorney, Pol son, Montana, r epr es ented t he De f endant. 

27 As the duly appoi n ted hearin g ex aminer of the Board of 

28 Pe r sonnel Appeals, I c onducted the hearing in acco rdanc e with 

29 the provisions of th e Montana Adminis t rative Proc edure Act 

30 (Sec t ions 82-4201 to 84 -4 225 , R. C.M. 1947). 

31 

32 
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"INDINGS OF FACT 

2 Af ter a thorough r eview o f th e entire record of this c as e , 

3 i ncludin g sworn t es timon y, ev idence, and brie f s, I mak e the 

4 f ol l owing finding s of fact: 

5 1. Ms . Robert a Sharp is a tenur ed teacher in Schoo l Dist r i c 

6 No. 7 - .T, Lake Cou nty, Charlo, Montana. From Ja nuary , 19 71, 

7 thr ough the 197 5-7 6 schoo l term Ms . Sha rp tau ght second grade 

8 in that distri c t. She was employed as a remedial r eading 

9 teac her in that di s trict during the 1976-77 school term. 

10 2. Ms . Sharp' s ac t i vities in th e Lower Flathead Ed uca ti on 

11 Association have includ e d: a) Association president, 1 97 3-74 

12 an d 1 9 74 - 75 s chool te r ms; b) negotiator on the Association ' s 

13 negotiating team, 1973-74 sc hoo l t erm; c) se c retar y for the 

14 As s ociation's negoti a ting team, 1975 - 76 sch ool t e rm. 

15 3. Mr. Michael Lowe i s the Superintendent of Sc hool s , 

16 School Di s trict No. 7- J, La ke County , Charlo, Montana. He 

17 J.a s been s o employed s inc e July , 1974. 

18 4. Wh il e Ms . Sharp had very l ittl e conta c t with Mr. Lowe 

19 at the beg innin g of the 1974- 75 sc hool term , a co rd i al rela -

20 tionship exis t ed between th em. At the time, this r e lationsh ip 

21 wa s not advers e ly affected by the in c id ent d es cT i b ~d below : 

22 '" I [Ms. Sharp] was the president of the 
MEA unit and a f ter sc hool had begun some 

23 of the agr e ements i n our ma s t er contra ct 
were no t being followe d. I went to Mr. 

24 Lowe to discus s them and th e se were e s sen ­
tially that he had chang ed the hour s that 

25 we were to come and g'o fr om s ch o o l ... fi e 
said that since they were in the c ontra c t 

26 that would have t o be th e rule of th e day , ' 
but he would see to it that it was differen t 

27 for next y ear. (Sharp, tap e 0 3 6) 

28 5. During ne go tiations in the s pring of 19 75 " ~lr. Lowe 

29 essent ially made up the contr ac t, the maste r contrac t, t ha t 

30 [ the tea c her s ] were s upposed to us e as the MEA contract ... 

31 it was a rewri.tten ma s t er contract fo r the MEAl!, (S ha r p, 

32 tape 04 1) ~ls . Sharp, who "disa gre e d wholeheartedly" (S ha rp , 

- 2· 



tape 04 1) with Mr. Lowe's proposal, attempted to call a mee t i ng 

2 o f Assoc i at i on me mbe rs to dis c uss the proposa l. Howev er, 

3 even tho u g h Ms. Sharp followed normal pr ocedure for calling 

4 the Associa ti o n meeting (i.e ., s he asked someone in th e 

5 schoo l o f fice to a nn oun ce the meeting) , an al l s ta ff me et ing, 

6 rather than an Association meeting , was anno unced. At th e 

7 al l staf f meetin g t he con tr act proposed by Mr . Low e was 

8 radfied. 

9 6. Mr. Ro hert Southe rn , princ ipal at Cha rl o durin g the 

10 1974-75 school t erm, testified that during the s pring of 1975 

11 Mr. Di ck Kel'T, a Sch ool Roard member, t old him, in e f fect , 

12 "t o get Mr s . Sharp.1I Mr. Sou t he rn jnterpretted thi s as a 

13 dir ec t ive to give Ms. Sharp a poor pe rformanc e evalua ti on or 

14 to f ind some mean s of fir ing her. Because the comment 

15 was made in p ass1ng a nd hecau se it did not re fl ect a n y Schoo l 

16 Board ac tio n, Mr. Southe rn di s regarded the comm e nt wh e n he 

17 evaluate d Ms. Sh ar p. 

18 Fu r ther te s timony of Mr. Southern indi ca ted t hat 

19 "it wa sn lt the only time i t [the s tat e men t lito get Ms. Sharpll] 

20 was mad e. " (Southern, tape 244) 

21 7. In March, 1 97 6, Ms. Sha rp' s teachin g pe rforman ce was 

22 ev alua ted by Mr . Young, principal of t h e elementary s chool 

23 at Charlo . I n th i s e valuat i on Mr. Yo un g recomm e nd ed that 

24 Ms. Sh arp be reass i gned to grad e two. (Complainan t's Ex h ibit 

25 I) 

26 8. At the J une 14, 19 76 , schoo l board meet1 ng te aching 

27 a s signme nt s f or the 197 6 -77 school te r m wer e made. It was 

28 a nn ounced t hat du r in g the 1976 - 77 s chool term Ms . Sh arp wo ul d 

29 f un c ti o n as a remedi a l readin g teacher. 

30 a. Mr. Lowe t es t if i ed that he played a r ol e 

31 in recomm ending t ea c hing aSS i gnments to t h e Sc hool 

32 Board and that h e favore d Ms . Sharp ' s a ss i gnment 

to the r eme d ial r ead ing progr am because he felt 
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she wou ld work better in its one - to-one t e aching 

2 s i tuation. He alluded to apparently unfavorable 

3 comments about Ms. Sharp's ability to function with 

4 large groups of children in a s el f contained class -

5 To om . While he s tated t hat there were no documented 

6 comments to this effect, he contended that the March, 

7 1976, evaluation of Ms. Sharp (Complainant's Exhibit 

8 1) indicated that Ms. Sharp " might do a better job 

9 working with s maller amount.s [sic] of students ll
. 

10 (Lowe , tape 296) 

11 b. Mr. Young was s upportive of Mr. Lowe' s 

12 re co mmendation to assign Ms. Sharp to th e remedial 

13 reading program, stat ing that he believed Ms . Sharp 

14 would work better with a smaller group of s tud ent s . 

15 He referr e d to lI ex t enuating circumstances that had 

16 come out i n one of the board meeti ngs and from 

17 parent s", but dec lined to expand on this statement 

18 "because of co nfident i a l ity" . (You ng, tape 507) 

19 c . Mr. Lowe and Mr. Young ma int ained t lla t 

20 their suppor t of Ms. Sharp's assig nment to the 

21 remedial reading program was based on the abov~-

22 mentioned cons i derations, and denied that Ms. 

23 Sharp's Association activities had affected the ir 

24 recommend ation . 

25 d . The record established that Ms. Sharp 

26 first became aware of her assignme nt to th e 

27 remedi a l reading program at the June 14, 1976, 

28 School Bo a rd meeting. Neither MT. Lowe nor MT. 

29 Young discussed the possihil i ty of the assig nm en t 

30 with her, nor d id they i nform her of th ei r deci -

31 sian to make s uch a recommend at i on to th e School 

32 Board. Ms. Shar p had never asked to be transfer r ed 

from grade t wo . 

-4-



9. Du r ing th e 1976 -77 s ch oo l term the remedial r eading 

2 program consisted of a Title I Supervisor (a cer ti fi ed te a ch e r), 

3 a Re medial Reading Teach e r (a ce r ti fied teacher: Ms . Sharp), 

4 and thr e e aides. As the Remedial Reading Tea ch e r, Ms. Sh a rp 

5 was paid at th e leve l on the salary schedul e appropri at e f or 

6 her expe rience and education. Th e aides were paid considerably 

7 less. 

8 10. Th e charge in this matter alleged that "Roberta 

9 Sharp ... a tenure tea c her, [ was ] d emot e d to t he position of an 

10 a id e f o r the 1976 - 77 school year ... all professional s tu tu s and 

11 perquisites [were] d e ni ed to he r .... " The fo ll owing po ints 

12 were specifically di scuss ed relative to this charge: 

13 a. While the Title I Supervisor h ad what 

14 could be ca ll ed a classroom, ne ither Ms. Sharp nor 

15 the aide s we r e assigned a c las s r oom or any parti-

16 cular place to work. 

17 M,·. LOI,e te s ti fied th a t t.he si tu a ti o n was 

18 c au s ed by a lack of available s pa ce , th a t other 

19 c la sses were a l so suffe ring f aT lack of faci litie s , 

20 and th a t the s ituati on would be correc t ed when a 

21 new building wa s completed in August, 1977. 

22 b. At the f ir s t PTA meeting of th e 1976 -7 7 

23 school term the teacher s , but not the aide s, were 

24 introduced to the parents. Ms. Sharp wa s intro-

25 duced onl y after the person making th e introduc -

26 tions fo r her group, appar en tl y Mr. Young, was 

27 reminded to do so . 

28 Mr. Lowe t estifi ed th a t he believed this 

29 to have merely b e en an oversi ght, th at . he was ce r -

30 tain there wa s no intentional s li g htjng of Ms . 

31 Sharp. 

32 
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c. Ms. Sharp was not given key s as were the 

other teach ers. She te s ti f ied that she wa s not 

given an y keys at th e b eginning of t he 19 76-77 

s chool t e rm, that she wa s g iven a desk key only 

"a f ter she'd h een th ere awhil e" (Sha rp, t ape 087), 

and that even though she r equeste d a key to the 

ou t si de door sh e was not given one until s he wa s 

l oc ked ou t of the building in January , 1977 . 

Mr. Lowe contended that there were a 

number of t eac her s who hadn't received keys to the 

el eme ntary school's outsid e do or bec ause the lo c k 

had been c hang ed and enough keys hadn' t be en ma de. 

Ms. Sharp testified that i f it was t rue that th is 

lo ck had been change d "it wa s not changed suffi c j­

ently to keep the ke ys t ha t wer e kept over the 

summer fr om working i n i tl!. (Sha rp, tape 593) 

17 Mr. Lowe and Mr. Young assumed adminj stra -

18 t lve respons ib i l i t y f or ha v in g fa il ed to p rov id e 

19 Ms . Sharp with a key whe n o ne had b e come avai lab l e . 

20 Th ey denied t ha t th e re was any intentional depri-

21 vaticn, howe v er. 

22 d. At th e beginning of the school term, Ms . 

23 Sharp an d the a id es i n Titl e I we re called t o a 

24 meeting hy Mr. Young . According to Ms. Sharp ' s 

25 te s timon y , s h e and the a id e s wer e infor me d that , 

26 [ du e to a c on fiden t iality clause, they we r e n't t o 

27 dis cu s s s tu den t s' pr obl e ms wi t h parent s or with 

28 o t her t each e r s; that i f they had a prohlem t hey 

29 were to go to the Title I Sup er visor who would 

30 contact the paren ts or teachers. 

31 Mr. Lowe and My. Young empha sized t he 

32 specia l confid e ntiality pr ecau tio ns ne cess ary for 
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Title I, but denied that Ms. Sharp had be en/ 

would b e deni e d access to par ents, or that 

par ents had b een/would be deni ed access to Ms. 

Sharp . Mr. Young denied tha t he had ever issued 

a d irective to Ms . Sharp depriving her of par ent 

c on tac t, bu t t es tified that he had me t with the 

Title I Sup ervi sor, Ms. Sh ar p, and the aid e s a t 

t he beginning of th e sc hool term and had said 

that commen ts t o parents were to go th rou gh 

the Title I Superv isor. He t es ti fied t hat thes e 

procedures applied onl y to Ms. Sharp's Title I 

work; that her work under district funds was not 

s uh ject t o t he s am e rul e s. However , he s ai d he 

had not del ineated this di s tin c ti on at the me e ting 

because only Title I wa s being di scus sed. App a rently 

Mr. Young never ind icated t hi s di st inc tion to Ms. 

Sharp. 

e . In J anuary, 1977 , Ms. Sharp had occ a si on 

to be abs en t f rom scho ol . She noti fi ed the principal 

of t hi,s, per pr ocedure used by tea c he rs . When she 

retur ned t o s ch ool, howeve r , 511e was reprimanded 

fo r failing to no t ify the Title I Sup ervi so r of 

the absence, which was t he procedure used by th e 

a id es . She was s ub sequ e ntly i ns truc t ed to notify 

both the pri ncip al and the Ti tle I Supervisor s hould 

s he have occa si on to be ab se nt th e rea f ter. 

Mr. Young test i f ied tha t i n t he in stance 

p recipitating Ms . Sharp's repr imand in this matter 

he ass ume d respons ib ility fO T fa il i ng t o tran s mit 

the notic e of absenc e to the Title I Superv i sor . 

He further testified tha t he then s ug gested that 

Ms. Sharp noti fy both him a nd the Title T Super ­

visor t o avoid a reCUTrence of thi s in c ide nt. 
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f. Ms . Sharp testified that s he was treated 

2 a s an aide regarding noon and recess duty. in t hat 

3 assignments were made so that there were two 

4 tea chers and an aide on duty except On th e days 

5 when she WBS assigned - then there wer e two teachers 

6 and Ms. Sharp on duty. 

7 Mr. Lowe testifj,ed he wa s sure Mr. Young, 

8 who wa s responsible for the assignments, had not 

9 del ibe r ately assigned Ms . Sharp's duties along 

10 with the aides. 

11 g. Ms. Sharp testified that s h e has heen 

12 treated as an aide by the Titl e I Supervisor - f or 

13 example, the Title I Supervisor exp l a ined what Ms. 

14 Sharp' s duties would be at a meeting att ended hy 

15 Ms. Sharp a nd the a i de s dur ing whi ch she and the 

16 aides "we re a ll treated the same ". (Sharp, tape 

17 214) Ms. Sharp further testified that she ha s been 

18 called an aide by the Title I Superv i sor: 

19 "When we met with the mothers, she [th e 
Title I Supervisor] wa s dis cus sing ou r 

20 progr am . She s a, i d tha t she had prep a r ed 
the progra m a nd set it up as to how it 

21 should rUn and the aides were carrying 
it out . Therefore that included me . . . II 

22 (Sharp, t ape 114) 

23 11 . Mr. Lowe testified tha t in Charlo's relatively s mall 

24 Title 1 program many of Ms . Sharp's te aching duti es we r e simi l ar 

25 t o the aides' duties, but that these basic distinctions existed: 

26 IIAI thoug h they all have dir ec t one on one 
contact, the teachers are the one s who 

27 set up individual programs for their kids, 
who di r ect the l e ar n i ng process. The aides 

28 are simply following ins truct i ons." (Lowe, 
tape 329) 

29 

30 

31 

32 

"The diff erence i s s imply that we feel the 
teachers are the one s t hat have the skills 
to eva luate and to und ers tand the ne eds of 
the children." (Lowe, t ape 335) 
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Ms. Sharp testified th a t her work and the 

2 aides ' work i s essentially the s ame regarding plan-

3 ning, use of materials, and s tudent assignments. 

4 1 2. Mr. Lowe s t ated that the aides a re subordinate to Ms. 

5 Shar p, but testified that he has never issued i nstru c tions or 

6 exp l anat i ons t o the aides t o this effect. Ms. Sharp testified 

7 th a t she has never been told she ha s any authority over the 

8 aides and that in practice s he exercises no supervision over 

9 the a ides. 

10 13. The following testimony establi s hed t hat, while it may 

11 be acceptable, desirable, and even advisable tha t Charlo ' s 

12 remedial reading program employ t wo c e rtif i ed t each e rs, thi s 

13 is no t required by Title I: 

14 LORI NG: Are there Title I requirements th a t 
there be two certified t e achers in a program 

15 of your si ze? 

16 LOWE: " .No .. . 

17 (Loring/Lowe, tape 443) 

18 14. While the direct School Board assi gnment ha d not been 

19 made at t h e time of t he hea ring in this ma tter , Hr. Lowe and 

20 Mr. Young were recommending that Ms. Sharp be r e ass i gned to 

21 the pos it ion of r emedi a l reading t eacher for the 1977 c 78 school 

22 term "i £ f undin g wer e available". (Lowe, Tape 400) 

23 15. When asked i f Ms. Sharp's aSSignment as remedial reading 

24 

25 

26 

27 

28 

29 

30 

31 

32 

teacher was permanent, Mr. Lowe respollded t hat he: 

"WOUld cert ainly hope so . However, ea c h year 
fund ing seems to become mor e and mOTe of a 
problem and it ma y not be possihle that we 
ma intain the remedial program to a s great 
an extent as i t i s r i ght now . I woul d hope 
so. And it seems tha t we will be able to 
next year ... I feel that th e progr am has 
done an excellent j ob and I would hate to 
see us limit it by decreasing staff members. 
If there 1 s nec essi t y in decreasing, of 
course th e firs t to go will be the aides. ll 

(Lowe, tape 401) 
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DI SCUS S ION 

2 Section 59-l603(2)(b) , R.C.M. 1947, clearly s tates t ha t 

3 it i s th e prerogative of the public employer t o hire, promote, 

4 trans f er, as si gn, an d r eta in empl oyee s. 

5 Section 5 9- 16 0 5( 1) (a) , R.C . M. 1947, sta te s th a t it i s an 

6 unf ai r l abor pract i ce f or a pub li c employer to i nt er f ere with, 

7 r es tra in, or c oerce employees i n tIl e exercise of their r i gh ts 

8 quara ntee d in Sect i o n 59 - 1603 , R.C.M. 1947. Namely , thes e 

9 r ight s in c lude the r ight of se l f-orga ni zati o n, to fo rm, j oin 

10 01' a ssi st any la bo r organiza tion, to bargain c o llectively 

11 throu gh r epre s ent a ti ve s o f thei r own choosing on question s of 

12 wag e s, hours, fr i nge ben e fit s and other conditions of empl oymen t 

13 an d to engage in oth e r conc e rted acti v iti e s for the purpose 

14 of colle c tiv e bargaining or o th e r mutua l ai d or pro tection, 

15 free from int e rfe rence, restrai nt or c oercion . 

16 Ba si c ally , the publi c e mpl oyer may exerc i se hi s r ight to 

17 h i re, promo t e, tr ansfer, as sign, alld reta in employe es so l o ng 

18 a s h e d oes n ot inf ring e upon the employees' ri ght s ci t e d above. 

19 Th e i ss ue is not s o much whe ther there is a l egi tima t e basis 

20 for hi rin g , promot ing , trans f err i ng, ass ignin& or re ta in ing an 

. 21 employee, but whethe r tha t basis is the sale r ea son f or th e 

22 a ct i o n . Because improper moti v e di st ingui sh es ille gal act i on 

23 f rom l e gal a c tion, the mot i vating cause b eh ind a n a llege d 

24 i llegal hire, promot ion, tran s f er , assignment , or re tention 

25 mu s t be carefull y d e t e rm i ned. 

26 In NLRB v . Ok la - I nn, 84 LRRM 2585 (lOth ( i r. 1973) , th e 

27 qu a lity of ev i den c e requi r e d to e stabli s h improper mot ive 

28 wa s s e t f o rth. The cour t sa id at p ag e s 259 1 an d 2592 that it 

29 mu s t be e s tabl jshe d 

30 by a cc ept a ble subst a nti a l ev id ence on t he whol e r ec ord, 
t ha t the di sc harge came fr om the forbi dden mo tiv es of 

31 i nterference in e mployee statut ory rights. .Th e 
law require s ev idence that ext ends beyond me r e susp i cion, 

32 that amoun t s to mor e th a n a mer e sc int j,ll a. 
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However , it is not . .. always necess ary fo r t he Board 
to explicitly show heyond a re asonabl e doubt t ha t the 
employer had abso lu te knowledge a nd ,:,as com ple t e l y 
aware o f t he d i sc harged employe e s (S lC ) close Conn e c-
tion to the Uni on .. Wher e th e re-Ts s ubs tanti al 
evidenc e direct or c i r cum s tantial, to i,ndi c ate t ha t 
an emp l o;ee was discharged for Un i on ac ti vitie s , a 
very definite burden i s imposed on .the employer ,to 
prove ex i s tence o f a r ea s on , not wlthln , the Act 5 

pr ov i si on s, s uffi ci e nt to warTant th e dl scharge . 

Ap plying the se co mm ent s t o t he mat ter at hand , nam ely 

whether o r not th e tr ansfe r of Roberta Sh arp from a second 

gr ad e t eachi ng po s ition to a remed ia l readin g t eaching po s i t ion 

was a le gal activity of t he Schoo l Board, th e fol l owing fac tors 

we r e consider ed : 

1. Ms. Shar p 's s tatus as a t e acher wa s advers e l y a ff ec t e d 

by th e trans f er. Th e f indings of fa ct indi ca ted tha t her fun c -

tion as a "remed i a l reading teacher ll was i nd eed more comparable 

to that of a t eacher ' s aide than t o tha t of a certified t e nur ed 

te ach er. The fac t th a t her po si tion was not requir ed wi.thin 

th e progr am and th e tenu o us na ture o f tha t pos i tion' s f und i ng 

wa s al s o c onsi der ed . 

2. Th e r e as on s g ive n fo r Ms. Sharp' s transfe r app e ar e d 

to be pre t ex tu a 1, pr imar i ly heca use of the s ubj ec ti ve and 

arbi tr ary na ture by which the deci s ion wa s made, th e l ack of 

support ive do cument ation for the de c i sion, and the lack of any 

special qua lifica ti on s for the posit i on on Ms. Sharp's part . 

3. Th e school adminis t ration was aware of Ms . Shar p ' s 

As soc ia t ion ac ti v it ie s . Pri or to . the tim e o f the tra nsfer, 

ther e had b een di sagr e em ent s betwe e n Ms. Sharp and the sch ool 

adminis tr at i on c onc er ning Ass o cia ti on activ itie s . 

4. Pr i or t o t he time of the tran s fer, the desire t o und er-

mine Ms. Sh arp' S posi t ion or to tak e punitive ac tion agai ns t 

her wa s exhibited. 

5 . The manner in wh i ch th e tr ansfer wa s handl ed indi cated, 

32 at best, a lack o f coopera t ion and profes si ona li sm on the 

p art o f t he scho ol adlnin is tra ti on. 
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Th e evidenc e indicating beyond mere suspi cio n that Ms. 

Sharp was transferred because of her Association act iv it ies , 

and the e mployer having fail e d t o pr ove the existence of a 

r eas on s uffici ent to warrant her transfer, it is determined 

that tll e employer has in ter fe rred with, re st rained, and coerc ed 

Ms. Sharp in the exer cise of her rigJ}t guaranteed in Sec t ion 

59 - 1603, R. C. M. 1947. 

CONCLUSION OF LAW 

The allegation th at Lake County Sc hoo l Di str ict No.7, 

Charlo, Montana, has e ngag ed in an unfa ir labor practice wi thin 

th e meaning o f Section 59 1605(1)(a), R.C.M. 1947, has b een 

sust ailled by the Lower Flathead Education Association in that 

Lake County Sc ho o l Di str ict No.7, Charlo, Mo nt ana has 

interferr ed with, res tra in ed , or c oerced Roberta Sharp in the 

exercise of the rights guaranteed her in Sec ti on 59 - 1603(1)(a), 

R.C.M. 1947. 

18 RECOMMENDED ORDER 

19 It is h e reby ordered that Lake County School Dist ri ct No.7, 

20 Charlo t Mo nta na: 

21 1. Cease and desist from interferring wit~ restraining, 

22 or c oe rci ng Ro berta Sh ar p in the exercise of th e ri gh ts guaran -

23 t eed her in Sec ti o n 59 - 160 3(1)(a) , R.C.M. 1947 . 

24 2. Take the following a ff irma ti ve action: 

25 a. ) Of fer t o Roberta Sha rp a regular cl as sro om teach -

26 ing position for the 1977-78 school term and re-establish as 

27 many perquisites ac corded other teachers as possible. 

28 b. ) Notify the Admi nistrator of t he Board of Pers onn el 

29 Appeals, in writing, within twenty days of receip t of thi s 

30 d eci sion, wh at steps hav e been taken to comply herewit h. 

31 

32 
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NOTICE 

Ex cept ions may b e filed to thes e Findings of Fa c t, Con -

e lu s ion of Law, and Recommended Order with in tw enty days of 

service ther eof. If no excepti ons are fil ed with th e Board 

of Per sonnel Appeals within that peri od of time, th e Proposed 

Order s ha ll become th e Final Order of the Board of Personnel 

Appeals. 

DATED this 2<;.J.I-. day of July, 1977. 

BOARD 0" PE RSONNEL APPEALS 

BY i:o.M&;r" to.1..f-k,.v 
Ka thry Walker ~6'1' 
Hea ri ng Examiner 
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CE RT IFI CATF OF MAIL TNG 

I, J an ice M. Fish burn, hereby certify and st ate that I 

mailed on the ;;2f)"t:f da y of July, 19 77 , a t rue and correct copy 

of the FINDINGS OF FACT , CONC LUSION OF LAW, AND RE COMMEN DED 

ORDER to th e following: 

Mr. Mich ae l Lowe, Superintendent 
School Distric t No . 7 - J , Lake County 
Cha rlo, MT 59824 

Ms. Emil~ Lo ri ng, Attorney 
Hi 11 ey & Lor i ng 
1 71 3 Tenth Avenue South 
Great Falls, MT 59 40 5 

Mr. Ri chard He in z 
Lake County At torney 
6 Third Ave. W. 
Polson, MT 59860 

Maurice Hickey , Executive Sec ret ar y 
Montana Education Association 
1232 Ea s t 6th Avenue 
He l ena, MT 5960] 

~«,1?7,J~ 
artl c e M. Fi shburn 


