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BEFORE THE BOARD OF PERSONNEL l\'PPEALS 

2 IN THE ~IATTER OF ULP NOS , 29 , 31 , 
32 and 34- 1976 , 

3 
MARIE MILLER , et al ., former 

4 members of Bi llings School Bus 
Drivers Assn ., 
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Complainants , 

-vS-
ROY MORIN , SCHOOL DI STRI CT 
TRANSPORTATION DIRECTOR , BILLINGS 
SCHOOL DISTRICT NO , 2 , 

Defendants . 

o R D E R 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
A Findings of Fact , Conc l usion of Law and Proposed Order 

was issued in the above- entitled matter on February 17, 1977, 

dismissing the Petition for Unfair Labor Practic charges. 

Exceptions to the Order of Jerry L. Painter , Hearing 

Examiner , were filed by Petitioner ' s Attorney , Rosemary C . 

Boschert. 

Oral argument was presented on May 10, 1977 , by Ms . 

Rosemary Boschert on behalf of Petitioner Marie Niller, et 

aI , and by Mr . Todd Baugh on behalf of School District No.2. 

After reviewing the record and considering the. briefs 

and oral arguments, the Board makes the fol l owing Order: 

IT IS ORDERED, that the Findings of Fact , Conclusions of 

Law and Proposed Order issued in the above entitled matter be 

affirmed . 

NOTE : Defendant requested that this Board exp l ain \yhy 

this appeal was accepted after the twenty (20) days provided 

for filed except ion to a proposed decision or order as stated 

in MAC 24-3 . 8(26)-S8320 . It i s true that our rules contemplates 

the filing of exception within 20 days . Since the issue involved 

in this decision involved jurisdiction and not the issues in the 

case , this Board felt that Defendant would not be 
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BEfORE THE BOARD OF PERSONNEL APPF.ftLS 

* * * * * * * * * * * * * * * * * * * 
)IARIE HIL LER, et 301. , fort:le r membe r s of 
Bil l i ngs School Bus Drivers As sn . , 

Co mp .lainant s , 

v 

ROY HORI~~ . SCHOOL DISTRICT TRANSPORTATIO:~ 

DIRECTOR, BILLINGS SCHOOL DI STR ICT NO.2, 

De f endan t s . 

LlLP- 29-3/- 32- 3Jf-I'I1~ 

o R D E R 

* * * * * * * * * * * * * * * * * * * 
FACTS 

tl"ar i e Hiller , a f o rmer b us dri ver fo r B. H. Jones and Sons , Inc .• t.he 

company hav ing the contrac t f or s chool bus se r v ice for School Di s tric t #2. 

Elllings. f iled an un f a i r laho r prac tice cha rge wi t h t his Boa r d alleging i n 

ess ence that she was not rehi r ed by B. W. Jones and Sons, Inc .• because of he r 

union a c t ivities wh i ch is i n viola t i on of section 59-1605, R . C . ~. 1 94 7. ~1s. 

Hi ll e r f u rt he r a l leged, "Also , I f e el that }!r . Roy Mo r i n, who i s the t rans pona-

t ion direc t or fo r Schaol Di str ic t ii2 , had s omething to do Hith my n o t be i ng 

re - hired ' · . 

A s u mmon s was s e r Jec. on Ro y Horin by th i s Boa r d direc t ing h im to file a 

wr itte n a nSHe r concerning the charge. On Cctober S. 1 97 6, ;Ir . Hor i n T'la de a 

s pecial a ppea r ar.ce b e fote this Boo.rd f o r !:he "s:>ec ial and s a l e purpose o f 

o bj ecting to t he jur isdic t ion of this Board in this matter . ... " Briefs ,,-,ere 

s ubmitted by both parties co;:tce rn ing t he q uest i on of ..... het!l e r o r no t th i s 

Boar d ha s the j urisdiction to hea r th i s un f a i r la bor pract i ce c har g e . 

DISCUSSI ON 

The r e are two i s s ue s whi c h mu st be de cided: 

1. Is B. H. J o nes and Sons , I n c . • a public emp l oyer a s de fine d i ~ sect i o n 

59-1602(1)? 

2. Is School Dist ric t t.i '2 a p ublic e mployer of He.ri e ~!iH e r ? 

The fi r s t issue i s ea sily di s posed of. Section 59-1602(1) i n pert i nent 

~ar t reads: 

' ·59-1 602 . Definitions. lolhen us ed in thi s ac t : (1) " p ublic e mployer" 
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means t he state of Montana or any political subdivis i on thereof , 

includ ing bu t not l imite d to ~ ... s chool boa rd . .. . " 

3 

4 

! 

I 

There is no dis pu t e t ha t B. \oJ. J ones and Sons, Hie i s H ~:a nsa$ corporatio n 

that provides bus servi ce t o the s c hool d i st ric t on a cont rac tua l basis . It 

is is no t a polit i cal s ubdivision of t he sta te of Nontana , and therefore cannot 

8 be a publiC employer . 

7 Complaina nt as s er ts in her brief that B. \oJ'. J ones and So ns, Inc., is a 

8 "repr e sentative o r agen t designa t ed by the public employer to act in its inte r e st 

9 in dealing Hit h public emp loye es ' " quo ting f r om 59-1602(1), and thus bringing 

10 th i s c omplain within the act. There has bee u y however, no showine that B. W. 

11 Jones and Sons , Inc. is any thing more than an independent contra c tor and that 

12 t he em~ loyees in que st i on a re anyth ing el se but B. W. Jones and Sons, Inc. 

13 own employees . 

14 Since th~re can be no doubt that a school board is a publ ic employer, for 

15 i t i s specifically mentioned in t he above- quoted statut e , the second i s s ue i s 

18 then t ... hethe r or not the school board is the public employ er of Marie Hiller. 

17 Under t he Public Employees Collec tive Barga i ning Ac t, specifica l l y s ec tion 

18 59- 1603( 1 ) ~ publ ic empl oyees have the r igh t t o bar~a ln co l lec tively on 

19 "ques t ions of wages, hours , fringe bene fi t s, and o the r conditions of enployment". 

20 It logic ially f o llows , t herefore , i n o rde r fo r a public employe r to be considered 

21 
the employe r o f an empl oyee under this act, i t must have some control 

22 
over those it ems which are nego t iabl e, namely waZes , hour s, frin ge benef i ts. 

23 
a nd o ther cond itions of employment. 

24 
The rela t i onship that ex i sts between the Schoo l Di strict , B. ,.,. Jones and 

25 
Sons , Inc. a nd l!s. Hil l er is s e t out in th e contract that ex i sts be tween the 

28 
School District a nd B. H. J ones and Sons, Inc . (Appendix A). 

27 
An ana l ys is of tha t con t r ac t shows us t hat the contrac t ve r y specif ica l ly 

28 se t s out the type and qual i ty o f vehicles which are required by the School 

29 
~is tr ic t . The cont r act al so s ta t e s the qualifications of the bus drivers to be 

30 
hi r ed by the bus company. Ho st of those qualifications are required by 

31 
stat.ute. (SEE: 75- 700). The contra ct also delineates special s a fety clinics 

32 
wh i ch the drivers are r equired t o a t tend . 

rHI,IUU" • .... -2-
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The con t rac t fur ther states t hat t he r outes and oper ating time schedules 

shall be fu r nished by the School District to t he opera to r. 

Nowh ere, howev e r, in the co n t ract is there any cont r ol given by B. ii. 

Jones and Sons, Inc . • to t he Schoo l Dist rict as to h iring and firin g . wages , 

and ho urs, frin ge b enef i ts , a nd other conditions o f e mp l oyment o f i ts e mpl o y ees. 

The cont rac t i t self i s l i mit e d t o e q ui pme n t. sa fe ty . and scope of service. It 

is logica l tha t a scho o l district s hould be concerned and therefore speci fical l y 

contrac t on those ma tt e r s. l 

I t s hould be no t ed that a r epresenta t ion pet i tion was fi l ed unde r section 

9 (e) o f t he I'la tio ns1 La hor Relat i ons Act involving the s ame pa rties involved in 

this dispu t e. The Regional Directo r for the Na tional Labor Rela tions Board found 

tha t t he NLRB had no jur isdic t ion . (SEE: Append i x liS) The regional director 

sta ted on page 3 : 

" I f ind that, pursuant t o their a bove-described con t ractual 
a greemen t s, t he school dis t r ic t s wi t h whom the Employe r has contracts 
exe r c ise s uc h a degree of control over the l abor r elat ions and daily 
ope r at i ons of the Employer that t he l a tter i s lef t withou t suff i cient 
a utonomy over i t s employees ' working condi t ions to enable it t o 
barga in e f fi cac i ous l y with Pet i tioner. Accordingly , I find it would 
not ef f ec t ua t e the purposes of the Act to asser t juri sdi c tion he r e i n . 
Oh io Inns , Inc ., 205 NL RB 528; Se rvomation Mathias Pa .• Inc .• 200 
m .RB 1063; and Sla t er ~o rpo rtation. 197 NLRB 128 2. I shal l. there fore, 
dis mis s t he pet i tion. " 

This hear i ng examiner. however , does no t find that th e School Dis tric t has 

any cont r o l over t he labor re l ations a nd daily opera t i ons o f t he Employer o t he r 

than minimal , nec ess ary control s . I t t he r efore a ppears that we have a situation 

Z. It ought t o be pointed out that the 
fede~l and state~ i s quite ex tensi ve . 

Pupil Tr~nsportation S t andard Z? 

statutory l aw f or ~upil transportation bct~ 
See "for examp La: 

75- 5805 ~ 75 - 59J2~ 75-5933., 75-6808 .. 75- 6809, 7.S- 6809 . l .. 75- 6810. 7S- 700Z thru 
75- 70 24 .. 32- ,';~02 .. J2- 2l98 .. 32-2l-1..32, 23- 21..- 1..33, 32- 22.- l48 .. 32- 2l- l49 , 
J2- ::;l - l 52~ 32- 21..- l55 .. 32-2 1.. -1 55 . 1, and 32- 2l-Z56 . 

It ther>efo-re heoomes necessary for a 8~h()o l distri c t t o s ee that these c trl!;u."I;()ry 
ob ligations are met. 

2. Ha:rJing P€viewed the aase cited by the regional diT'ector in di smi ssa l o. i:t:e 
representati on petiti on filed with t he NLRB, this hea'I'ing examiner finds ti<Cit the 
Sanool Di strict exercises nowhere ne aT' the type of amoun t of cont!'o 1.. ovel" the 
empLoyees of the bus company that eX1:sted in the cited cases . rne spec(fic exa.mples 
of con t~o Z by t he Schoo l Di str ict cited by the pegi~~l director affects onZy 
margin.aZly if' at a i~ the hi ringJ j'i r ingJ wages .. houY's, f pinge he-ne fits J and other 
cor..dition.s of empLoyments of the er.rrloyees in q uestion . The exampLes gi'JlBn WeY'e 
eithep s tatutor ily mandated or conce~ed with safety hlith the exception of t~e 
right of the Schoo l Dis t ric t t c rt]:,'s ' ,op DUs r Out es an.d schedules and the one time 
recorrmenc.ation of the School [;i;; .'..:·~.::: ': to fiJoe an employee was act ed upon by the 
emp loye Y'o Ther e i s s t ill, howet'c;." , <,:"·.gnificar..t matters left for collective bal"­
ga~:ning between the emp loyer arlt',: c;," ·;< ;?yee . 
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...... here the !~ational La bor Re l ations Boa rd has r e f used jur isdict ion, and ",here 

this Board i s unable to es tabl i sh j ur i sd iction. Unfort una tel y . are there no 

s ta tutes in r10ntana for cont ro l o f co lle ct ive bargaining in the private sector . 

ORDER 

Having f ound that this Board has no jurisdic t ion in the matter s a lleged in 

t he petition fi led wi th this Board by t he Pe t itioner , it is o rder e d tha t t h e 

petition be di smi ssed. 

Dated this J7~ day o f February, 19 77 . 
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BOARD OF PERSONNEL APPEALS 

BY ~ '1- \?c..; t. 
~painte r 
Hea ring Exami ner 
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CERTIFI CATE OF MAILING 

* * * * * * * * * * * 
I , Vanda Brewst e r , her eby cert i fy and state that I did on t he 1 7th day of 

February , 19 77 , ma il a copy of the above ORDER t o the fo llowing: 

J. Mayo Ashl ey 
Spec i al Assis tant At to r ney General 
Labor Standa rds Division 
Stri te o f M,~ nt_ana 

Dept . of Labor and lndu stry 
Helena. NT 59601 

G. Todd Baugh 
Davidson. Veeder, Baugh & Breeder 
Mid l and National Bank Building 
Bi ll ings . MT 59101 

Vand a Brewster: 


