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Mr. Chief Justice Frank I. Haswell del ivered the Opinion of t he 
Cour t . 

On J uly 18, 1977, a hearing s examiner held that a school 

teacher had been dismissed in violation of her rights and that 

the Billings Schoo l Dis t ric t (Schoo l District) had interfered with 

th is employee's r ight s . The hearings examiner ordered reinstate-

ment with fu ll back pay and be ne fit s . On August 5 , 1977, the 

School Dis tr ict fi l ed e x cept i ons t o the order of t he hear ing s 

examin e r. On the day of t he hearing on this matter the School 

Distric t filed a motion to reopen the r ecord t o take additi onal 

evidence. On November 1, 1977, the Board of Personnel Appeals 

(BPS) affirmed the findings o f fact, conclus ions of law, a nd 

proposed order of the hearing s examiner. 

The School Di strict filed for judicial revie w a nd made a 

motion to reopen the record b efore the District Court. The motion 

was den i ed and subsequ e ntly the Di str ict Cou rt aff i rmed the BPS. 

From t his judgment the School Distric t appeals. 

MS . Widenhofer , the t eacher on whose behalf the unfair 

l abor practice charge wa s filed by the Billing s Education Asso-

ciation (BEA), was fir st employed as a t eacher in the School Ois-

trict during the years 1 959 -61. I n 1973, she was again employed 

by the School District and t a ught a s ixth grade class at the Poly 

Drive Schoo l during the academic years 1973-76. During thi s latte r 

period Ms. Widenhofer was an active member of the BEA , serving as 

an alternate building r epresentative , a me mber o f the Leg i s l at i ve 

Committee, and a me mber of the Strike Financial Ai d Committee . 

From the record it appears that t he School District was 

initia lly satisfied with Ms. Widenhofer's performance as a teacher. 

During the agency hearing on this matter the BEA introd uced a s 

e xhibits written eva luations of Ms. Widenhofer's performance as 

a t eacher . These eva luatio n s , which unifo rmally gave Ms. Widen-

hofe r good and exce llen t r ating s in all areas, were wri tten by the 
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Poly Drive p:::-incipal and date from October 8, 1973, until March 

3, 1975. The areas upon which the evaluations were based 

included personal traits, teacher-pupil relationships, instruc

tion skills, classroom management, staff relationships and pro-

fessional traits and teacher-pupil-cornmunity relations. 

this time Ms. Widenhofer was a nontenured teacher. 

During 

The BEA called an economic strike on October 2, 1975, 

and Ms. Widenhofer, along with eight other teachers at Poly Drive 

went out on strike. Apparently, 102 nontenured teachers in the 

School District failed to report to work during the strike. Ms. 

Widenhofer had been active in prestrike preparations and along 

with another Poly Drive teacher, Ms. Sayler, actively picketed 

the Poly Drive School. Ms Widenhofer had been active in encourag-

ing her colleagues to participate in and support the strike. Ms. 

Widenhofer was the only nontenured Poly Drive teacher to picket 

her own school. Her picketing was visible as the parents delivered 

and picked up their children from school. On the first day of the 

strike, some of Ms. Widenhofer's students utilized anti-strike 

placards. Ms. Widenhofer continued to picket the Poly Drive School 

until October 17, 1975. Three days later, the strike was settled. 

Soon after the strike was settled Ms. Widenhofer encounter-

ed problems with certain parents and school officials. On Novem-

ber 20, 1975, she and Ms. Sayler were asked to meet with a group 

of seven parents. These parents were concerned about a comment Ms. 

Sayler had made concerning her class. They also were upset with 

Ms. Widenhofer because she had asked a student where her mother 

had taught during the strike and because she had given a test in 

which all of her sixth grade classes had performed poorly. Later, 

the parents of another child came to school "';"ery upset and requested 

a conference with Ms. Widenhofer in regard to her questioning of 

their child as to the method in which a homework assignment was 

done. 
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As to these and other poststrike events the hearings 

examiner made the following findings: 

"10. On November 20, 1975, a group of seven 
parents asked to have a meeting with Ms. Sayler 
and Ms. Widenhofer. One of the parents involved 
was Ms. Bowman. 

"a. Notice of the meeting was given to the 
two teachers involved after lunch that there wa:; 
going to be a meeting with the parents that after
noon. 

lib. The meeting concerned a question asked by 
Ms. Widenhofer of Ms. Bowman's daughter, Amy, as 
to which school Ms. Bowman taught at during the 
strike. Evidently Ms. Bowman filled in as a 
teacher when the teachers struck. Ms. Bowman 
claimed that the school was intimidating and psycho
logically damaging her child by asking this type 
of question of Amy. 

IIC. The other parents at the conference were 
parents of Ms. Sayler's students and they were 
annoyed because Ms. Sayler had told them that the 
group of sixth graders were a tough group to handle. 

lid. Finally the parents were upset because Ms. 
Widenhofer had given a test in which the four sixth 
grade classes h&d done poorly. 

"11. After the meeting with the parents, Ms. Sayler 
and Ms. Widenhofer expressed their concern over the 
meeting to Mr. Croff, the school principal, and 
stated that the next time they would either like to 
have a tape recorder or a BEA representative present. 
Mr. Croff stated that a tape recorder could not be 
used without the permission of all persons present 
at the meeting and also said that the meeting con
cerned the teachers and parents and to keep the 
BEA out of it. 

"12. At the same conversation with Mr. Croff, Mr. 
Croff indicated to Ms. Widenhofer that he was dis
appointed that she had gone out on strike against 
him because he had hired her. 

'113. In another incident, Ms. Widenhofer assigned 
her class to make a family coat of arms. One child 
made the coat of arms on old paper. Ms. Widenhofer 
questioned the child if she had done it. When the 
child replied, 'yes', Ms. Widenhofer pointed out 
that the paper was old and the scotch tape was 
yellowed. The parents of the child came to the 
school very upset and explained that the child had 
used materials that the mother had kept from when 
she had taught kindergarten. 

lIa. Mr. Croff did not attend the meeting with 
the parents even though it was his policy to usually 
attend meetings with parents and teachers. 
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"1 4 . On Janua ~:y 18, 1 9 76, Ms . Widenhof er and Ms . 
Sayler again t a lked to Mr. Croff concerning some 
rumors that ther e was a drive to have them removed 
from their teac hing posit i on . Mr . Croff remarked 
that the rumors were fr om the BEA rumor mill . Mr. 
Cro ff wen t on t o r e mark that h e had heard rumors 
that t here wa s a pet ition being circulated concern
ing Ms . Wid enhof e r ' s remo val . 

"1 5 . On February 3 , 1 976 , Mr. Frank, assistant s uper
intend e nt o f school [ sic} in the el ementary d ivis i on 
vis ited Ms. Widenho fer' s room. No writte n eva luat ion 
resulte d from that visi t . 

" a . After Mr. Frank visited Ms. Wid e nhofe r' s 
room, Ms. Widenhof e r had a c on fer ence with Mr. Frank. 
Mr. Frank i nd ica t ed that he was not there t o save Ms. 
Widenhofer 's lif e or skin , that it might be too late 
f o r that. Mr. Frank i nd icated that e v eryone else in 
the d istrict had got t en bac k t o norma l af ter the s trike 
except Ms. Widenhofer, t ha t she had held a grudge and 
that she had upset several pa r ents, and that he had 
had seve ral phone ca ll s about i t. He went o n t o 
state that Ms. Wi d e nhofe r was not getting alo ng 
with the s taf f a t Po l y Drive and that he, Mr. Frank , 
did n o t fee l welcome in Ms. Wi denhofer' s room. 

" b . Ms. Widenho f er a sked if Mr. Frank thou g ht a 
transfer woul d be f easible . Mr . Frank stated no, 
t ha t t hey would not bow t o pare nt pressure any more 
as f ar as t rans fe rs go. 

" c . Mr. Frank said n o o ne s hould know what was 
said d ur ing the c o nference e xcept for Ms . ~v idenho fer ' s 
husband . Mr . Frank 's suggesti on for i mprovemen t was 
that Ms . Widenhof er try t o be pleasan t and smile a 
lot . Nothing was said a bout Ms. Wid enhofer's clas s
room performance. 

1' 16. Mr. Fra nk a ga in vi s ited Ms . Widenhofer 's class
room On February 12, 1976. Upon his l eav ing Ms . 
Widenhofer a sked if h e had heard anyth ing more from 
any parents . Mr . Frank s aid no , and said that he knew 
Ms . Widenho f er could do the j ob , j ust k eep smiling . 

"1 7 . On Fe bruary 20, 1976, Ms. Wide nhofer had a 
di scus sion wi th Mr . Crof f. ~r . Croff came i nto her 
classroom when she was free and said that nine letters 
had been admit ted to t h e school board , to Mr . Frank 
and himself , by parents who wer e unhappy with wh a t 
Ms. Widenhofer was doing . 

" a. Four o f t he letters had been written by par
ents whose children had been in Ms. Widenhofer's 
clas s in previou s yea~s . 

"b. Altho ugh Ms. Widenhofer r equested t o see 
them, and a l t h o u gh Mr. Croff agreed to show t h em to 
her , later he changed his mi nd a nd decided t hat she 
s hould not s ee the m since they had b een addre ssed 
to him. 
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"lB. On February 20, 1976, Mr. Croff asked Ms. 
Wid enhofer how she felt about the situation and if 
she wo uld ever strike again. Ms. Widenhofer responded 
that she would never put her family through it aga in. 

" a . Ms . Widenhofer asked Mr. Croff i f h e felt a ll 
the pco ble ms she was ha v ing were strike related. Mr. 
Croff r esponded t hat he felt that the y wer e direc tly 
s tr ike r e l ated. That the parents had ind icated t o Mr. 
Croff tha t they were unhap py with Ms. Wid e nhofer 
because she had gone out o n strike. 

"19. Mr. Frank again visited Ms. Widenhofer ' s class 
room on February 24, 1976. Mr. Frank's on l y comment 
was to keep smiling . 

"20. Mr. Croff told Ms. Widenhofer that he h ad to 
attend a school board meeting to discus~ Ms. Widen
hof er ' s evaluation. After the meeting h e came i n to 
Ms. Widenhofer ' s classroom and told her that he had 
said as many positive things about her as he could , 
but that he d i d no t feel that any d ecis i on had been 
r eached at that time . II (Citations to transcript 
omitte d. ) 

On December 1 9 , 1975, Ms. Widenhof e r was agai n e valuated 

b y Mr. Croff . Th e hearing examiner foun d that the tenor of this 

evaluation was negative with respect to Ms . Widen hofer's t each ing 

performance. The evaluation contained the follo\rJing conunents: 

"You have demonstrated suppor t for your professional organ i zation." 

While Ms. Widenhofer's request for a transfer was refused by Mr. 

Frank, Ms. Sayler , the other Poly Drive teacher who picketed her 

own school, but who was t e nured, received a transfer for the next 

s c hool year. 

At one point Mr . Croff made it c l ear to Ms. Widenhofer 

that lI a 11 of this troub l e " was caused by her membership in the BEA. 

On or about March 16, 1976, the School Boa r d met and dis-

cussed the matter of the renewal of Ms. Widenho f er 's employment 

contract. The record establishes that the school board questioned 

Mr. Frank and Mr. Croff c l ose ly concerning Ms. Wid e nhofer and 

their evaluatio ns of her. Ms. Widenhofer was informed by a school 

board member, Ms. Hei zer, that no one had been fired at the March 

16, 1 9 76, me eting. Ne vertheless, the official minute s of the School 

District for that meet ing inrli.::ate thi1t the dec isio n t o t e rminate 
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Ms. WidenhoEer's employment was made o n that da te . Ms. Widenhofer 

was notified by l e tter of the Board's decision on April 9, 1976. 

This letter stated, in part, that H(t]he reason for nonrenewal 

is unsatisfactory eva luations by your Principal." 

The is sues prese nted by thi s appeal are as follows: 

I. Did the BEA meet its burden of proof requirement in 

establishing that an unfair labor practice had occurred? 

II. Was it error Eor the BPA and the District Court to 

aff i rm the h e aring examiner in the absence of evidenc e which 

established that the Board of Trustees of the School District 

knew of Ms. Widenhofer's str ike act ivi ti es? 

III. Was it error for the hearings examiner, the BPA, and 

the District Court to f ail to make the finding that Ms. Widen

hofer's discharge would not have occur red 'but for' h e r protected, 

union activity? 

App e llants are contending that the re is an insuffici e ncy 

of proof to show that an unf a ir labo r practice occurred in this 

case. The comp l aint whi c h was originally filed in th is action 

alleged violat ion s of section 39-31-401(1) & (3), MCA. These 

statutes d e fine unfair labor practice s of public employers. In 

the event of a charge of an unfair labor practice und er these 

s tatutes the Board of Personne l Appea ls mus t conduct a hearing. 

Section 39- 31-405, MeA. The complainant' s case must be established 

by a preponderance of the ev ide nce before an unfair l abor practice 

may be found. Sec tion 39-31-406, MCA. 

The scop e of judicial review for an unfair labor prac tice 

ca SE js pro vided by section 39 -31-4 09 , MeA. This statute provides, 

in esse nce, that the courts are not to substitute their judgment 

for that of the agency . The findings of the board as to que stions 

o f fa c t are conclusive if supported by substantial evidence on 

the record considered as a who le. Section 39-31-409(4). 

In Vita ~ich Dairy, Inc . v. Dept. of Bus i ness Regulations 
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(1976), 170 Mont. 341 , 553 P.2d 980 , this Court had occasion to 

discuss and comment upon the purposes of limited judicial re -

view of agency deci sions. Seve ra l reaso ns are given for the 

d e sirability of this approach . This Court summa rize d one of the 

reviewing court's f unctions as follows: 

I'Th e agency's ac tion s need a balanc ing check . 
In t he absence o f a body within the agency which 
is separated from the actual d ecis ion and in 
which all parties have con fid e nce , a limi ted 
judicial inquiry to see (a) that a fair procedure 
was used, (b) that questions of law were properly 
decided and. (c) that the deci sion is supported 
by substantial evidence is necessary.1I 170 Mont. 
at 345 . 

" Substantial ev idence has been defined by thi s Cour t 
as such as will conv ince reasonable men and on 
which such men may not reasonably differ as to 
whe ther it establish~s the plaintiff's case, and, 
if a ll rea sonable men must c o nc lude that the evi
dence does not establish such ca s e , then it is not 
substantial e vidence. The evidence may be inherently 
weak and still be dee med 'substantial', and one 
wi tness may be suffic ient to e stablish the preponde r
ance of a case. " Olson v . West Fork Properties, Inc. 
(1 976) ,171 Mont. 154, 1 58 , 557 P.2d 821. 

In the instant case the agency deci sion is well docume nted. 

The ref~rences to anti-union animus of the parents and of Mr. Croff 

and Mr. Frank runs t o severa l pages. Some of the more strik ing 

examples a r e : Mr. Frank's comments on February 3 , 1976, to the 

effect that he could not save Ms. Wid e nhofer's "skin" and t hat 

everyon e e lse was back to n~ rrnal after the strike; the fact t hat 

only the det rimental letters appeared in Ms. Widenhofer's file; 

Mr. Croff ' s state me nts that Ms. Widenho fer's proble ms wer e all 

strike related; and Mr. Croff's remarks that the parents we re un-

happy over Ms. Wid e nhofer's strike activ it ies. This evidence stands 

uncontradicted. There are more examples of anti-union animus, but 

the above examples s erve the purpose of establi shi ng substantial 

e vidence. This Court finds that there was substantia l evidence 

to support the finding of anti -union animus and the commission of 

an unfair labor practice. 

The appell a nts allege tha t it was error to find an unfair 
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labor practice where the hearings examiner made a finding that 

"d1e 1:rustees did not know of Ms. Widenhofer I s union acti vi ties. 

There are no Montana cases which deal with this precise point. 

Therefl)re, it is helpful to consider cases from jurisdictions 

which have dealt with the issue of the employer's knowledge of 

the e~ployee's protected union activities. There are federal 

cases which discuss the knowledge requirement under §8(a) (3) of 

the National Labor Relations Act. 29 U.S.C. 158(a) (3). This 

federal statute is identical, in pertinent part, to the statute 

under which the instant case was brought. Section 39-31-401(3), 

MCA. These statutes say: 

lilt shall be [is1 an unfair labor practice for an 
[a public] employer [to]: 

" 

11(3) by discrimination [discriminate1 in 
hire or tenure of employment or any term 
of employment [in order} to encourage or 
membership in any labor organization 
ences in Montana Act are bracketed.) 

regard to 
or condition 
discourage 

II (Differ-

In NLRB v. Whitin Machine Works (1st Cir. 1953), 204 F.2d 

883 , the Court said: 

"When a charge is made that by firing an employee the 
employer has exceeded the lawful limits of his right 
to manage and to discipline, substantial evidence 
must be adduced to support at least three points. 
First, it must be shown that the employer knew that 
the employee was engaging in some activity protected 
by the Act. Second, it must be shown that the employee 
was discharg~d because he had engaged in a protected 
activity. (Cites omitted.) Third, it must be shown 
that the discharge had the effect of encouraging or 
discouraging membership in a labor organization. 
(Cites omitted.) The first and second points con
stitute discrimination and the practically automatic 
inference as to the third point results in a violation 
of §8(a) (3)." 204 F.2d at 884. 

In the instant case, the trustees had the sole authority 

to hire and fire teachers. The hearings examiner found that the 

trustees were unaware of Ms. Widenhoferls union activities. The 

hearing examiner dealt with this point as follows: 

II • since Mr. Croff is an agent of the school 
board, the school board is responsible for his 
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behavior and having dismissed Mrs. Widenhofer 
because of Mr. Croff's evaluation as was stated 
in her letter of nonrenewal, they terminated Ms. 
Widenhofer because of her union activity.1I 

We hold that the appellants have committed an unfair labor 

practice despite the trustees' lack of knowledge of Ms. Widenhofer's 

union activities. Under the usual employer-employee relationship, 

there cannot be discrimination unless the employer knows of the 

protected activity. However, in the circumstances presented by 

this case, we are not dealing with a usual employee-employer 

relationship. The authority to hire or not hire is vested with 

the trustees, but their decision not to hire in this case was based 

on a tainted evaluation. The hearings examiner found a direct 

connection between the tainted evaluation and the decision not to 

hire. In other words, Ms. Widenhofer was denied employment be-

cause of her protected union activities. This violates her rights 

under section 39-31-401, MCA. 

We reach this decision without imputing knowledge to the 

trustees. An anti-union act was committed when Mr. Croff presented 

the tainted evaluation to the trustees. The trustees are respon-

sible for this action by Mr. Croff. They relied upon this eva1-

uation, thereby committing the prohibited act of discrimination. 

They may not insulate themselves by claiming lack of knowledge. 

If we were not to adopt such a policy a school board could violate 

a public employee's rights with impunity in almost every instance. 

We do not believe that the legislature intended that public employees' 

rights should be disregarded in such a manner. 

Appellant's last contention concerns the application of 

the correct legal 1:est to be used in a case where the employer I s 

motivation is a material question. The task of determining moti-

vation is not easy, and agencies and courts must rely on the out-

ward manifestations of the employer's subjective intent. The task 

is compounded in employment cases where there exist permissible 
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and impermissible reasons f or a parti cu la r di scha rge . This is 

a problem of dual mot ivat ion . 

Ms. Wid e nhofer was a nontenured teacher. The services 

of a nontenured school tea cher may be te rminat ed without cause , 

as long as t he termination is not because o f an impermissibl e 

reason. Branc h v. School District No.7 (D.C. Mont. 1977), 432 

F.Supp.608, 609. Sin c e no reaSOn need be give n for dismissing 

a nontenured teacher such as Ms. Widenhofer, the present case 

presents a dual mo tivation problem. 

Courts have devised severa l tests to use whe n confron ted 

with thi s proble m. The trouble with most of the se tests is that 

employees could conceivably place the mselves in a be tter position 

by eng ag ing in pro t ected act ivi ty than they would have been had 

they not engaged in such conduct. The United States Supreme 

Court had occasion to address and resolve this situation in Mt. 

Healthy City Board of Education v. Doy le (1977), 429 U.S. 274, 

97 S. Ct. 568 , 50 LEd 2d 471. 

In Mt. He althy a nontenured school teacher was fired. 

There were severa l r ea sons given fo r this action. One of the rea-

sons fo r the termina tion was a protected free speech activity. 

There were additional rea sons which involved nonprotected activity 

and these add itional reasons we re adequate reasons to discharge a 

teacher. The l o wer cour t held that the teacher could not be dis -

c harged because one of the reasons given i nvolved a protected ac-

tivity. The Supreme Court reversed t he lower court on the issue 

of motivation or causation. The Supreme Court handled the problem 

as follows: 

"A rule o f causa tion which focuses solely on 
wh e ther protec ted condu c t played a part, 'sub
stant i al ' or otherwi se, in a decision not to 
r ehire, could place an employee in a be tter posi
t ion as a result of the exercise of constitutionally 
protected c onduct than he would have occupied had 
he done nothing. The difficulty with the ru le 
enunciated by the District Court i s that it would 
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require r einstatement in c ases whe r e a drama tic 
and perhaps abrasive incide nt i s inevitably on 
the mind s of those res pon s ible for the decision 
to rehire , and does indeed playa part i n that 
d ec isio n--even if the same decision would ha ve 
been reac hed had the i ncident not o ccur red . The 
constitutiona l principal at s take i s sufficien t ly 
vindicated i f such an emp l oyee is placed in no 
worse a posi t ion than if h e had not engaged i n 
the conduct . A borderline or marg inal cand idate 
should not have the employmen t question re solved 
agai nst him becau se of constitutionally protected 
conduct . But that same candidate ought not to be 
able, by enga ging in su c h conduct , to p revent 
his e mp l oye r from. assessi ng his performance record 
and reaching a d ec is ion not to rehire on the basis 
of tha t r ecord , simply becaus e the protected con
duc t makes the employer more certain of the correct
nes s of i ts deci s ion . 

IIThis i s espe cial ly true where, a s the Distric t 
Court observed was the case here, the current 
dec i sion to r eh ir e will accord ' tenure '. The l ong
term consequence s of an award of tenure a re of 
great mome nt both to the employee and the employer. 
They are too sign ificant f or us to ho l d that the 
Boar d in th is case would be prec luded, beca use it 
considered constitut i ona lly p r otected conduct in 
dec id i ng no t to r ehi r e Doyle , from attempt ing to 
prove to a trier of the fact that quite apart f rom 
such conduc t Doy l e ' s record was such that h e would 
not h ave been reh ired in an y eve nt. 

" In i tia lly , in this case , t he burden was properly 
plac ed upon r espondent to show that his con duc t 
was constitut ion ally protected, and that this con
duc t wa s a 'substantial factor '--o r, to put it i n 
other words, that it was a 'motiva ting factor ' in 
the Board ' s decision no t to rehire him. Respondent 
having carr ied that burden, however, the Dis tr i ct 
Cour t should have gone on to d etermine whether the 
Board had shown by a preponderance of the evidence 
that it would have r eached the same de c is ion a s to 
respondent ' s r e -employme nt even i n the absence of 
the protected co n duc t." 429 U.S. at 28 5-287. 

Eve n though the Mt. Healthy "but f or" t est dea l t with 

f irs t ame ndment rig ht s , some Federal Circuit Courts have adopted 

th i s test in labor law dual mo tivation c ases . The Fi r st Circu i t 

speci f ical ly adop ted thi s test i n Co le tti 's Furn i ture , Inc. v. 

NLRB (1s t Cir. 1977), 550 F.2d 1292. Th i s was reaffirmed in NLRB 

v. Rich's of Plymouth , Inc. (l s t Cir. 1978 ), 578 F.2d 880 , 887 . 

The Second Circuit has also applied the Mt. Healthy causat i on tes t 

to t he f edera l labor l a w f i e ld i n the case of Un i ted States v. 
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Winston (2nd Ci r . 19 77) , 5 58 F. 2d 10 5 , 110. 

On the other hand the F i fth Circ uit h a s refuse d to adop t 

the Mt. Hea lthy test in labor l a w cases . In Federal Mogul Corp . 

v . NLRB (5th Cir . 1978), 566 F.2d 1245, 1265, Thornbe r<y, J. s pec-

ia lly concurring , sa id: 

"The Su p reme Court has utili zed a 1but fori tes t 
in fi rst amendment c ases , e. g ., Mt. Hea lthy Ci ty 
Sc hool Dis trict v. Doy l e , 4 29 U. S . 274 , 97 S.Ct . 
56 8 , 50 L Ed 2d 471 (197 7 ), but that h a rdly mea ns 
the t es t is appropriate i n the labor contex t. In 
Mt. Healthy the Cour t , as it has done so often, 
s t ruck a balance between competing in terest s . Sim
ilar competing interests exis t in the labor set ting , 
but there Congres s has a lready e stabli shed a ba lance 
by passing the labor laws. Th a t bala nce favors 
t he emp l o yee, for Congres s clear ly recogniz ed the 
superior barg a i ning position of the e mp loyer . See 
American Shi pbui lding Co . v . N.L.R.B., 380 U. S . 
30 0, 316 , 85 S. Ct. 9 55 , 966, 13 L Ed 2d 855 (1965) 
(labor l a ws a t tempt t o redr ess the ' imba lance of 
economi c powe r between labor a nd management'). The 
'but f o r' standard significantly restrikes th i s 
ba l ance in favor of the employer, and s uch a t es t 
is contrary to Congressional po licy and the case 
law in thi s Circuit. " 

Ne d o no t find in the Montana s tatutes a policy whi c h 

tips the balance in f a v o r of e ither the public employee or employer. 

The po licy is sta t ed in pertinent par t , as follows: 

I' • it is the pol icy of the state o f Montana 
to encourage the pract i ce an d procedure of col lec
tive barga in ing to arrive at friendly a djus tment 
o f all disputes betwe e n public e mploye rs and their 
employees ." Section 39 -31-1 01 , MeA. 

It must be no ted , as it was i n Federal Mogu l, t hat the 

courts are at tempting to bala nce competing inter ests. Mt. He a lthy 

balanced firs t a mendment rights against the need o f a school d is-

t rict t o be able to di s miss a person who obvious l y d eserved to 

be di s missed for permissible reasons. Labor law rig hts under 

Mo ntana law s ho uld no t be g ive n a hig her degree of protection 

t han feder al fi rst ame ndment rig hts are given . Th e Mt. Hea l t hy 

' hue for ' test is a dopted f or dual-motiva tion cases under Montana' s 

Collec t i ve Barga ining Ac t. This adequately pr o tects t he interests 

a nd righ t s of bo th pa rties. 
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In the in stant case i t is not readily a pparen t which 

test the hearings examiner applied. The language used by the 

hearings examiner is as fol low s : 

. it becomes c l ear tha t thi s Board ' s aut hor
ity is limited to that instance whe re it can be 
shown tha t a n employee \vas discharged for union 
activity. However, if the discharge was partial l y 
motivated by the emp l oyee ls union ac tivity, it is 
unlawful. Fin ally if the r e is substant ial evidence 
that an employee was il legally discharged for un ion 
activity , the n t h e bu rde n is o n m~nagemen t t o show 
the reason fo r discharge wa s not union related. II 
(Emphas is added.) 

A compa r ison of thi s lan g u age with the fol l owing Mt . Hea l thy 

passage is instructive : 

. the District Court 3hould have gone o n to 
determin e whe ther the Boa r d ha d shown b y a p repon
derance of the evidence that it would hav e r eached 
the same decision as to r espondent ' s ree mp l oyment 
even i n the abse nce of t he protected conduc t." 
(Empha sis added.) 42 9 U.S. at 287 . 

Even tho ugh the two passages are not identical they are saying 

the same t hing. The hearings examiner was , in essence, using the 

• but f o r I te s t . 

Affirmed. 

Chie f J ust ice 
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BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNFAIR LABOR PRACTICE #28-76: 

BILLINGS EDUCATION ASSOCIATION, an 
affiliate of MONTANA EDUCATION ASSOCIATION, 

Complainant , 

- vs -

SCHOOL DISTRICT NO.2, and BILLINGS 
HIGH SCHOOL DISTRI CT , BILLINGS, MONTANA, 

Defendants. 

FINAL ORDER 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
A Proposed Findings of Fact, Conclusions of Law and 

Proposed Order was issed in the above-entitled matter on July 18, 

1977. The Proposed Order provided in part (1) That Helen 

Widenhofer shal l b e reinstated as an e lementary teacher in the 

school district in any school mutually agreeable to Ms. Widen-

hafer and the School District other tha n th e Poly Drive Elemen-

tary School. 

Exceptions to tha t Proposed Order were f iled by Defendants 

on August 5, 1977. 

Breifs were filed with this Board and ora l arguments wer e 

presented by all parties to the matter on September 23, 1977. 

After having read the briefs submitted by the parties to 

the matter and having heard oral arguments, this Board iss ues 

t he following Final Order: 

This Board sustains the heari ng examiner's Proposed Findings 

of Fact, Conclusions o f Law and Order with th e exception that 

the Proposed Order (1) read as follows, "That Helen Widenhofer 

shall be reinstated as an e lementary teacher in the school 

district. " 

IT IS TH ERE FORE ORDERED: 

1. That t he Proposed Findings of Fact, Conclusions of Law 

and Order of the hearing examiner dated July 18, 1977 be amended 

to provide (1) That Helen Widenhofer be reinstated as an elemen-

tary teacher in the school district. 



2. Tha t t h e Findings o f Fact , Co nclus ion s of Law and 

Pr oposed Or der o f t he hear i ng exami ner i n i ts amended f orm 

2 i s a do pte d and is inco rpo r ated by r e ferenc e as the Final 

3 Orde r of thi s Bo ard . 

4 

5 Dated : No vember 
1.-~ I ,1977 . 
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30 

31 

32 



CERTIFICATE OF MAILING 

2 
I, Trenna Scoffield, hereby certify and state that I did on 

3 
the 4th day of November, 1977, mail a true and correct copy of th 

4 
FINAL ORDER in ULP~28 to the following persons: 

Hilley & Loring 
5 1713 Tenth Ave. So. 
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7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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26 

27 

28 

29 

30 

31 

Great Falls, Mt 59401 

G. Todd Ba ugh 
Attorney 
805 Midland Bank Bldg 
Billings, Mt 59101 



BEFORE THE BOARD OF PERSONNEL APPEALS 

2 IN THE MATTE R OF UNFAI R LABOR PRACTI CE CHARGE #28- 76 : 

3 

4 

5 

6 

7 

8 

BILLINGS EDUCATION ASSOC I AT I ON , an ) 
affiliate of MONTANA EDUCATION ASSOCIATI ON , ) 

Complainant, 

- vS-

SCHOOL DISTRI CT NO.2, an d BILLINGS 
HIGH SC HOOL DISTRICT, BI LLINGS, MONTANA, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

U.L.P. *28 

9 * * * * * * * * * . " * * * * * * * * * * * * * * * * * * * * * * 
10 

11 

12 

13 

FIN DINGS OF FACT 
CONCLUSIONS OF LAW 
AND PROPOSED ORDER 

* * * * * * * * * * * * * 
And unfair labor p ractice charge was filed with this Board 

14 by c omp lainant charging a v iola tion of Sections 59-1605 (1) (a) 

15 and (b) . A hearing was held o n December 8, 1976, before Jerry 

16 L. Pa inter, appOinted hearing examiner in the matter. Aft e r 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

reviewi ng the t est imony , e vid ence , a nd briefs submi t t ed in 

t hi s matter, th e following are my findings of fact , conc lusion s 

of law, and proposed o rder. 

1. 

FINDINGS OF FACT 

1. Helen I-Hdenhofer taught in the Bi llings School District 

beg inning in 1959 and dropped out to have a family January, 1961. 

She then again began teaching in the school district in 1973. 

(Widenh o f er , tr. p. 28) 

2 . During the period of time from 197 3-1976, Ms. Widenho fe 

taug h t s i xth grade at the Poly Dr i ve School. (Widenhofer, 

t r . p. 29) 

3. Ms. Widenhofer has a Bachelor 's degree in Music and a 

Master's degree in elementary education. (Widenhofe r, tr.p.29) 
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4. Ms. Widenhofer is a member of the Billings Education 

2 Association (BEA) and has been a member during her entire 

3 employment with the Billings School District. She has been 

4 quite active in BEA's activities including serving as a member 

5 of the legislative committee, the committee to provide 

6 financial help for people during the strike, and alternate 

7 building representative in 1975-76. (Widenhofer, tr. p. 30) 

8 5. During the strike which occurred involving the BEA and 

9 the Billings School District (Distr ict) Ms. Widenhofer actively 

10 assisted the BEA in strike preparations. Aside from being a 

11 member of the committee for financial aid during the strike, Ms. 

12 Widenhofer talked with the various teachers of her school 

13 asking them how they felt about a strike at this time. 

14 (Widenhofer, tr . p. 31) 

15 6. Ms. Widenhofer went out on strike when the strike 

16 was called by BEA. Eight other teachers from Poly Drive School 

17 went out on strike. (Widenhofer, t r. pp. 33-34) 

18 7. One hundred and two non-tenure teachers were absent 

19 from t heir contractual duties during the strike. It can be 

20 assumed that they were on strike. (Callen, tr. pp. 241-242) 

21 8. Ms. Widenhofer and another teacher Ms. Sayler were 

22 the only two Poly Drive teachers to picket the Poly Drive School 

23 (Wide nhofer, tr. p. 34) 

24 9. Ms. Widenhofer picketed until Friday, October 17, 

25 1975, and the strike was ended October 20, 1975. Ms. Widenhofer s 

26 picketing was very visib le to the parents of the children of 

27 he r school as they brought and picked-up their children. 

28 (Widenhofer, tr. pp. 43- 4 4) 

29 10. On November 20, 1975, a group of seven parents asked 

30 to have a meeting with Ms. Sayler and Ms. Widenhofer. One of 

31 the parents involved was Ms. Bowman. 

32 
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a. Notice of the meeting was given to the two teachers 

involved after lunch that t here was going to be a meeting with 

the parents that afternoon. 

b. The meeting concerned a question asked by Ms. 

Widenhofer of Ms . Bowman's daughter, Amy, as to which s c hool 

Ms. Bowman taught at during the strike. Ev idently Ms. Bowman 

fil led in as a teacher when the teachers struck. Ms. Bowman 

c laimed that the school was intimidating and psychologically 

damaging he r child by asking this type of question of Amy. 

c. The other parents at the conferenc e were parents 

of Ms. Sayler's students and they were annoyed because Ms. 

Sayler had told them that the group of sixth graders were a 

tough g roup to handle. 

d. Finally the parents were upset b ecause Ms. Widen

hofer had g iven a test in which the four sixth grade classes 

h a d done p oorly. (Widenhofer, tr. pp. 51-53) 

11. After the meeting with the parents, Ms. Sayler and Ms. 

Widenhofer expressed their concern over the meeting to Mr. Croff , 

the s c hool principal, and stated that next time they would either 

like t o have a tape recorder or a BEA represen t ative present. 

Mr. Croff stated that a tape r ecorder could not be used without 

the permisSion of all persons present at t he meeting and also 

said that the mee ting concerned the teachers and the pare nts 

and to keep the BEA out of it. (Widenhofer, tr. p. 54) 

1 2. At the same conversation with Mr . Croff, Mr . Croff 

indicate d to Ms. Widenhofer that he was disappointed that she 

had gone out on strike against him because he had hired her. 

(Widehhofer, tr. p. 54) 

1 3 . In anoth e r incident, Ms. ~~idenhofer assigned her class 

30 to make a family coat of arms. One child made the coat of arms 

on old paper. Ms. Wide nhofe r questioned the child if she had 

dare it. When the child replied, "yes ", Ms. Widenhofer pointed 
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out that the paper was old and the scotch tape was yellowed. 

2 The parents of the child carne to the school very upset and 

3 explained that the child had used materials that the mother 

4 had kept from when she had taught kindergarten. 

5 a. Mr. Croff did not attend the meeting with the 

6 parents even though it was his policy to usually attend meetings 

7 with parents and teachers. (Widerhofer, tr. pp. 57-59) 

8 

9 

10 

11 

12 

13 
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15 
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14. On January 28, 1976, Ms. Widenhofer and Ms. Sayler 

again talked to Mr. Croff concerning some rumors that there was 

a drive to have them removed from their teaching position. 

Mr. Croff remarked that the rumors were from the BEA rumor 

mill. Mr. Croff went on to remark that he had heard rumors 

that there was a petition being circulated concerning Ms. 

Widenhofer's removal. (Widenhofer, tr. p.60) 

15. On February 3, 1976, Mr. Frank, assistant superinten

dent of school in the elementary division, visited Ms. 

Widenhofer's room. No written evaluation resulted from that 

visit. 

a. After Mr. Frank visited Ms. Widenhofer's room, 

Ms. Widenhofer had a conference with Mr. Frank. Mr. Frank 

indicated that he was not there to save Ms. Widenhofer's life 

or skin, that it might be too late for that. Mr. Frank indi

cated that everyone else in the district had gotten back to 

normal after the strike except Ms. Widenhofer, that she 

had held a grudge and that she had upset several parents, and 

that he had had several phone calls about it. He went on to 

state that Ms. Widenhofer was not getting along with the staff 

at Poly Drive and that he, Mr. Frank, did not feel welcome in 

Ms. Widenhofer's room. 

b. Ms. Widenhofer asked if Mr. Frank thought a trans

fer would be feasible. Mr. Frank stated no, that they would 

not bow to parent pressure any more as far as transfers go. 
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c. Mr . Frank said no one should know what was said 

2 during the conference except for Ms. Widenhofer's husband . Mr. 

3 Fra nk's suggestion fo r improvement was that Ms. Widenho f e r 

4 try to be pleasant and smile alot. Nothing was said about 

5 Ms. Wid e nhofer's classroom p e rformance. (widenhofer, tr. 

6 pp. 60-62) 

7 16. Mr. Frank again visited Ms. Widenhofer's classroom 

8 O n February 12, 19 76 . Upon hi s l eaving ~1s. Widenhofer asked 

9 if he ha d heard anything more from any parents. Mr. Frank 

10 

11 

12 

13 

14 

15 

16 

17 

said no , and said that he knew Ms . Widenhofer could do th e 

job, just keep smiling. (Widenhofer, tr . p . 63 ) 

17. On February 20, 1976, Ms. Wi denhofer had a discu s sion 

with Mr. Crof f. Mr . Croff c arne into he r c lassroom when she 

was f ree and said that nine letters had been admitted to the 

school board, to Mr. Frank and himself, by pare nts who were 

unhappy with what Ms . Widenhofer was doing . 

a. Four of the letters had been wri t ten by parents 

18 whose children had been in Ms. Widenhofer's class in prev i o us 

19 yea rs . 

20 b. Although Ms. Widenhofer requested t o see them , and 

21 although Mr. Crof f agreed t o show them to her, later he changed 

22 his mind and decided that she should not see them since they 

23 had been addressed t o him. (Widenhofer, t r . pp . 64- 69 ) 

24 18 . On Febr uary 20 , 19 7 6, Mr. Croff asked Ms. Widenhofer 

25 how she felt about the situation and if s he would ever strike 

26 again. Ms. Widenhofer responde d that s he wou ld never put her 

27 family th rough it again. 

28 a. Ms . Widenhofer aske d Mr. Croff if he f elt all th e 

29 problems she wa s ha v ing wer e strike r elated . Mr. Croff 

30 r esponded that he fel t t hat they were directly str i k e re la ted . 

31 (Widenhofer, tr. pp . 69-70) That the paren ts had i ndica ted to 

32 Mr. Croff that they were unhappy with Ms. Widenhofer because 

she had gone out on strike. (Widenhofer, tr. p. 72) 
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19. Mr. Frank again visited Ms. Widenhofer's classroom 

on February 24, 1 976. Mr. Frank's only comme nt was t o keep 

smiling. (Widenhofer , tr. p. 71) 

20. Mr. Croff told Ms. Widenhofer that he had to attend a 

school board meeting to discus s Ms. Widenhofer's evaluation. 

After the meeting he came into Ms. Widenhofer's classroom and 

t o ld her that he had said as many positive things about her 

as he could, but that he did not feel that any decision had 

been reached at that time. 

21. Ms. Widenhofer talked t o a school board member, Rita 

Heizer, concerning her p roblems. Ms. Heizer assurErlMs. Widen

hafer that no one wa s fired at the May 16, 1 97 6, board me e ting. 

(Widenhof er, tr. p . 75) 

22. The official minutes of the s c hool district, (Com

plainant's Exhibit 1) shows that at the March 16 b oar d meeting, 

the school d istrict decided not to renew Ms. Widenh o f er 's 

contract. 

23. On March 26, Ms. Widenhofer had a discussion with Mr. 

19 Croff. In their discussion about why the 9 letters were 

20 written, Mr. Croff stated t hat Ms. Widenhofer 's association, 

21 (BEA) had caused her all of this trouble. They also discussed 

22 a t ransf e r, and Mr . Croff agreed that a tra nsfer would be 

23 better for he d idn't know whose children he could hones tly pu t 

24 in Ms. Widenhofer's room. At that same c o nference Mr. Croff 

25 agreed that he was g oing t o obser ve Ms. Widenhof e r o ne more 

26 time . (Wide nhofer, tr. p. 77) 

27 24. Ms. Saylor, the other Po ly Drive teacher who picketed 

28 her own school, received a transfer for the next school y ear. 

29 25. On March 29, 1976, Ms. Widenhofer received an evalua-

30 tio n. The eva luation was p laced in her ma il box with a note to 

31 ple as e s ign it. The evaluation was the r esult of the o b servatio 

32 Mr. Crof f had mad e on February 16, 1976. It has always been the 

previous practice of Mr. Croff t o have a confer ence with th e 

teacher to e xplain the evaluation. Mr. Croff had always previ

ously done t his with Ms. Widenhofer. 
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a. Arti c le IV, s e ctio n 8, sub-division 1 of the 

contr act between the school district and BEA provides that a 

written c o py of the evaluation shall be provided 10 days 

after the observation by the supervisor. The sub-division 

further provides that each e valuation will be dis c ussed in a 

conference be tween the teacher and the supervisor. (Complain

ant's Exhibit 16) 

b. A conference was set up between Mr. Croff and 

Ms. Widenhofer to disc uss the evaluation, but Mr. Croff refus ed 

t o discuss the evaluat i on with Ms. Wid e nhofe r because a SEA 

Repr e sentative, Dave Se xton, accompanied Ms. Widenhofer. 

c. Mr. Croff did stat e that the Friday mee ting between 

Ms. Widenhofe r and himself was the e valuation c o nference. Ms. 

Widenhofer did not, however, have a copy of the evaluation 

15 at that time. 

16 d. A grievance wa s filed conc erning Mr . Cro ff's 

17 refusal to allow Ms. Wi denhofer a BEA Representative during her 

18 evaluation conference. (Complainant's Exhibits 17 & 18, 

19 Widenhofer , t r . pp. 78-80) 

20 e. Article XIII, sect ion 2 provide s that a teacher 

21 may be represented during any step of the grievance procedure 

22 by the association. Section 4 of Ar ticle XIII p r ovides tha t 

23 the first ste p in the grievance proc edure shall be discussing 

24 the pr oblem with the r esponsible administrator in an attempt 

25 t o arrive at a satisfactory solutio n (Complainant's Exhibit 16). 

26 26. On April 9, 1976, Mr. Croff hand-delivered to Ms . 

27 Widenhofe r two letters from the school board: one was her letter 

28 of nonrenewal, the other was a le tter denying her grievance. 

29 (Widenhofer, tr. p. 82) Ms. Wi denhofer was the only nonte nured 

30 t e acher who was terminated (Complainant's Exhibit 4). 

31 27. Evaluations: Th e foll owing evaluat ions are in Ms. 

32 Widenhofer's personnel file: 
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a. An evaluation performed by Mr. Frank dated 

2 10/8/73 (Complainant's Exhibit H5b) 

3 b. An evaluation performed by Mr. Croff dated 

4 11/19/63 (Complainant's Exhibit #5c) 

5 c. An evaluation performed by Mr. Croff dated 

6 1/10/74 (Complainant's Exhibit H5d) 

7 d. An evaluation performed by Mr. Croff dated 

8 5/74 (Complainant's Exhibit #5e) 

9 e. An evaluation performed by Mr. Croff dated 

10 11/14/74 (Complainant's Exhibit #5f) 

11 f. An evaluation performed by Mr. Croff dated 

12 1/16/75 (Complainant's Exhibit *5g) 

13 g. An evaluation performed by Mr. Croff dated 

14 3/3/75 (Complainant's Exhibit #5h) 

15 h. An evaluation performed by Mr. Croff dated 

16 12/19/75 (Complainant's Exhibit #5i ) 

17 i. An evaluation performed by Mr. Croff dated 

18 3/26/76 (Complainant's Exhibits 5j and 5k. The evaluations 

19 5j and 5k are identical except 5k is dated 4/9/76. Both are 

20 unsigned by Ms. Widenhofer.) 

21 28. On April 5, 1976, Ms. Widenhofer checked her personnel 

22 fi le. She found a number of letters in her file which she was 

23 not aware existed nor that they were placed in her personnel 

24 file. (Widenhofer, tr. p. 95) All the let ters were derogatory 

25 towards Ms. Widenhofer and were all dated between February 6 

26 and February 11, 1976. (Complainant's Exhibit 5k) (The Foreman 

27 letter, which was supportive of Ms. Widenhofer and is part o f 

28 exhibit 5k was not in the file on AprilS.) 

29 a. The placing of the letters in the file witho ut 

30 notifying Ms. ~'lidenhofer was contrary to the existing contract 

31 between the schoo l district and the BEA. (Complainant's 

32 Exhibit 16, Article IV, Section 3, SUbd. 2) 
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29. On April 29, 1976, Ms. Widenhofer requested a hearing 

before the school board concerning her termination. The hear

ing was held on May 23, 1976. 

a . Present at the hearing were Mrs. poppler, Mr . Sipes , 

and Mr . Bradford , al l School Board members , and Mr. O'Hare , Mr. 

Serrette, Mr. Callen, Mr. Croff, Mr. Frank, administrators, 

and Mr. Baugh, the Board's attorney. Witnesses were presented 

by Ms. Widenhofer. 

h. The result of the hearing was that Ms. Widenhofer's 

termination was upheld. (Widenhofer, tr . pp. 129-135) 

30. A number of letters were written in support of Ms. 

Widenhofer, praising her ability as a teacher. 

Exhibits 7a-7f, 8, 13) 

(Complainant IS 

31 . Ms. Widenhofer, accompanied by Edwin L. Ward, Vice

President of BEA, checked her personnel file on three different 

occas ions, April 5, 1976; May 10, 1976; and September 22, 1976. 

Complainant 's Exhibits 14 and 15 show what was in the file 

18 upon each check . Mr . Ward witne ssed both of the exhibits . 

19 32. The letters praising Ms. Widenhofer were not in her 

20 file upon checking . Ms Widenhofer asked Joseph Callen, 

21 administrative assistant to the superintendent of school, to 

22 find out where the letters were and t o place them in her file. 

23 Mr. Ca ll en ga thered all the le tters he could and placed them 

24 in h e r file accompanied by a cover letter to Ms. Widenhofer 

25 and copies of the l etters (Exhibit 5k) as well as an evaluatio n 

26 by Mr. Croff dated April 9, 1976. All but one of t he letters 

27 were derogatory. They we re the same letters referred to in 

28 Finding of Fact #28 (Callen, tr. pp. 242-243). 

29 a. Doris Poppler, chairperson of the schoo l board, 

30 testified there is no policy in the school district of what to 

31 do with l etters received by board members concerning teachersi 

32 therefore, there is no reason the above letters should be in 

Ms. Widenhofer's file. (Poppler, tr. p. 22 4) 
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33. Doris Poppler, chairperson of the school board testified 

2 that the school board based their decision not to renew Ms. 

3 Widenhofer's contract on the basis of the evaluations contained 

4 in Ms. Widenhofer's personnel file and the recommendations of 

5 the administrators involved. Ms. Peppler further testified that 

6 the letters contained in Ms. Widenhofer's file (Complainant's 

7 Exhibits 5k-Sl), were not used in the school board's deterrnin

B ation not to rehire Ms. Widenhofer. Ms. Poppler stated to use 

9 the letters in its determination would result in a popu larity 

10 contest. (Poppler, tr. p. 214, 219, 226, Complainant's Exhibit 

11 5, letter of nonrenewal addressed to Ms. Widenhofer and signed 

12 by Doris Poppler, dated April 9, 1976.) 

13 34. In explaining how the school board carne to it's conclu-

14 sian not to r enew Ms. Widenhofer I s contract, Ms. PqJpler testif ie 

15 that the Board members closely questioned Mr. Frank and Mr. 

16 Croff concerning their evaluations. Ms. Poppler testified that 

17 the evaluations are written in "educationese" and that although 

18 on t heir surface the evaluations look very good, that when 

19 interpreted in "e ducationese ll there is a constant theme of 

20 impatience and sarcasm that runs through Ms. Widenhofer's evalu-

21 ations. Specifically, Ms. Peppler points to the following 

22 examples: 

23 a. Exhibit Sb, the evaluation by Mr. Frank dated 

24 10/8/73: "The best way to help youngsters at this time is to 

25 work closely with Mr. Crof f since he knows the youngsters' 

26 background and has had a great deal of experience in th is 

27 area." 

28 

29 

30 

31 

32 

(1) According to Ms. Peppler that statement was made 

because Ms. Widenhofer had difficulty controlling her temper 

with the students, that she was sarcastic to youngsters and 

that they were unhappy in her class. (Poppler, tr. pp. 227-228) 

b. Exhibit Sc, the evaluation b y Mr . Croff dated 
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11/19/73: "You have shown a sincere concern for the children 

2 and appear to have their respect at this time. You may need to 

3 call upon your patience to keep it that way. II Also: "Your 

4 discipline is good, but I want to encourage you to 'keep your 

5 cool' while dealing with the children". (Poppler, t r. p. 229) 

6 (1) According to Ms. Poppler that statement was made 

7 because Ms. Widenhofer had difficulty keeping her cool with 

8 youngsters. (Poppler, tr. p. 229) 

9 c. Exhibit 5d, evaluation by Mr. Croff dated 

10 1/10/74: "At this point, I would still enc ourage you to keep 

11 your patience with the children. Even t hough you may have some 

12 that concern you, take a positive attitude and with the help 

13 of pupil serv:ices and other, we will try to alleviate some of the 

14 problems. II 

15 (1) Again, according to Ms. Po ppler, the statement 

16 meant that Ms. Widenhofer was having trouble keeping her patienc 

17 with the children. (Popple r, tr. p. 230) 

18 d. Exhibit 5e, the evaluation by Mr. Croff dated 

19 5/74: Ms. Poppler could give no specific comment on this 

20 evaluation. 

21 e. Exhibit 5f, the evaluation by Mr. Croff dated 

22 11/14/74: Ms . Poppler commented that that evaluation was good. 

23 (Poppler, tr. p. 232) 

24 f. Exhibit 5g, the evaluation by Mr. Croff dated 

25 1/16/75: Ms. Poppler stated that this was a good evaluation. 

26 

27 

28 

29 

30 

31 

32 

g . In Exhibit 5h, the evaluation by Mr. Croff dated 

3/3/75, under teacher-pupil evaluation: "Other items mentioned 

in earlier evaluations still apply,lI 

(1) Ms. Poppler stated that that comment specifically 

applied to the attitude that was causing some problems with the 

students in the classroom, that with some of the students t here 

was a sarcastic attitude and a harsh attitude. (Poppler, tr. 

p. 232.) 
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35. The evaluations of Ms. Widenhofer evaluating Ms. 

2 Widenhofer's performance after the strike (Exhibit I, dated 

3 December 19, 1975 and Exhibit J, dated March 26, 1976, and 

4 Exhibit K, dated April 9, 1976) were quite negative. The 

5 negative remarks were as follows: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

d. Complainant's Exhibit 5i dated December 19, 1975: 

"II. TEACHER-PUPIL RELATIONSHIPS 

It appears that better attitudes toward mutual 
respect and understanding than now prevails in 
your classroom needs to be developed. Some pupils 
are apparently disturbed by some statements you 
have made to them during classtime. 

III. INSTRUCTIONAL SKILLS 

It seems that a better communication process 
needs to be developed between you and the 
children, particularly concerning tests and 
evaluative processes. 

IV. CLASSROOM MANAGEMENT 

Effective discipline is maintained in your 
classroom, but in my opinion, there is need for 
be t ter pupil-teacher relationship for effective 
classroom learning environment. 

V. STAFF RELATIONSHIPS AND PROFESSIONAL TRAITS 

Your attitude toward several staff members of 
this school particularly during the October
November time period have been one of coolness 
and unfriendliness. 

You have demonstrated support for your profes
sional organization. 

VI. TEACHER-PARENT-COMMUNITY RELATIONS 

As you know, some parents are concerned about 
apparent statements you have made to their 
children in the classroom. I would suggest you 
try to keep statements on a positive note, and 
for the near future keep them limited to things 
that pertain to the benefit of the children's 
growth. 

VII. PLANS FOR IMPROVEMENT AND GROWTH 

2. There is no place for holding grudges or 
displaying poor attitudes in this school. 
Show respect for other staff members and their 
ideas and beliefs, even though they may not 
agree with yours. 
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10 
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14 

15 

16 
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31 

32 

3. Use a positive approach when working with 
children and be extremely careful on the kinds 
of statements you made to them so there is 
little room for them to think it is a "put 
down", a distrust, or some kind of negative 
response that may be detrimental to their self
image. 

VIII. OVERALL PERFORMANCE IS (SATISFACTORY) 
(UNSATISFACTORY) 

All the areas are satisfactory except for those 
I express concern about and related to numbers 
2 and 3 above. (Section VII) I have seen much 
improvement in item 2, (Section VII) this month, 
and hope this continues to improve. If these 
do not improve in the next 2-3 months, I will 
not recommend you for re-employrnent. n 

b. Complainant's Exhibit 5j, March 26, 1976: 

001. PERSONAL TRAITS 

As discussed earlier I the me.thods of diplomacy 
that you have used in some instances could have 
been improved. 

II. TEACHER-PUPIL RELATIONSHIPS 

Concerns have been expressed since our evaluation 
conference in December. 

Posi t ive attitudes towards mutual respect and 
understanding is still laCking. 

V. STAFF RELATIONSHIPS AND PROFESSIONAL TRAITS 

The general relationship with the staff has 
appeared to improve somewhat, but improvement 
is still needed. 

VI. TEACHER-PARENT-COMMUNITY RELATIONS 

Parent and community relations are in a stage 
of deterioration. 

VIII. OVERALL PERFORMANCE IS (SATISFACTORY) 
(UNSATISFACTORY) 

I do not recommend that you be rehired next 
school term. II 

II. 
DISCUSSION 

A charge of union interference, i.e.,the dismissal of an 

employee for union activities, presents a very difficult problem 

for the hearing examiner. On the one hand this Board is very 

reluctant to interfere with the rights of an elected body to 
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hire and fire as it sees fit, but on the other hand, the 

2 dismissal of a teacher for union activities can have severe 

3 ramifications for the teacher, for the union, and for public 

4 employee collective bargaining. The ramifications even become 

5 more severe for the teacher if the dismissal was done under 

6 the guise of incompetency when in fact the dismissal is a 

7 result of her union activities. Finally, the problem is 

8 further complicated by the fact that dismissal of an employee 

9 for union activities is a difficult charge to prove with direct 

10 evidence and generally inVOlves a high percentage if not 

11 totally circumstantial evidence. 

12 This Board has not established a large number of precedent-

13 setting cases in this area. Since Section 59-1605 (1) (c) is 

14 similar to Section 8 (a) (3) of the LMRA we can turn to the 

15 private sector decisions for guidance. The federal court of 

16 appeals (3rd circuit) has held that an employer may discharge 

17 an employee for a good reason, for a poor reason, or for no 

18 reason at all so long as the provisions of the statute are not 

19 violated. (NLRB v. Condenser Corp., 128 F.2d 67, 10 LRRM 483) 

20 The federal court has also held that even where an employer has 

21 otherwise valid reasons for discharge, if the discharge of 

22 an employee is even partially motivated by his union activity, 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

it is unlawful. (NLRB v. Princeton Inn Co., 424 F.2d 264, 

(3rd Circ 1970) 73 LRRM 3002.) 

In NLRB v. Okla-Inn, 84 LRRM 2585 (lOth cir. 1973), the 

quality of evidence required was set forth. The court said 

at pages 2591 and 2592 that it must be established 

!lBy acceptable substantial evidence on the whole 
record, that the discharge came from the forbidden 
motives of interference in employee statutory 
rights .... The law requires evidence that X 
extends beyond mere suspicion, that amounts to 
more than a mere scintilla .... However, it 
is not . . . always necessary for the Board to 
explicitly show beyond a reasonable doubt that 
the employer had absolute knowledge and was 
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2 

3 

4 

5 

6 

7 

completely aware of the discharged employees 
(sic) close connection to the Union . . . . 

Where there is substantial evidence, direct 
or circumstantial, to indicate that an 
employee was discharged for union activities, a 
very definite burden is imposed on the emp loyer 
to prove exis tence of a reason, not within 
t he Act's provisions, sufficient to warrant 
the discharge. II 

Adopting the above views, it becomes clear that this Board's 

author ity is limited to that instance where it can be sho wn 

8 that an employee was discharged for union activity. However, 

9 i f the discharge was partially motiva ted by the employee's 

10 union activity, it is unlawful. Finally if t here is substantial 

11 evidence that an employe e was illegally discharged for union 

12 activity, then the burden is on management to show the reason 

13 for discharge was not union related. 

14 My Findings of Fact show that there were approximately 

15 102 non-tenured teachers on strike, and that Ms. Widenhofer 

16 was the only non-tenured teacher not renewed . My findings 

17 also show tha t Ms. Widenhofer and Ms. Sayler were the only 

18 two teachers employed at Poly Drive School who picketed t hat 

19 school. Ms. Widenhofer was terminated, Ms. Sayler was trans-

20 ferred to another school. 

21 My findings also show that some parents at Poly Drive 

22 School, were very upset wi th Ms. Ihdenhofer and Ms. Sayler 

23 and considering the timing of the hostile meeting between the 

24 parents and the teacher, it is obvious that the meeting was 

25 t he result of an anti-strike sentiment. 

26 Analyzing Ms. Widenhofer's evaluations, we can see that in 

27 her first year back at teaching she might have been having a 

28 problem with certain children. (SEE: Exhibits 5b, 5c, and 

29 5d) It appears that Ms. Widenhofer improved herself with the 

30 guidance of her supervisors. The evaluations dated 5/74, 

31 11/ 14/7 4, 1/16/75, and 3/3/75 all were satisfactory evaluations. 

32 In fact, Ms. Poppler admitted that the 11/14/74 and 1/16/75 were 
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both good evaluations. (Ms. Poppler did testify that the 

2 3/3/75 evaluations which states under "Teacher-Pupil Relation-

3 ship: that "Other items mentioned in earlier evaluations still 

4 apply", was referring back to the problem Ms. Widenhofer had in 

5 Exhibits 5b, Sc, and 5d. I, however, interpret that remark to 

6 be directed to the more favorable 11/14/74 and 1/16/75 evalua-

7 tions that wer e done earlier in that same school year, and, 

8 therefore, it was not a negative comment.) So it is obvious 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

that Ms. Widenhofer improved in her student-teacher relation

ship from her first year. 

Right after the strike, the evaluations became very nega

tive concerning Ms. Widenhofer's relationship with her students, 

with parents, and with her fellow teachers. Prior to receiving 

those evaluations Ms. Widenhofer and Ms. Sayler were called 

on the carpet by a group of parents, without the aid of their 

principal, Mr. Croff. All of this was contrary to previous 

practice. 

There is no doubt that the pressure was on from the parents 

to get rid of Ms. Widenhofer, and again there is no doubt that 

the drive to get rid of Ms. Widenhofer was a result of her 

strike activity. It was Ms. Widenhofer's uncontroverted 

testimony that Mr. Croff felt all of her problems were strike

related. It was also Ms. Widenhofer's uncontroverted testimony 

that Mr. Frank stated that they would not bow to parent pressure 

any more as far as transfers go. Mr. Frank had indicated that 

everyone else in the district had gotten back to normal after 

the strike except Ms. Widenhofer, and that she had held a 

grudge and that she had upset several parents. Mr. Croff had 

agre ed that a t ransfer would be better for he didn't know whose 

children he could honestly put in Ms. Widenhofer's room. 

Although it is not contrary to Chapter 16, Title 59 for 

parents to discriminate on the basis of union activity, it 
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does become an unfair labor practice if the school administra-

2 tion joins in. 

3 Three incidents happened after the s trike whi c h affec ted 

4 her t e ache r -student, teacher-parent relationship: 

5 (1) She gave a test in which all the students d id poorly. 

6 She is alleged to have b e en in the wrong because she d i d not 

7 t e ll her students that the test would not count heavily in her 

8 determination of their g r a de. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(2) She asked one o f her students wher e h e r mo t her taught 

during the strike . It is alleged that thi s was an inse nsitive 

question c o ncerning the c i r cumstances, but it wa s no mo re 

insensitive than a principal writing, "You hav e shown support 

for y o ur p r ofessional o r g anizat i on" on a t eacher's evaluation 

afte r the strike. 

(3) She questioned a pupil about turning in a coa t of arms 

using paper with pin marks in i t and old scotchtape. Consid

ering the circumstances , it is logical that she should inquire 

o f the student concerning the old paper a nd scotch t ape used, 

but the manne r in which she inqu ired is at dispute. She left 

the child with the i mpr ession that she did not believe she was 

telling t he tru t h . Ms . Widenhofe r did not belie v e the child 

wa s tell i ng the truth, and had the child exp lained, Ms. Widenhofe 

testi f ied she wou l d have b e tter understood why the c o at of arms 

looked as it did. 

The questio n b ecomes, do these p roblems warrant the drastic 

change in t h e evaluations that occurred af t e r the s t r ike, or are 

they just a fron t f or d ismissing Ms. Wid e nhofer f or her strike 

28 activity? To answer that question, we must turn t o the 

29 surrounding behavior of the administratio n involved. In t he 

30 s c h ool b o ard's termination letter to Ms. Widenhofe r the s c h oo l 

31 board s tated that Ms . Widenhofer was terminated bec aus e of 

32 evaluations from Mr. Cr off. At the hearing f o r Ms. Widenhofer 
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by th e s choo l bo ard , Ms. Widenhofer was to l d that she was 

2 ter mi nated b e cau se o f e valuat i on s of Mr . Cr off and Mr. Frank. 

3 Mr . Fr ank had only one written e v aluation in Ms. Wide nhofer ' s 

4 file, which was per formed her fi r st year b a ck (1973-74) . The 

5 followi ng yea r Ms. Wide nho fer ' s e valuations were good. There-

6 fore , Mr. Fra nk ' s evalu at i on is of little use to us in reach ing 

7 a d ec i sio n . Whe n Mr. Frank did visit Ms. Widenhofer ' s room for 

8 observat i on a fte r the s trike , hi s only constructive cri t icism 

9 was t o ke ep s mi l ing . At t he time, Ms . Widenhofer had l ittle to 

10 s mile abo ut , and i t is difficult to discern whether or not she 

11 fo llowed tha t advice. 

12 Mr . Croff had eXhibited very negative reactions after the 

13 strike to Ms . Widenhofer because she chose to picket her school 

14 a nd wa s quite a c tive in the strike. It was Ms . Widenhofer ' s 

15 uncont roverted t estimony t hat Mr . Croff remarked that he was 

16 disapPo inted that s he had gone out on strike against him because 

17 he had hired her. He had in essence deserted Ms . Widenhofer in 

18 her prob l ems with the parents by refusing to attend t h e parent 

19 conferences which before he had attended . He refused to show 

20 Ms . Wi denhofer the letters he had received from the parents so 

21 that she might be able to exp l ain them to defend herse l f against 

22 them . After observing Ms . Widenhofer , Mr . Croff fai l ed to 

23 

24 

comply with the existing collective barga i ning agreement and 

provide her with a copy of the evalua tion within the lO - day time 

25 limit. Ms . Widenhofer fou nd her March 26 , 1976 , eva l uation in 

26 her mailbox , which is a d i fferent procedure for Mr. Croff. Mr. 

27 

28 

Croff fa i led to have a conference concerning the eva l uation . 

(Mr. Croff claims t hat t he Friday conference of March 26 , 1976, 

29 was the conference concern ing the evaluation. However, Ms. 

30 

31 

32 

Widenhofer did not have a copy of the evaluation at the t i me , 

therefore it wou ld be difficult to have a conference concerning 

it. I f the teacher isn ' t even aware that the conference she 
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was having had b e en her evaluation conference, then the purpo se 

o f havi ng the conference could hardly have been accomplished. 

Furthermore, Mr. Croff had agreed t o a conference , which is not 

consistent with his position that a conference had been held . 

As was s tated previously, Mr. Crof f stated a ll Ms. Widen

hofer's problems were str ike re la ted . Mr. Croff at th e March 

26, 1976, meeting with Ms. Widenhofer sta ted t ha t he r association 

(BEA) had caused her all of her t roub l e. He did not state 

t h at her poor pro fe ss i onal habits had caused here all of her 

troubles. Mr. Croff refused to meet wi th Ms. Widenhofer when Mr. 

Sexton was pres e nt even though th e contract allows Ms. Widenhofer 

to be repre sented at all stages of a grievance including the 

first s t ep which is an informal confe r ence wi t h her superv isor. 

I find tha t without a do ubt, the behavior o f Mr. Croff shows 

a hosti l e a tt i tude towa rd t he BEA and towards Ms. Widenhofer 

because of her activities including strike activ itie s. Such 

statemen ts as "Your o rganizatio n caus£d you all of y our problems'! 

and" All of y our prob l em s are s tr ike re l ated" makes Mr. Crof f' s 

e v aluat i o n subject t o clo s e s crutiny , and expressing disatisfac

tio n because Ms. Wide nhofe r had struck against him makes clear 

that Ms. Widenho f er ' s eva luatio ns are tainted with union animus. 

To have gone from a y ea r o f e xcellent eva luations to very 

poor evaluations after t he strike is highly suspect. The fac t 

that Ms. Sayler, the only other tea c her t o picket her school, 

ended up in a t rans f e r even l e ads to more s uspicion. The parents 

open a nimosity after t he strike to the two pi cket ing tea chers 

compounds the prob lems . And Mr. Cr off' s open hostility and 

irregu lar behavior ceme nts any doubt in the he aring examiner's 

mind t hat Ms. Widenhofer was a victim of an anti-union campa ign 

led by certa i n pa rents and c o ndo ned and participated in by Mr. 

Cro ff. The juggling of Ms. Widenhofer's f ile and the inc lusion 

of derogatory matter without having bee n g ive n no tice c ontrary to 

contract ua l agreement i s aga in a s i g n t ha t not everything was on 

the up- in-up. 
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13 

Finally the fact that t he sch ool d istrict did not call Mr. 

Croff and Mr. Fra nk as witnesses, when t hey CQuid have testifi ed 

and refuted the strong evidence against t he school d i strict 

adds credence to my decis i on. 

I should point out that I c anno t find tha t the s chool board 

wa s aware o f this ma t ter. The s chool board me mber s only re li ed 

on its administrators, whi c h i s only proper. The school board 

may have been l ax in not obtaining suffic i ent testimony from 

Ms. Widenhofer's side in its hear ing for Ms. Widenhofer., but 

it certainly can 't be said that they openly sanctioned Mr. 

Croff's behavior. However, since Mr. Croff i s an agent of the 

s choo l boar d, the school board is responsible fo r his behavior 

and having di smi s sed Ms. Wid enho fe r because of Mr. Cro ff's evalu-

14 at ions as wa s s ta ted in her letter of nonrenewal, they t erminated 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Ms. Widenhofer because of her union activity . 

III. 

CONCLUSION OF LAW 

I conclude Ms. Wid e nhofer was dismissed i n violation of 

section 59-1 605 · (1) (a) and (b). The hearing examiner adopts 

the logic of the United States Supreme Court in its determination 

that an employer will be presumed to have discriminated against 

the e mployee for the purpose of encouraging or discouraging un i on 

activity if s u c h encouragement o r discouragement i s a "fores eeab l 
24 

consequence." (Radio Officers· Union of Commerci a l Telegraphe rs· 
25 

26 

27 

28 

29 

30 

31 

32 

Union, AFL v . NLRB, 347 U.S. 17, 33 LRRM 24 17 (1954). Th e 

"fore seeable conseq uence " of terminating Ms . Widenhofer for union 

activities is the d iscouragement of union activity. It is, 

therefore, presumed th at by the terminati o n of Ms. Wide nhofer 

the e mployer has interferred with t h e administration of a labor 

organization. Fur the r it is presumed that the emp loyer has 

interferred with i ts employees· righ t s as guaranteed in Section 

59-1603. 
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IV. 

2 PROP OSED ORDER 

3 IT IS ORDERED THAT within 20 days after this Order becomes 

4 final: 

5 (1) That He lena Widenhofer shall be reinstated as an 

6 elementary teacher in the s c hool district in any school mutually 

7 agreeable to Ms. Widenhofer and the school district other than 

8 the Poly Drive Elemen tary School. 

9 (2) Ms. Widenhofer shall be awarded full back pay and 

10 benefits including longevity . 

11 (3) The school district shall remOVe from Ms. Widenhofer's 

12 file the evaluations dated Dece mber 19, 1975; March 26, 1 976 ; 

13 and April 9 , 1976, all signed by Clayton Croff. 

14 (4) A repre sentative for the school district shall send a 

15 letter to the Administrator of the Board of Personne l Appeals 

16 sta ting how this o rder has been complied with. 

17 NOTICE: Exceptions ma y be filed to these Findings of Fact, 

18 Conclusions of Law, and Proposed Order within twenty (20) 

19 days after service thereof. If no exceptions are filed with the 

20 Board of Personnel Appeals within that period of -time, the 

21 Propo sed Order shall become the Final Order o f the Board . 

22 

23 

DATED this ,Z#- day of July, 1977. 

24 

25 
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27 

28 

29 

30 

31 

32 
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