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STATE OF MONTANA 
BEFORE THE BOARD OF PERSONNEL APPEALS 

SCHOOL DISTRICT NO. 6 EDUCATION 
ASSOCIATI ON UNI T OF COLUMBIA FALLS, 
MONTANA , AFFILIATE OF THE MONTANA 
EDUCATI ON ASSOC I ATION, 

Complainant, 

- vs -

COLUMBIA FALLS SCHOOL DISTRI CT NO.6, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------) ) 
BOARD OF TRUSTEES, SCHOOL DISTRICT 
NO.6, COLUMBIA FALLS , MONTANA, 

Complainant, 

- vs -

SCHOOL DISTRICT NO. 6, EDUCAT ION 
ASSOCIATION UNIT OF COLUMB I A FALLS, 
MONTANA, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
__________________________ ~D=e;f=e~n~d~a~n~t,". _____ ) 

ULP 125-197 6 
126-1 976 

FINAL ORDER 

ULP #2 7-197 6 
#36- 19 76 

*********************** 

A Findi ngs of Fact , Conc lusions o f Law , and Recommended 

Order were issued on Aug ust 1 4, 197 8 , by Hearing Examiner, Ray 

Saeman. An Addendum to the Findings of Fact, Conclusions of Law, 

and Recommended Order was issued on August 21, 1978. 

Except ions to the Proposed Order , Findings o f Fact, and 

Conc lusions of Law were f iled by Leonard A. Vadal a on September 15, 

1978. Mr. Leonard W. York f iled Exceptions to the Proposed Order, 

Findings of Fact, and Conc l usion s of Law on September 21, 1978. 

Afte r revi e wing the record and considering t he briefs and 

oral arguments, the Bo ard orders as foll o ws: 

1. I T IS ORDERED, that t he Exceptions to t he Hear ing 

Examiner ' s Proposed Findings of Fact , Conclusions of Law and 

Proposed Order filed by Mr . Leonard A. Vada la and Mr. Leonard M. 

York are hereby denied. 

2. IT IS ORDERED, that t his Board there f ore adopts t he 
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1 Findings of Fact, Conclusions of Law, and Proposed Order, as 

2 amended by Addendum, as the Final Order of this Board. 

3 DATED this 30th day of November, 1978. 

4 BOARD OF PERSONNEL APPEALS 

5 s::/) ---r; 
8y: f 'c/'.c ,"' 

t'L-./ (e-' 
, ! 6 

Scent Cromley, Chairman 
7 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * 
8 

CERTIFICATE OF MAILING 
9 

I, Jennifer Jacobson, do hereby certify and state that 
10 on the ~ day of December 1978, a true and correct copy of the 

above captioned FINAL ORDER was mailed to the following: 
11 

Emilie Loring 
12 Attorney at Law 

1713 Tenth Avenue South 
13 Great Falls, MT 59405 

14 Leonard A. Vadala 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Attorney at Law 
P. O. Box 121 
Kalispell, MT 59901 

Mr. Leonard W. York 
York, Stangell & MacPherson 
Board of Trade Building 
Suite 310, S. W. Fourth Avenue 
Portland, Oregon 97204 



BEFORE THE BOARO OF PERSONNEL APPEALS 

SCHOOL DISTRI CT NO. 6 EDUCATION 
ASSOCIATI ON UNI T OF COLUMBIA FALLS, 
MONTANA, a ff i liate o f the 

2 MONTANA EDUCATION ASSOCIATI ON, 
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Complainant, 

-vs-

COLU~IDIA FALLS SCHOOL DISTRICT NO.6, 
COLUMBIA FALLS, MONTANA 

Defe ndant . 

COLUMBIA FALLS SCHOOL DISTRICT NO.6, 

Complainant 

-vs-

COLUMBIA FALLS EDUCAT ION ASSOCIATION, 

Defe ndant. 

ULP#2 5-1 976 
ULP#26-1976 

ULP #27-1 976 
ULP06-1976 

ADDENDUM TO FI NDI NGS OF FACT, CONCLUSIONS 
OF LAW, AND RECOMMENDED ORDER 

Due t o a clerical error t he Findings o f Fact, Conclusions 

o f Law and Re c o mmended Order in the above- entitled matter must 

be corre cted to read a s follows: 

Page 40, line 31 shall read: 

"wi thout; good cause," 

Dated: Augus t _~, 1 978. 

BOARD OF PERS ONNEL APPEALS 

BY~\,' ~~'(7;~~~~~=-__ _ 
Ray Saeman 
Hearing Examine r 
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CERTIFICATE OF MAILING 

I i .. ' /," ./ .... r· ' 
f _~ '\ __ , I ,-~ , i • .(.,4<:-c,. hereby certify and state that I 

I 

d id o n t he 'X' i day of Augus t, 1978 , mail a true and correct 

copy of the Addendum to ULP#25- 1976 , ULP#26-1976, ULP#27-1976 and 

ULP#36-1976, to the following persons at their last known address 

Mr. Ben Hilley 
Attorney a t Law 
1 7 13 Te nth Ave. So. 
Great Falls, Mt 59405 

Mr. Jame s Cumming 
Attorney at Law 
Columbia Falls, Mt 59912 

Mr. Leonar d York 
York, Stangell & MacPherson 
Baord of Trade Bui lding 
Sui te 310 
SW 4th Avenue 
Portland, Oregon 97204 

Michael Keedy 
MEA Uniserv Director 
P. O. Box 1154 
Kalispell, Mt 59901 
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BEFORE THE BOARD OF PERSONNEL APPEALS 

SCHOOL DISTRICT NO . 6 EDUCATI ON 
ASSOCIATION UNIT OF COLUMBI A FALLS, 
:.lONTANA, affiliate of the 
MONTANA EDUCATION ASSOCIATION, 

Complainant, 

- vs -

COLUMBIA FALLS SCHOOL DI STRICT NO . 6, 
COLUMBIA FALLS, MONTANA, 

Defendant. 

COLUMBIA FALLS SCHOOL DISTRICT NO. 6, ) 

Comp~ainant ) 
) 

- vs- ) 
) 

COLUMBIA FALLS EDUCATION ASSOCIATION, ) 
) 

De fendant. ) 

15 STATEMENT OF CASE 

ULP12 5-1976 

ULPt26-19 76 

ULPl27-1976 

ULP136-1976 

16 This case includes f our separate unfair labor practice cha rge 

17 filed wi th the Board of Personnel Appea l s (herein r e ferred to as 

18 the Board) from 8 September 1976 to 13 October 1976. The above -

19 caption states whi ch par ty filed the complaint under each '~ ha rge. 

20 However, for purposes of continuity I have listed the charges and 

21 the counts within a charge and the denials in separate sections 

22 of t his decision. 

23 A hearing on the above-captioned cases was held on 10, 11, 

24 12 November 1976, in Columbia Falls, Montana. The Columbia Falls 

25 Education Asso ciation (herein referred to as the Ass ociation) was 

26 represented by Mr. Be n Hilley of the law firm of Hilley & Loring, 

27 Great Falls, Montana, and Mr. Hike Keedy of the Hontana Education 

28 Association. The Columbia Falls School Di strict No.6 (herein 

29 referred to as the School Board) was re~resented by Mr. Leonard 

30 York of the Man,gement Consu l tants firm of York, Stangell and 

31 McPherson of Portland, Oregon; and Mr . Jim Cummings , Attorney at 

32 Law, Columbia Falls. Montana. 
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As the du l y appo inted hearing examiner of the Board, I 

conducted the hearing in accordance with the provisions of the 

Montana Admini s trative Procedures Act (Sections 82-4201 to 

82-4225, R.C.M. 19471. 

GENERAL 

For continuity of the record and for marking of exhibits 

I designa t ed the schoo l board as the defe n dant and the 

Association as the complainant. 

By pre-hearing stipulation, I combined ULP*25, 26, 27, 36 -

1 976 for the purpose of hearing, briefs and proposed order. 

A transcript of the hearing was completed 9 February 1977. 

All briefs and reply briefs were filed by 18 May 1977. 

MOTIONS 

All motions for Summary Judgments were denied at the hearing. 

OBJECT I ONS TO EXHIBITS 

Mr. Hilley's objec tion to proposed Respo n dent ' s Exhibit Q is 

hereby sustained . 

1. ULN25-1976 

STATEMENT OF CASE 

On 8 September 19 76 , the Assoc iation filed Unfair Labor 

Practice '25-1976 aga inst the Schoo l Board. The School Board is 

charged with violating Sectio n 59-1605 (1) (a) a nd (e) and Section 

59-1603(1).1 Specifically the Association charges , in part, that: 

59-1605 ( 1) (e) 
23 (1) Although the parties are s till in the process of ne-

gotiating a master contract and are not at impasse, the school 
24 board has instituted or threatened to institute unilateral changes 

in wages and working conditions. 
25 (2) On or about September 3 , 1976 f the teachers were in-

fo rmed that t hey must execute individual contracts containing 
26 wages, hour s , and working conditions that day. 

(3) Th e teachers were furthermore informed that by signing 
27 the individual contract they must comply with the board's final 

offer and would be subject to a ll of its terms a ltho ugh the 
28 of fer was not a greed to by the Associa tio n. 

(4) The defendant ha s eng aged in a pattern of indi v idual 
29 bargaining by by-passing the As sociation which is the exclusive 

bargaining representative . 
30 

31 

32 1. Se.e No.ti..ce 06 He.attin g A.t.ta.chmel1-t A. 
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(5) The defendant has failed to bargain in goo d faith b y 
refusing to bargai n unless or until the individua l c o n t rac ts are 

executed by the teachers . 
(6) On or about) September 19 76 , the board unilaterally 

instituted its full and final o ffer and demanded that each teacher 
2 sign an individual contract p rior to entering th e class room on 

September 7, 1976 . 
3 

Furthermore , the defendant has specifically violated 
4 59-1605 (1) (a) as follows: 

(1) The teachers we re threatened with discharge unless 
5 individual contrac t s were signed by 9 September 197 6 . 

(2) The defendant utilize d the public media to announce 
6 teachers pending discharges in order to coerce the signing of 
7 t.he individual contracts and acceptance of the defendants con

tract proposal. 

the 

(3) The defendant ha s locked out all students in the 
8 district in a further attempt to prohibit the exercise o f t heir 
9 rights. 

10 
Furthermore, t he complainan t charges that the above specif i c 

11 
acts are in violation of 59-1605(1). 

12 
On 15 Septembe r 1976, the school board filed an Answe r which 

13 denied that they violated Se ctions 59-1605 ( 1) (a) and (e) and 

14 59-1603(1). 2 

15 Specifically, the Answer states that the school board bar-

16 gained in good faith as evidenced during mediation sessions. 

17 

18 

19 

20 

21 

22 

FINDIN GS OF FACT 

After a thorough review of the entire record of ULP#25-1976, 

including briefs and repl y brie fs of the parties concerned, 

swor n testimony , and fro m my observation of the witnesses, and 

their demeanor o n the wi t ness stand, and upon substantial, 

reliable evidence, I make the following Findings of Fact pe rtain-
23 

24 

25 

26 

27 

ing to each count of this complaint: 

1. On 17 August 1976, the School Board informed the Association 

that the teachers must accept or reject the School Boards full 

and final offer. If rej ec ted the full and final offer will be 

effective 3 September 1 9 76. 
28 

29 
2 . On September 3, 1976, the School Board institute d unilate ral 

c hanges in wages a n d working conditions. 
30 

31 

32 2. See Not:.i.ce 06 HealL..i.ng A..t.tac hmen :t B. 
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3. On 3 September 1976, the School Board informed the 

teachers that they must execute individual contracts containing 

2 wages and working conditions ,prior to entering the classroom on 

3 7 September 1976. 

4 4. The School Board's full and final offer and individual 

5 contracts did bypass the Association, the exclusive bargaining 

6 representative. 

7 5. The School Board refused to bargain with the Association 

B until the teachers executed individual contracts containing wages 

9 and working conditions. 

10 6. The teachers were threatened with discharge unless 

11 individual contracts were signed by 9 September 1976. 

12 7. The School Board told the public media that the teacher's 

13 employment posi tions would be open if the teachers did not 

14 execute individual contracts. 

15 8. The School Board closed the schools from 7 September 

16 through 10 September 1976 because no teachers were under contract. 

17 
DISCUSSION 

18 

19 1. The Association's Exhibit 6 and the School Board's 

20 Exhibit J support the Finding of Fact, number 1, that the School 

21 Board informed the teachers that they must accept or reject the 

22 School Board's full and final offer. 

23 A letter of 17 August 1976 to Ms. Judy Bergstrom, President 

24 of the Association from Mr. Richard Taylor, Chairman of the School 

25 Boardi states in part: 

26 

27 

28 

29 

30 

31 

32 

"We are requesting that this attached offer be 
presented to the bargaining unit teachers of this District 
prior to August 27, 1976, for the purpose of voting to: 
accept or reject this full and final offer. 

Please be advised that in the event this offer 
is rejected, then this full and final offer shall be 
£laced into effect at 8:00 a.m., September 3, 1976, 
for bargaining unit teachers employed, or to be employed, 
by the District for the duration stated therein." 
(emphasis added) 

In reference to Finding of Fact number 2 and 3 , I gave 

weight to Association's Exhibit 9. A letter to Ms. Judy Bergstro 
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from Richard Taylor, states in part: 

"Our correspondence dated 8/17/76 to the School District 
#6 Education As soc iation declared an official impasse 

2 a nd the full and final offer went into effect September 
J , 1976. 

3 

4 

It will be necessary that each teacher sign an individual 
contract prior to entering the classroom on September 
7, 1976. 

5 Contracts will be available in the office of th e building 
principals." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

The issuance and implementation of individual written con-

tracts containing unilateral changes in working conditions has 

bee n at issue prior to this case. In this instant case the 

School Board states t hey is s ued individual contracts under and 

in compliance with the following Montana Statute: 

... Each teacher shall be employed under written con
tract and each contract of employment shall be author
ized by a proper resolution of the trustees and shall 
be executed in duplicate by the chairman of the trustees 
and the clerk of the district in the name of the district, 
and by the teacher. (75-6102, R.C.M. 1947) 

The Association charged the School Board with violating the 

following Montana Statute by issuing the individual COn tracts: 

(1) ... Public , emp loyees shall have , and shall be protected 
in the exercise of, the right o f self-organization, to 
bargain collectively through representatives of their 
own choosing on questions of wages, hours, fringe benefits , 
and o ther conditions of employment and to engage in other 
concerted activities for the purpose of collective bar
ga ining o r other mutual aid or protection, free from in
terference, r es traint or coercio n. (59-l603, R.C.M. 1947) 

The above statutes appear to conflict or are being used to 

23 conflict by the School Board and the Association. Where there 

24 are several provisions or statutes in conflict, a construction 

25 is t o be adopted that will give e ffec t to all (93-401-15, R.C.M. 

26 1947). In the construction of a statute, the intentio n of the 

27 l egislature i s to be pursued. When a general and particular 

28 provision is incons istent, the latter is paramount to the former. 

29 A particular intent will control a general intent that is incon-

30 :::;:!.stent with a particular intent (93-401-16, R.C.M. 1947). 

31 When one statute deals with a subject in general and com-

32 prehensive terms, and another deals with a part of the same sub-

-5-



2 

3 

4 

ject in a more minute and definite way, the latter wi ll prevail 

over the former t o t he ex t e nt of a ny necessary repugnancy be-

tween them . 
3 

A s tatutory cons truct ion in this case should be such that 

each section is given effectiveness. To accommoda t e this con-

5 struction, the school board must issue individua l con tracts in 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

acco rdance with Section 75-1602, R.C.M. 1947. Individua l con-

tracts must be i ss ued wi t h restr ictions t o avoid conflict with 

Section 59-1603 , R.C.M. 1 947 . A major r estriction on Se ction 75-

1 602 , R.C.M . 1947 must be the intende d us e o f the individual con-

trac ts. The individua l con tracts mus t not be used to c i rcumve nt , 

del ay or h amper any of t he rights gran ted public employees in 

Sec tion 59, Chapter 16, R.C.M. 1947. The same restri ctions 

4 
were sta ted by the U.S. Supreme Court. 

.. . Collective bargaining between entJ10yer and the representatives 
of a unit , usuall y a union, results in an accord as terms 
which will govern hiring and work pay in that unit. The 
result is not, however, a con tract of employment e xcept 
in rare cases; no one has a job by reason of it and no 
obliga t i on to any individual ordinar i ly comes into exis 
tence from it alone. The negotiations between union 
and management r e sult in what often has been called a 
trade agreement, rather than a contract for employment .... 

After the collective t r ade agreeme n t is made, the 
individua ls who s h a ll benefi t by it are identified by 
indiv i dual hiring . The e mp l oyer , except as res tric ted 
by the collective agreement itsel f and except tha t he must 
engage in no u nfair labor practice or discrimination, is 
free co select those he will emp l oy or d ischarge. But 
the terms of the emp loyment a lre ady have been traded out. 
There is little l eft to ind ividual agre ement excep t the 
act of h~ring. (emphasis added) Thi s hlr~ng may be by 
writing or b y word of mouth or may be imp lied from conduct. 
In the se ns e of contra c ts of hiring, i n d i vidual contracts 
between the employer and employee are not f o rbidde n but 
indeed are necessitated by the collec t ive bargaining 
procedure . 

Bu~ however engaged, an employee becomes entitl e d 
by virtue of th e Labor Relati ons Act somewhat as a third 
party beneficiary t o all benefits of the collective trade 
agreement, even i f on hi s own he would y i e ld to le s s 
fa vorable terms. The individual h iri ng contract i s sub
sidiar t o the terms of the trade a reement and rna no t 
waive any of its bene fits ... . e mphasi s added) 

3. BaA th v fey, 15 MO""t 310 , 278.P 1002 Steven;o,,'. fHLtte , 17 
Mont 486 , Zl9 P. 566 

4. J . 1. Cau (19441 321 U.S. 332 14 LRRM 501 
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Individual contracts, no matter what the circumstances 
that justify their execution or what their terms, may not 
be availed of to defeat or delay the procedures prescribed 
by the National Labor Relations Act looking to collective 
bargaining nor to exclude the contracting employee from 
a duly ascertained bargaining unit; nor may they be used 
to forestall bargaining or to limit or condition the terms 
of the collective agreement .... 

If these guidelines are not followed, the Montana Collective 

Bargaining Act for Public Employees would be meaningless, and 

contrary to the legislative intent to give public employees full 

rights to bargain collectively (emphasis added) . 

The Board of Personnel Appeals addressed the issue of indiv-

idual contracts in the case of Billings Education Association 

versus Billings School District #2.5 The Board found in .that 

case the same principles and guidelines as set out in the J.I. 

Case decision. 

By issuing individual contracts containing normal items of 

collective bargaining, the School Board, in this case, did violat 

the guidelines of J.I. Case and ULP#17-l975. 

In this case, the following evidence supports the Finding 

that the School Board used the individual contract as a means to 

circumvent the collective bargaining rights of the teachers. 

A 7 September 1976 letter to the parents from Mr. R. J. 

Souhrada, Superintendent of Schools, states, in part: (Associatio 

Exhibit 17) 

"Until such time as School District #6 has teachers under 
contract to teach, school will be dismissed. 

Listen to your local radio and television stations for 
further information." 

On this issue, the following testimony was presented: 

Mr. Hilley: "Mr. Souhrada, did you give a press release 
to the media that the teachers' jobs would be open unless 
they signed the individual contract?" 

Mr. Souhrada: "I don't know that that's the exact wording, 
there was a press release something like that, yes." 

Mr. Hilley: "I referred to Complainant's Exhibit 20 (The 
Daily Interlake of 7 September 1976) which says; "Superin-

5. ULP#17-;975 
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6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

tendent, R. J. Souhrada, said this morning the teachers 
have until 5:00 p.m. (Tuesday 7 September 1976) to sign 
contracts. Asked what would happen if they didn't sign, 
he replied; we would consider applications for teaching 
positions. Asked if that meant the teachers would be 
fired, Souhrada said, I wouldn't want to be quoted saying 
that." Is this correct? 

Mr. Souhrada: That's correct. 

Mr. Hilley: Then you did make this statement. 

Mr. Souhrada: Yes, sir. (transcript, page 206) 

Mr. Wilson, a member of the school board testified as 

follows on this point: 

Mr. Hilley: You did indicate, did you not, that that 
Thursday, that coming Thursday, the individual contracts 
were not going to be signed, that the Board was going to 
take action, and I think you indicated pretty drastic action 
isn't this correct? 

Mr. l'lilson: I think I indicated that there was that 
possibility, yes, sir. 

M~. Hilley: Right. 

Mr. Wilson: I think I also said that this is not what we 
wanted then. 

Mr. Hilley: Right, Now, we we've discussed, I mean you 
have discussed negotiations. In other words, you were 
ready to negotiate and so forth. But you also told the 
teachers, did you not, that you would negotiate in the 
future only if they signed the individual contracts? 

Mr. Wilsoni I don't recall that statement. 

Mr. Hilley: Wasn't signing of the individual contracts 
20 primarily a condition of anything being done? 

21 Mr. Wilson: I think at that point, yes, that we had 
considered it necessary that contracts be signed if we 

22 were. 

23 The Association members did not need to vote on the full 

24 and final offer by the fact that the School Board was going to 

25 put the offer into effect for the next two years. with the 

26 dismissal of school and the threat of termination, the teachers 

27 were faced with the loss of income and employment or the execu-

28 tion of a binding individual contract dated 3 September 1976. 

29 The closing of the schools, and the accompanying letter to the 

30 parents, were designed to force the signing of individual con-

31 tracts. It was not an action taken to force the signing of a 

32 collective bargaining contract (School Board's full and final 
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offer) but again an individual contract, which circwnvents the 

exclusive representative. 

If the individual contract was only a legal formality to 

hire , I could not s ustai n the c harge . However a close examina-

tion of the Association's Exhibit 15 reveals a binding individual 

one year contract containing wages with no reference to a mas ter 

agreement or a rider 6 until a master agreement is reached with 

the t eachers exclusive representative. The first reference to a 

con t ract rider was made in a note to the Association from Mr. 

7 R. L. Taylor, dated 8 September 1976. It requested a mee ting 

on Wednesday, Se p tember 8, 19·76, between the teachers' negotia-

tors and Mr. Souhrada "to tr y and work out interim contract 

agreement rider". The same notes aske d the negotiation teams 

to meet on Friday, Septem5er 10, 1976; in hopes for a quick 

solution. The contract rider came into existence after the 

schools were closed and the t eachers were threatened with termin-

atian on September 7, 1976. 

Prior to the closing of the schools the School Board attempted 

through coe rcive actions (positions vacant-Finding of Fact Numb e r 

7) to force the teachers' to sign indi v idual contracts whi c h cir-

cumvent the exclusive representative. In fact, wouldn't even 

bargain with the exclusive representative until the individual 

contracts, which contained wages and other working conditions, 

were signe d. 

CONCLUSION OF LAW 

1. The School Board violated Section 59-1605 (1) (a) and (e) 

26 and 59-1603(1) R.C.M. 1947 by 

27 

28 

29 

30 

31 

32 

(A) interfe ri ng with, restrai n ing or coercing emp loyees of 
Section three rights 

(B) threatened with discharge unless individual contracts 
are signed 

(C) pending discharge and closing of sChools coerce teachers 
to sign individual contracts 

b . JU.dell mea~ ct cl.a.~e .ttl .tlte. .i.ncUv.i.dual. C.O t~Otact wlt..tch it'! e.6 ne.d 
-6.ta..tu tha..t :tha.t C.O t1.:t'lac..t ,v., la..te.Jt' -6u.bje..ct .to the. tc!'!.m& aglleed 
to by the A&&oc..ia...ti.ort altd .tlte School BOaAd -ift a nw..te..lt c.on.tlu1c.t. 

7. See A6ooc~<luo lt Exlubil 18. 
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(D) refusal to bargain in good faith with the exclusive 
representative until individual contracts were signed. 

ULP#25-1976 CONTINUED 

In this unfair labor practice the Association, furtrermore, 

charges the School Board: 

"During the process of collective bargaining the Board 
has developed a policy of making nothing but package
offer type concessions only to withdraw such concessions 
whenever difficult negotiating problems resulted .... " 

FINDINGS OF FACT 

During the negotiations and the School Board's full and 

final offer the School Board withdrew concessions they had made 

earlier. 

DISCUSSION 

In reference to withdrawal of concessions during the nego-

tiating process I have relied on the following testimony. Spec-

ifically as to the withdrawal of concessions of 17 May 1976 the 

record is as follows: (tr. page 14) 

Mr. Hilley: Now take the period from February to May 
1976. I presume that the parties were able to clear 
several of the issues off the board for negotiations, 
is that correct? 

Ms. Bergstrom: Yes, it was between, well it was the first 
three meetings from February through March that we had 
cleared up eight items in the proposed packages and just 
through, on those three meetings, we had tentatively 
agreed to eight items. 

Mr. Hilley: And then what happened? 

22 Ms. Bergstrom: Then at the May meeting the School Board 
withdrew all of those agreed items and presented us with 

23 a proposal. That proposal included all of the same items 
that they had proposed in February except they had added a 

24 professional advisory committee. And those were the only 
differences between February and to that point in April. 

25 

26 

27 

28 

29 

On cross examination Mr. York testified as follows: 

(tr. page 154) 

Mr. Hilley: ... On Number Y, letter Y, it says, "our 
Board's proposal withdrawn on all previous offers." 
what does this necessarily mean? 

present 
So 

Mr. York: Again, Mr. Hilley, I assume what you're asking 
30 me is a question on Exhibit A there, dated 5-17. 

31 Mr. Hilley: That's what I asked you, yes. 

32 Mr. York: I'm sorry, I did not glean that. I explained 
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18 

19 

20 
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22 

23 

24 

25 

26 

27 
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29 
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31 

32 

in previous testimony what the notes represented to me in 
its brief fashion or summary fashion. 

Mr. Hilley: Well, what I'm asking you is did the Board 
withdraw all previous offers? 

Mr. York: Yes, sir. 

Mr. York's later testimony is clear that previous agreements 

were withdrawn when the full and final offer was presented to the 

Association on 17 August 1976. 

Mr. Hilley: All right now, where did you get the language 
on August 17, 1976, for the various final and finding, I 
mean final offer that you made. Did you redo the language 
or did you work off of the June document? 

Mr. York: No sir, I did not work off of the June document 
entirely. However, I, a review of the full and final 
offer as presented on August the 17th will reflect language 
that was tentatively agreed to sometime between June and 
February. _______ some language that was not agreed to. 

Mr. Hilley: Okay, then my question is primarily this, the 
language that was agreed to, was that changed in the final 
offer on August 17, 1976. 

Mr. York: As I previously testified, and my notes will 
reflect, that the full and final offer represented proposals 
made which would reflect, not completely withdrawing a 
principle subject, but a retreat from a position that was 
previously offered. 

Mr. Hilley: Let's try one more time. The language that was 
agreed to tentatively, or whatever, was any of that lang
uage changed in your final offer made on August 177 Was 
there any changes whatsoever? 

Mr. York: Yes, sir. I testified to that. 

In reference to a reason for the 17 May 1978 withdrawal, Ms. 

Bergstrom testified as follows: (tr. page 15) 

Mr. Hilley: Well, what did they say? Disturbed or what? 

Ms. Bergstrom: They, Mr. York had said that he did not like 
our proposal that we had given him previously. He had felt 
that ours was not right, so he had withdrawn everything. 

Mr. Hilley: Did he indicate why in the sense of the teacher 
lesson or what was he saying? 

Ms. Bergstrom: No, he had warned us that if there were any 
problems with negotiating that this is what he would do. 
And he did. 

Mr. Hilley: What did he mean "problems"? Did he explain wh t 
he meant by that? 

Ms. Bergstrom: Corning to a problem would mean coming to a 
point where we could not agree upon certain items or the 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

negotiating became diffi cult. 

Mr . Hil l ey : So he withdrew a nd t ook back a ll the concession? 

Ms. Bergstrom: He took back seve n ou t of e ight. He l ef t 
one. 

In SAN ANTONIO MACHINE CORP . vs NLRB
8
the fifth circuit 

orde red the enforcement of an NLRB find i ngs of bad f aith bargain-

ing when the Cour t stated , in part: 

At the rreeting on M3.y 16, Clifford Shaowo, a professional nanagerrent 
co ns ul ta nt newly h ired by pet i tioner, j oi ned i n t he 
nego ti ations. Sh~wd stated tha t some of the tentat i ve 
agreemen t s previously reached might have t o be re-examined 
in the light of administrative cost and offered t o present 
a proposal o n economic matter s at the nex t meeting. 

The next meeting was held on May 23 . A new contract proposal 
was presen t ed to Ray (the union represen t ative) by petition
e r's represen t atives. According to Ray, as he read ove r t he 
new propo s al he " blew his s tack ," since he found that " the 
whole thing had been changed up considerably from what we 
ha d already agreed upon." 

Ray also testified that whe n he asked Shawd whether t hi s 
me ant tha t the company was withdrawi n g the tenta tive agree
ments already r eached , Shawd rep l ied:· "Yes, the company has 
withdrawn a ll the tentative agreemen ts they had wi th you ." 

. 9 
The same Circuit Court in a later case stated , In part. 

It i s well es tablished that wi t hdrawa l by t he employe r of 
contract proposals tentat i ve l y agreed to by both the empl oye r 
and the union in earlier bargaining ses sions , without good 
cause, is evidence of a lack o f good faith bargaining by the 
e mployer in violation o f §8( a} (S) of th e Act (NLRA), regard
less of whether t he proposals constituted va lid offers sub
ject to acceptance under traditional contract law. 

The Ei gh th Circuit Court addressed t he same defense the School 

Bear d used in this instant case whe n it argued that all cances-

siens a r e only ten ta tive and may be changed at anytime . Th e Court 

sta t es , in par t: 

While all agreements ar e t entative until t he final "package" 
has be e n ratified, the entire context of the bargaining ses
sions in this case gives the distinct impress ion that Hart
fo rd had no intention o f reaching an agreement after the 
sixth bargai ning sess i on . The Board was warranted, o n this 
evidence , in finding a fa il ure to bargain in good faith. 

In thi s case, the re was no good cause state d in the r ecord 

8 . 363 F 2d 633, 62 LRRM 1674. 
9. Ame ... twtI Seating CD . v.; NLRB, 424 F2d t06, 73 LRRM 2996. 
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for the withdrawal o f concessions. 

Also, in li ght of the above and the two arbitrary withdrawals 

of concessions, the Schoo l Board's actions are strong e vidence of 

bad fa ith bargaining. 

CONCLUSION OF LAW 

2. The Scho ol Board v iolate d Section 59-1605(1) (e) R.C.M 

1947, by engaging in bad faith bargaining. Specifically, by 

withdrawa l of previous agreed to provisions wi thout good cause. 

On another count the Assoc iation's char ge states in part: 

The defendant has failed to bargain in good faith by , can
celling negotiation sessions, refusi ng to s c hedule sessions 
at reasonabl y frequent intervals and refusing to bargain. 

FINDINGS OF FACT 

Between 24 Feb ruary 1976 and 2 August sixteen bargaining 

sessions were scheduled. Two of the scheduled sessions were s ub-

10 seque ntly cancelled . 

DIS=IOO 

upon a close examination of th e frequency of bargaining ses-

sians, topics discussed, and the numb e r of sessions cancelled, 

during t his time frame, t he As sociation 's charge is not substan-

tia ted. 

First, the record is no t totally clear as to the tenure, ser-

iousnes s or negotiating process of the various sessions. Obvious-

ly, there were some scheduling difficulties and negotiating prab-

lerns. But, the evidence does not support the Association's charge 

that the School Bo ard used these scheduling tactics as an effort 

to engage in bad faith bargaining. 

Secondly, the Courts a nd the NLRB have both ruled in f avor 

of and against similar charges under approximately the same cir-

cumstances. 

CONCLUSION OF LAW 

On the above count , the Schoo l Board did not violate Section 

---rj"o-. - School BOMd E x11.-tb.U A aad.tA. 10 
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59-1605(1) (e) R.C.M. 1947. 

In ULP 25-1976, the Association also charges that: 

"The defendant on or about August 17, 1976, notified the 
2 Association that it had elected to call "an official impasse" 

and refused to bargain further or threatened not to bargain 
3 further." 

4 FINDINGS OF FACT 

5 On August 17, 1976, the School Board called "an official 

6 impasse". 

7 DISCUSSION 

8 A 17 August 1976 letter to Ms. Judy Bergstrom, President of 

9 the Association, from Hr. Richard Taylor, Chairman of the School 

10 Board, states in part: 

11 The Board of Trustees, after a thorol.gh examination and 
serious consideration of the lack of progress achieved betwee 

12 the parties in collective bargaining, have elected to call 
an official impasse. It would be fruitless for the parties 

13 to continue bargaining, since it is apparent that neither 
party is willing or able to concede or compromise any further 

14 We have reviewed the administrative language progress realize 
to date between the parties and, after due consideration of 

15 your position, have instructed our representative to prepare 
and present you with the attached "full and final offer". 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Please be advised that: in the event this offer is 
rejected, then this full and final offer shall be placed into 
effect at 8:00 a.m., September 3, 1976, for any bargaining 
unit teacher employed, or to be employed, by the District 
for the duration stated therein. 

The Association President, Ms. Bergstrom wrote the following 

reply to Mr. Richard Taylor on 1 September 1976: 

The teachers of School District #6, in their meeting of Sep
tember 1, 1976, felt that they were unable to accept and 
ratify the board's proposal of August 17, 1976. It is the 
desire of the teachers that negotiations continue. If the 
board wishes to proceed to mediation at this point, we will 
be willing to present a joint request. However, we would wis 
to continue negotiations through the mediation process. 
To this end we request that the board's negotiating team 
contact our negotiators relative to setting the next nego
tiating meeting time and place at their earliest convenience. 

27 There is no question that the School Board called an official 

28 impasse. But, did an impasse exist between the two parties? The 

29 question of impasse is an important one to both management and 

30 labor, especially in the public sector. There have been a number 

31 of court and NLRB cases on the issue of impasse. The Courts and 

32 the NLRB have generally ruled that an employer may make unilateral 
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changes in working conditions that are being negotiated. But in 

making the unilateral changes two important elements must exist--

2 
impasse and good faith. Also, the employer must notify the Union 

and offer to discuss the changes. The same general rules apply 
3 

to a lockout by the employer. Unilateral changes in working condi 
4 

5 
tions and/or a lockout are strong collective bargaining weapons of 

management. 
6 

7 
To avoid a stall by either party, the courts and the NLRB 

have generally stated that neither party is required to carryon 
8 

9 
fruitless negotiations. Fruitless negotiations was stated by the 

U.s. Supreme Court as follows in part: 
10 

11 

12 

13 

14 

NLRB vs. American Insurance Co. 343 U.S. 395; 30 LRRM 2147 

"Thus it is now apparent from the statute itself that the 
Act (NLRA) does not encourage a party to engage in fruitless 
marathon discussions at the expense of frank statement and 
support of his position. 

1 2 
The U.S. Supreme Court in May Department Stores vs NLRB 

15 address the effect of unilateral wage changes without negotiations 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

as follows in part: 

By going ahead with the wage adjustments without negotiation 
with the bargaining agent, it took a step which justified 
the conclusion of the Board as to the violation of Section 
8(1) (NLRB). Such unilateral action minimizes the influence 
of organized bargaining. It interferes with the right of 
self-organization by emphasizing to the employees that there 
is no necessity for a collective bargaining agent. If suc
cessful in securing approval for the proposed increase of 
wages, it might well, as the Board (NLRB) points out, block 
the bargaining representative in securing further wage 
adjustments. 

In NLRB vs GREAT DANE TRAILER INC.,13 the U.S. Supreme Court 

set forth the following principles in unilateral conduct in 

part: 

From this review of our recent decisions, several principles 
of controlling importance here can be distilled. First, if 
it can reasonably be concluded that the employer's discrim
inatory conduct was "inherently destructive" of important 
employee rights, no proof of an anti-union motivation is 
needed and the Board can find an unfair labor practice even 
if the employer introduces evidence that the conduct was 

---~1"'2~.-'326 U.S. 376; '7 lRRM 647 
13. 388 U.S. 26, 65 lRRM 2465 

-15-



2 
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4 
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6 

7 

8 

motivated by b usiness considerations. Second, i f t he ad
verse effect o f the discriminato ry conduct on employee right 
is "comparative ly slignt ," an ant i-union motiva tion must be 
proved to sus tain th e charge if the employer has c ome for
ward with evidence of l egitima te and substantial business 
justifica tions for t he conduct. Thus, in e ither situation, 
once it has been proved that the employe r engaged in dis
criminatory conduct which could have adversely af fecte d 
employee rights to some extent, t he burden is upon th e em
p l oyer t o establish that it wa s mot i vated by legitimate 
ob j ectives since proof of motivation is most access ib l e t o 
h im. 

The Cour ts and the NLRB have excep ted impasse where nego-

f d h . I. tia tion meetings h ave been requent . numerous an ex aust 1ng. 

Whether a bargaining impasse exists is a matter of judgment. 

9 15 Through case his t ory a t est for impasse has been developed: 

10 

11 

12 

13 

14 

15 

(1) The b argaining history 
(2) Th e good f ai th of the par t i es in nego tiations 
(3) The length of the negotiations (frequent, numerous., 

exhausting - Exp l oring all gro unds for settlement. 
( 4) The importance of the iss ue or i ssues as t o wh ich there 

is disag reement (manda tory subj ect of bargaining) 
(5) The contempo raneous understanding of the parties as to 

the state of negotiations (posi tion so lidi fied) 

The Montana P ublic Employee 's Collective Ba rgaining Act 

16 impasse procedures includes both me dia tion a nd fact finding. 

17 Therefo re, anothe r test that s ho uld be added i s: Has mediation 

18 or fact fi nding been called? What has b een the actions of the 

19 fa c t finder o r the mediator? 

20 Application of the above test in t h is ins tant case : 

21 1. 'The record contains little past bargaining history, therefore, it 

22 would be inapprop riate t o apply thi s f act to this case . 

23 2. The withdrawal of concessions by the School Board on 17 

24 . May 1976, and 17 August 1976 , are evi dences of bad faith bargain-

25 in g. The August withdrawal included items previous l y c o nceded by 

26 th e School Board and agreed t o by the Association. 

27 3. The r ecor d indicates that the pa rties met four major times 

28 on economi c items. On 17 August l ~76 the Schoo l Board declared 

29 an official impasse and issued their ful l an d final offer . The 

30 

31 

32 

14. NLRB V6 1n.tJta-CoMtal TelUMna£, 1.0., 5th CUtoiU-t U6 F2d 954; 
47 LRRM 2629, C..ta ne"" COkp . 06 Ameltiea, 28 LRRM 1362 . 

15. Ta M SILo adoM .ti.ng Co. 10 NLRB No. 55 aS 6.iJtmed 395 F2nd 622. 
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pa rt:i.es negotiated a total time of three hours and twenty minutes 

for the meetings of 1 3 Jul y and 2 August 19 76 , plus several ho urs 

2 fo r t he meetings of 29 June and I July 19 76. The economic ite ms 

3 were , but not limited to, the dollar cost or increased cost in 

4 Health; optical and dental insurance; the percentage of the total 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

cost of the insurance each is to pay; salary for one , two or three 

years: disability income; and the distribution of wage increases 

for about 118 teachers. Anyone of the economic items could have 

taken hours of negotiating to resolve. I could not find a case 

wh ich would support a con.t e n t ion that the parties in this ca se 

spent a n adequate amount o f time to reasonably explore or to re-

solve all of t he economic items in the hours they did negotiate. 

4. Al l economic i t ems are mandatory subject o f bargaining 

and are extreme ly important to ~oth parties. 

5. A review of the Association 's Exhibits 6 and 7 giVes some 

understanding of ne go tiations. The School Board's collective 

bargaining r epresentative 's notes (School Board Exhibit A) fo r 

August 2, 1976, state in part: 

J.B (Judy Ber~trOm): Re ject officer (sic). 
10:50 9000 (~ 4.5; denta l SO/SO; Guarantee that 
Assn' will look at o ther sal. sched. for nex t yr with 
no commitments for next yr. 

21 Note: Aug . 10th at 11 :00 a.m. next meet ing prepare a 
"full and fina l" offer. 

22 

23 

24 
305) 

Ms. Bergstrom testified as follows on this point: (tr. 304, 

Mr. Hilley: Did you hear him testify that the parties were 
25 to submit final offers on August 17, 1976? 

26 Ms. Bergstrom: I h ea rd Mr. York say that. 

27 Mr. Hilley : ':::::s that true? 

28 Ms. Bergstrom: No it is not. 

29 Mr. Hilley: Can you explain your answer? 

30 Ms . Bergstrom: When Mr. York t o ld us _that he would be 
ge t ting us t he full and final offer, .\\·e asked for an explana-

31 tion of the full and fina l offer. We were stil l confused 
at that point after the explanation -of what exactly a f ull 

32 and final offer was . We d id not know according to law if we 
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8 

9 

had to give them a full and final offer or what we had to do. 
Therefore, we f e l t t his as a question as when we arrived on 
August 17 th we didn't have a ful l and fina l offer because we 
found out that it was not nece ssary, we wi she d to continue 
negota tions . 

Mr. Hilley: Did you tell Mr. York , I, sometime, I presume 
Aug ust t he 1 7 t h , 1 976, t hat there was no commitment on any
thing or whatever? 

Ms. Bergstrom: The term no commitment was applied to a pro
posal, it was a, a two year proposal give n by us. That first 
year we wanted to be On a salary schedule with the MEA attain 
ment level 4.5. And that we would agree t o have a committee 
study sa l ary schedul es, go throug h them and look at them , but 
we could not guarantee that we would go off the attainment 
level the second y e ar. Therefore, the word no commitment 
meant that we could not commit o urselves to going off the 
attainment level. 

10 6 . The record and e xhibits indicate that the Association 

11 wished to continue negot i ations afte r the 1 7 August " official 

12 impasse" declaration by the School and prior t o the September 

13 media tion reques t. This was an understandable position because 

14 t he mee tings were not f req uent, numerous and exhausting. 

15 parties did no t bargain to impass e . 

The 

16 Only after bargaining to impasse with good fai th negotiations 

17 and exhausting the prospect of a labo r a9ree~en t , (my emphas is) 

18 the emp loyer does not violate NLRA by making unilateral changes 

19 1 (' 
in working conditions. 

20 In this case t he School Board could not have been bargaining 

21 in good faith because (a) withdrawa l of previous agreeme nts on 

22 17 August (b) attempting to make unilateral changes in (mandatory 

23 subjects of bargaining). eco nomic items being negotiated, (c) 

24 
attempti ng t o make unilateral changes in working cond i t i o ns on 

25 3 September 1976. 17 

26 

27 

28 

29 

30 

We hold that an employer's unilateral change in conditions of employment 
under negotiation is similarly a violation of SR (a) (5) (NLRA), for 
it is a circtnlVention of the duty to negotiate which f rustrates the 
obj ections of §B(a) (5) (NLRA) llnlCh as does a flat r efusal. 

The School Board close d the schools to force the t eachers to 

31 16 . NLRB V~ ItWta - COM-Citf. Teltl!Knltt I»c . 286 F.2d 954, 47 LRRM 2629 
17. NLRB v~ KATZ 69 U.S. 736, 59 LRRM 2177 

32 
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7 

sign individual contracts. The school closure had the same effect 

as a lock out. The School Board did not lock out the teachers 

while negotiating a master agreement only. The School Board 

surely did not meet the requirements for impasse. 

Furthermore, if the School Board had met the requirements 

by bargaining in good faith to impasse it still does not allow 

the legislative intent of the impasse procedures to be ignored. 

Without using the impasse procedures outlined in the Montana 

Act it does not appear that the parties used or exhausted all the 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

possibilities of reaching a labor agreement. 

CONCLUSION OF LA\; 

The School Board violated Section 59-1605 (1) (e) R.C.M. 1947 

by specifically implementing it's "full and final offer" before 

impasse, and 

Locking out the teachers because they would not execute 

individual contracts containing wages before impasse. 

ULP# 26-1976 

STATEMENT OF CASE. 

On 15 September 1976, the Association filed unfair labor 

practice charge #26 against the School Board. 

1 g 
The charge states in part: 

Defendant has violated and continues to violate Section 
59-1605(1) (e) by failing to bargain collectively in good 
faith .... On September 11, 1976, ... the defendant requested 
fact finding and refused to further meet with the Educa
tion Association of Columbia Falls maintaining that by 
requesting to go to fact finding the statutory obligations 
of the defendans failing to bargain in good faith or fail
ing to bargain at al~was relieved and no further bargaining 
would be held .... The Education Association of Columbia Falls 
maintains that fact-finding does not relieve the defendant 
of such statutory obligations and further requests injunc
tive relief in order to effectuate the purposes of Section 
59-1601 R.C.M. 1947. 

The School Board denied the charge that they failed to bar-

gain because they participated in mediation sessions prior to 

19 their fact finding request. 

31
11 
____ _ 

32 18. See Notic.e 06 HeaJr.{ng Attac.hment C 
19. See NoLtc.e 06 He..a-ullfj Attac.hmen-t V 
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FINDING OF FACT 

After the School Board made its decision to call for fact 

2 finding, the School Board refused to bargain and/or mediate with 

3 the Association. 

4 

5 

DISCUSSION 

The parties stated no factual disagreement on the School 

6 Board's call for fact-finding and then refusing to negotiate. 

7 1. To understand the circumstances of the fact-finding 

8 request a general review of the bargaining positions is necessary. 

9 The parties at the end of one thirty-one hour mediation session 

10 still had major differences on salary, salary index, disability 

11 income and health, dental and optical insurance. 

12 The School Board made the decision to call for fact-finding 

13 on the afternoon of 11 September 1976. A'number of contested 

14 items were submitted to the fact finder. 

15 2. The record indicates requests for collective bargaining 

16 sessions and the reason for denying the requests. The request 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

of 11 September 1976, 5:30 p.m. the School Board's collective 

bargaining representative's notes state in part: (School Board 

Exhibit A) 

liThe District #6 Education Association's negotiations will 
be at City Hall Sunday, September 12, 1976, to continue 
good faith negotiations. We hope you will join us at 9:00 
a.m. 

sl Judy Bergstrom 

LWY (Leonard W. York): Hand delivered in hall 
of Columbia Falls City Hall by a Jerry Olson at 
approximately 5:30 p.m., 9/11/76." 

On September 12, 1976 letter to Mr. Richard Taylor, Chairman 

of the School Board, from Ms. Judy Bergstrom, President of the 

Association, contains a second request for negotiations which 

states in part: (Association's Exhibit 10) 

School District Six Education Association requests that 
30 your negotiating team meet with our representatives for 

the purpose of negotiating on the following days and 
31 times: 

Tuesday, September 14, at 6:00 p.m. 
32 Wednesday, September 15, at 6:00 p.m. 

Thursday, September 16, at 6:00 p.m. 
Friday, September 17, at 6:00 p.m. 
Saturday, September 18, at 6:00 p.m. 
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Sunday, September 19, at 9:00 a.m. 
If any of those dates and times is unsatisfactory, please 
let us know why and alternative dates and times, no later 
than 6:00 p.m., Tuesday, September 14. 

The School Board's reply on 16 September 1976, signed by 

Mr. Taylor, states in part: (Association Exhibit 12) 

I was unaware, at the time, the other negotiators would be 
unavailable on Wednesday. However, the Board's position 
remains that both the negotiations and the mediation 
processes have reached an impasse and we feel that further 
negotiations at this time would be fruitless and are now 
awaiting the selection of a Fact Finder and subsequent 
recommendations. 

A 22 September reply letter to Mr. Taylor from Ms. Bergstrom 

states in pat;'t: 

As it is our (the Association's) continued belief that a 
continuation of negotiations between teachers and board is 
neither fruitless nor unnecessary prior to and during 
the fact-finding process, we again request a resumption 
of the negotiating meetings at a time and date of your 
choosing. We will appreciate your response at your earliest 
convenience. 

The School Board never replied. 

The witnesses differed in their views of the mediation 

efforts just prior to the fact-finding request. (tr. page 238) 

Mr. Hilley: And you indicated to the parents at that 
meeting, didn't you, that the parties were getting 
closer together as far as reaching an agreement? 

Mr. Wilson: I believe that that meeting took place in 
the early afternoon? 

Mr. Hilley: Yes. 

Mr. Wilson: And at 8:30 that morning I felt that probably 
by noon that we would have an agreement. 

Mr. Hilley: All right. And yet within one hour after 
meeting with the parents you made a motion for fact finding 
and refused to further bargain, isn't that correct? 

Mr. Wilson: I didn't make any motion. 

Mr. Hilley: Well, someone made a motion on your side for 
fact finding and you refused to bargain. 

Mr. Wilson: I believe I also told the parents at that time 
28 that as events here turned out that to use the word of the 

mediator was a blood bath in the streets with printed docu-
29 ments being handed by teachers in business places and on 

the street corners. That emotions had risen so high at 
30 that point that any full bargaining did not take place and 

that it was our position at that time when I told the par-
31 ents that we would apply for a fact finder. 

32 Later testimony on this point: (tr. page 272-273) 
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Mr. Cumming: Now, following the, your's and the Board's 
discovery of this statement of facts (the hand bill s) I 

what then did you do? 

Mr. York: Mr. Painter after I asked him he would define 
what the rules meant to him so that I could instruct my 
client, he and Kath y Walker excuse d themselves and called 
Mr. Jensen on an outside line somevlhere in town, and as I 
recall, somewhere around 10:00 in the morning they returned 
back to the police judge's chambers and at that time t he 
chambers, I mean the corridor adjacent to the chambers 
was beginning to fill up with all manners of peoples. Mr. 
Painter came back into the Board room and he said that he 
had received an unders tanding of what the language me a nt 
by Mr. Jensen and that he was sorry, but he CQuid not gag, 
there was no gag rule, in essence to what he was saying to 
US; at that ... point I informed Mr. Painter that, and Ms. 
Walker at the time tha t under the conditions that were exist
ing at that present moment, it would be impossible for the 
parties to attempt to mediate further and Kathryn Walker 
suggested that the Board give her another opportunity to go 
into the t eachers and request that they stop all the activi
ties that they were do ing and that to address themselves 
simply to me diation and she came back in at a little later, 
it didn't take her long to do this. She said after walking 
down th e hall and observing so many people there and that 
the environment that existed at that moment, that she agreed 
that mediation should cease, however, she was instructing 
the parties that they would return tomorrow morning at a 
given time and be present and this was already a Saturday, 
and I was a long ways from home and I did not have clothes 
nor did I have a clean clothes and things that I needed and 
I simply told the mediator that I would not be present the 
next day or on the following Monday, I'm not certain but I 
believe it was a Sunday, she was requesting, she wa s making 
a sincere attempt on her part to reschedule another date 
in time and she then left the room, where she went , I don't 
know. But there was continually people, massing outside 
of the police judge 's chambers, in the hall, and by this 
time it was quite full, so we shut the doors and we discussed 
what they should do at that point in time. And then as 
we was discussing it more members of the Board of Trustees 
began to join us in the council's cha, I mean in the judge's 
chambers. And at that point a decision was made that we 
would notify the mediator that since , the conditions were 
existing as they were at the time that we would simply call 
off the mediation and petition the Board to move into fact 
finding so that the Board's endeavors, offers and such that 
were publicized erroneously, in the opinion of mys e lf and 
the Board, could be stated correctly to the public b y virtue 
of the fact finder. And that I also notified Kath y '''alker 
and Mr. Painter at that time that we would not bargain any 
longer until the Board of Personnel Appeal s responded to 
our petition for fact finding and a fact finder was 
appointed, pursuant t o those rules and we met on th e record 
with the fact find e r. 

3. Application of the impasse test as set forth in III, 

29 Count 3, C. 

30 a. Th e r ecord contains little evidence about past collective 

31 bargaining history. 

32 b. From 17 August 1976 to the call for fact findings, the 
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Schoo l Board did commit several un fair labor practices by i ssuing 

and attempted application of individual c ontracts . (See Sec tion 

16) . 2 

3 c . The tota l hours of negotia t ing on major e conomic items 

4 have increased by one, thi rty-o ne hour me diation session. The 

5 total hours of major economic items negotiated i s abo u t t hi r ty-

6 five plus hours. The addit iona l hours are for the meetings of 

7 29 June and 1 July 1976. The one , thirty-one hour mediation 

8 session may have been exhaust ing, but the overa ll negot ia ting 

9 sess ions do not meet the fre que ncy and/or numerous test. Thirty-

10 five p lus hours, tota l time , is no t enough time t o adequate ly 

11 explore, and hopefully r each a n agr eement , o n all economic items 

12 for a two year labor agreeme nt affecting 11 8 teachers. 

13 d. Economic ite ms are mandatory subjects o f bargaining. 

14 e. In the testimony o f a School Boa rd mE.~mber, (tr. 238 above 

15 the . witness be lieves a labo r agreeme nt woul d be r e ached by noon 

16 that day. I n the Schoo l Board I s Exhibit A. notes of negotiations 

17 the author of the no tes made no record o f th e items of impasse 

18 o r t o tal impasse . In gi v ing more weight to Mr. Wi l son's testimony 

19 I find that the wri t t e n contentions of the School Board in the 

20 Assoc ia tio n' s Exhib it 12 t o be s e lf-serving . 

21 The Associat ion state s they do not believe fu r ther negotia-

22 tions to be fr uitless. The Exhibits and/or note s of mediation 

23 do not indicate e ither party was unwi"l ling to move and/ or had 

24 not moved o n p roposals. The re was some progres s during mediation. 

25 f . At the time, the mediator was trying to schedule a second 

26 meeting. By the actions of the mediator, I can o nly believe tha t 

27 the mediato r d id not see the chances of additional p rogres s or 

28 of an agreement as zero . 

29 The nego tiating a nd mediation sessions have not been frequent 

30 numerous, and onl y once exhausting . On 11 September 1976 , the 

31 unde rstanding of one party, and possib l y both partie s, w~s that 

32 no impasse existed. Neither party appeared to be s o lidified in 
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the ir position to the point that further negotiating sessions 

would have been fruitless. The record does not support impasse. 

2 4. Th e Association did publ icly circulate the School Board's 

3 proposals and/o r counter-proposal s and/or the Association's state-

4 ment of facts . The record did not establish the Assoc iation as 

5 the direct motivating group behind a petition drive to remove the 

6 School Board's Collective Bargaining Representative. In it's 

7 defense of ULP826, t he School Board asserted tha t the actions of 

8 the Association harmed the School Board and the School Board could 

9 no t effectively negotiate. Some courts adhere fairly consistently 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

to t he Tort Doctrine t hat the inte ntiona l infliction of harm is 

unlawfu l only when the person inflicting the harm is not pursuing 

some lawful interest of his own. These courts ge nerally hold 

that labor activities, when engaged in by working people in their 

own economic interest, are lawful even though they may injure the 

emp loyer or other persons against whom they are directed. Of 

course, if the labor activities are violently or fraudulently con-

ducted they are not excused by the self-interest doc trine; for the 

they clearly violate other cornman-law sanctions. In the absence 

of fraud or violence, th e activities a re often held privileged, 

even though they ma y r e sult in harm to an employer's business. 

Such cases a r e held to be like the cases in which one businessman 

is harmed by the business competition of another . Business com-

peti tion is sanctioned by common-law, and harm resulting f rom 

lawful ly conducted compe titive practices is therefore l h e l d not 

actionable. Similarly, improvement of one's economic position is 

a protected interest , and harm resulting from lawfully conducted 

acti v ity in that interes t i s held not actionable. 20 The As soc-

iation was inVOlved in a sel f-inter est action concerning a matter 

29 of a contract. Several Labor cases address the situation discusse 

30 

31 
to . & e CommMce C.ee~l1g HOUl>e LabOlt Law Repaw ~1422 (1966) 

32 
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16 

17 

18 
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27 
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29 

30 

above. The First Circuit Court held in NLRB vs Worchester Woolen 

Mills, Corp.!J that the e mployer was not justified in refusing to 

bargain with a certified union on the grounds that union i ss ued 

circulars containing a severe criticism of the employer's Presi

dent and Treasurer. In Superior Engraving Co. vs NLRB22 th e 

Seventh Circuit Court held that the employer was not relieved of 

its statutory duty to bargain with the union because of the union 

circulated letter to the employer's competitors listing certain 

of the employer's accounts which "might be solicited" and the 

names of the employer's salesmen who "should be encouraged to 

join with one of our union plants". The union r e sorting to self-

help is not conclusi ve evidence of a lack of good faith so as to 

relieve the employer of its statutory duty to bargain with the 
23 

union. The NLRB in Paramount General Hospital held the employer 

that operates a hospital violated the NLRA by refusing to bargain 

with newly certified union despite the contention that the union 

distributed to patients, the public, and persons having business 

relations with the employer copies of a hand bill stating that a 

hospital corporately rel a ted to employer was forced to close down 

due to irregularities in its operations. 

The record does no t s upport a contention that the Associatio 

engaged in violent, fraudulent or unlawful conduct c learly not to 

any extent as to relieve the School Board of its duty to bargain 

collectively. The actions of the Association was for their own 

lawful contract done in a self-help manner. 

5. The record indicates the School Board called for fact 

finding to delay negotiations. The School Board's Exhibit A, 

notes of negotiations, adds to the indication by stating in part: 

" (Sic) 3:47 p.m. (11 September 

21. 172 F. 2d 13; 22 LRRM 2605 
31 22. 183 F. 2d 783; 26 LRRM 2534 

23. 223 NLRB No. 151; 92 LRRM 1171 
32 
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2 

D.T. (determined) 2 - press releases. 
3.- File for fact finding 

Med: 
9,00 

1.- Let things cool down. 

(mediator) wants to cont. to med. req. a mt. for 
a.m. 9/12/76 

3 D.T.: We wanted to go to fact finding and shall petition 
for such. No, we will not meet further in neg. med. 

4 with teachers. 

5 Adj" 4,40 p.m. 

6 From the above Exhibit, it appears the School Board made 

7 the following decisions in this order and importance: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 I 

28 

29 

30 

31 

32 

a. let things dool down 

b. press release 

c. file for fact finding 

The School Board filed for fact finding as a collective bar-

gaining weapon to delay negotiations and cool things down - not 

because negotiations were fruitless. It is doubtful that the 

legislative intent of the fact finding procedure was to delay 

negotiations. 

The School Board contends they are under no obligation to 

bargain once fact finding is called. That may be the case if 

impasse truly exists. In this case impasse did not exist, there 

is little evidence to support a position that further negotiating 

or mediation sessions would have been fruitless, especially on 

the date of the fact-finding request. 

If fact finding or mediation has been requested, the parties 

indicate they are at impasse and that all possibilities of a 

labor agreement have been explored. If that is the situation, 

the parties are under no obligation to bargain until a fact 

finder or mediator arrives. If the cause of impasse has changed 

during or after the request for fact finding or mediation, the 

parties are, once again, under an obligation to bargain even 

though the mediator or fact finder has not arrived. The change 

may be, but is not limited to, an indicated change in positions 

by one of the parties or a change in general conditions. If 
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fact finding or mediation has been requested and the parties 

are not at impasse or all possibilities of a labor agreement 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

have not been explored or one party has not rel i eved the other 

party of its obligation to bargain by proving an unfair labor 

practice; the parties must bargain at reasonable times even though 

the fact finder or mediator ha s not arrived. 

A review of mediation and/or fact finding r equests to the 

Board of Personnel Appeals supports the contention that some 

parties req ues t those procedures for some gene ral assistance to 

resolve problems - not because the parties are at impasse. Furth-

ermore, there are case examples where the parties requested med-

iation and/or fact finding, but were able to resolve the issues 

by collectively bargaining prior to the arrival of the third 

party. There are also c ase examples where the parties reached 

an agreement after the mediator left the sessions. The point is 

t hat for one party to simply call for third party assistance and 

then to not bargain with the other party during the interim 

(except when true impasse exists) would be contrary to the legis-

lative i nten t and to actual mediation and/or fact finding request 

experiences. 

CONCLUSION OF LAW 

The School Board violated Section 59-1605 (1) (e) by specific-

ally using a r eques t for fact finding as a delaying tactic in 
23 

negotiations, and by refusing to negotiate, while not being at 
24 

impasse, until a fact finder arrives. 
25 

26 

27 

28 

III. ULP #27- 1976 

STATEMENT OF CASE 

On 15 September 1976, the Schoo l Board filed Unfair Labor 

Practice #27 against the Association. The School Board seeks the 
m 24 

following relief in part: 
30 

31 

32 ---2...----see No.uce 0 6 HecvUng AUachmell.t E 
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II}. That a temporary Restraining Order be issued forthwith, 
enjoining and restraining Defendant, and all of them and each 
of them from verbally abusing and harassing Complainant, 
Complainant's employees, Complainant's authorized represen
tative; from committing injurious and tortuous acts to com-

2 plainant or complainant's employees, complainant's authoriz
ed representative; from threatening, intimidating, coercing 

3 complainant, complainant's employees, or complainant's author
ized representative; from obstructing complainant's property 

4 or assembling in mass on any of the complainant's property. 

5 2. For an order from the court setting a date for a hearing 
to determine why said temporary restraining order and injunc-

6 tion should not be made permanent. 

7 3. For such other and further relief as the court may deem 
just .... 

8 
The first charge states in part: 

9 
(The Association) ... attempted to force and require the 

10 complainant to terminate his selection of representative by 
initiating a petition and seeking signatures thereto at a 

11 meeting called by them on Saturday, September 11, 1976, cir
culating said petition Sunday, September 12, and Monday, 

12 September 13, 1976, acts and conduct prescribed by Section 
59-1605 (2) (a) •.•• 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

FINDING OF FACT 

There is no evidence on the record to support the charge 

that the Association attempted to force or require the School 

Board to terminate its selected representative by initiating and 

seeking signatures on a petition. 

DISCUSSION 

The record and the charge indicate the existence of a peti-

tion calling for the termination of the School Board's collective 

bargaining representative. This is a very serious charge under 

both the Montana Act and the NLRA. The record fails to demon-

strate who initiated and/or circulated and/or presented the 

peti tion. Without this evidence, the charge cannot be supported. 

The second charge states in part: 

... September 6, 1976, it, (the Association) attempted to 
bargain directly with the complainant, thereby forcing and 
requiring the complainant to establish dates, times, places 
and concessions in collective bargaining without the oppor
tunity to first confer with his authorized representative, 
acts and conduct prescribed by Section 59-1605 (2) (b) .... 

FINDING OF FACT 

The A,ssociation did attempt to bargain directly wit,h the 

School Board. 
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DISCUSSION 

The following evidence pertains to this charge: 

2 1. The Association's Exhibit 4; a February 12, 1976 l etter 

3 to Hr. Robert Goodman, former Association President, from Mr. 

4 Richard Taylor, School Board Chairman; states in part: 

5 This will serve to notify you that Leonard York may be 
retained as the Negotiator for the Board of Trustees . 

6 
2. Transcript page 71: 

7 
Mr. Hilley: Now, Judy, I think that you have testified 

8 that the only notice that you have received from the 
School Board that Mr. York was going to be anything was 

9 that of a spokesman at the bargaining session because the 
letter before said maybe, is this correct? 

10 
Ms. Bergstrom: Correct. 

11 
Mr. Hilley: Now have you received any correspondence from 

12 Mr. York himself stating that only through him can you reach 
the School Board? 

13 
Ms. Bergstrom: No. 

14 
Mr. Hilley: Have you received any correspondence from Mr. 

15 York even asking you to send carbon copies of your communi
cations with the School Board to him? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Ms. Bergstrom: No. 

3. Mr. York testified that he has developed a routine pat-

tern in explaining hi s role of representing a client during col-

lective bargaining: (transcript page 77) 

"When 11m engaged to represent a client in collective 
bargaining .... at that time, at the ve ry initial meeting, 
and at subseq uent me etings thereafter, I inform the parties 
that I am a limited agent on behalf of my client and that 
any agreement reached with me would be tentative and sub
ject to the ratification and approval of the principle, then 
I explain to the party t hat when I make proposals and count
er proposals, those proposals then again would have to seek 
the ratification and approval not only of the article or 
the provision of the contract that I'm negotiating on but 
tentative with respect to final approval of the entire docu
ment. 

4. Transcrip t 128 and 129: 

28 Mr. Cumming: Would you please explain those notes? 

29 

30 

31 

Mr. York: Well, on June 29th the parties, the Association, 
the teachers ' Association representati ves, and myself I 
felt had developed a good understanding of the problems we 
were moving along quite well ... 

Mr. Hilley: Objection. State the facts. What he felt is 
irrelevan t. 
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Mr. Examiner: I'm sure that what Mr. York is testifying to 
is what he felt. That this, this is important, his under
standing of the case, whether or not it is true, it's what 
he felt and that is all that he is testifying to. Objection 
overruled. 

Mr. York: And the uh, my feelings was that the parties 
were now, at that point in time, where most administrative 
language had been fairly well discussed and rediscussed 
and some type and some type of a tentative agreement reach
ed on most of the language and at that particular moment 
it would be necessary now for me to discuss economics with 
the teachers. And I believe that the teachers agreed with 
me because we had previously on, off the record discussions 
agreed that when we discussed economics I would have along 
with me Mr. Souhrada, the Superintendent of the School Dis
trict, and Mr. Jacoby, the business manager and financial 
recordkeeper for the School District. I would have them at 
the meeting with me so that they could present in an intel
ligent fashion to the teachers. 

5. The Association's Exhibit 6, August 17, 1976, letter to 

Ms. Judy Bergstrom from Mr. Richard Taylor, states in part: 

We trust that this offer will be afforded the utmost 
attention by your committee and bargaining unit teachers 
and thereafter be approved. Kindly provide Superintendent 
Souhrada with the teacher's decision at the earliest 
possible date, as the school year shall soon commence. 

6. The 7 September 1976 Order from the Board of Personnel 

Appeals to Ms. Bergstrom and to Mr. Taylor states in part: 

(Association Exhibit 23) 

In response to the Columbia Falls Education Association's 
request the Board of Personnel Appeals has scheduled a 
mediation session for Wednesday, September 8, 1976, at 
2:00 p.m., in the City Council Chambers, Columbia Falls, 
Montana. Negotiating representatives for the Columbia 
Falls Education Association and the Columbia Falls School 
District #6 are ordered to attend and participate in this 
session. This order confirms the telephone conversation 
of September 7, 1976. 

7. Transcript 44-45: 

Mr. Hilley: And this lasted, I think, that you've already 
testified, for two days. 

Ms. Bergstrom: This session on September 8 lasted 
approximately an hour. The session that lasted for two 
days began on September 10 and ran through September 11, 
1976. 

Mr. Hilley: Why only an hour, Judy? 

Ms. Bergstrom: Kathryn Walker came back and told us that 
the Board did not wish to begin mediation at that time 
because Leonard York was not present. 

Mr. Hi~ley: So you postponed it. Did you agree to post
pone this Fleeting? 
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Ms. Bergstrom: No, we did not. 
to start immediate ly to resolve 
had. 

We wished to, we had wanted 
any of the problems t hat we 

Mr. Hilley: So when was your next meeting, on Friday? 

Ms. Bergstrom: Our ne xt meeting was then on Friday at 10:30. 

Mr. Hilley: And no bargaining took place on Thursday? 

Ms. Bergstrom: No, nothing happened on Thursday. 

And transcript page 187: 

Mr. York: Who made the decision, from the 7th to the 10th, 
to send the pupils home? 

Mr. Souhrada: The administration was instructed by the 
Board to send th e students home and the school wo ul d be 
closed. 

8. Transcript 202-203: 

Mr. Hilley : And did Mr. York advise that the kids be sent 
home? 

Mr. Souhrada: I don't believe Mr. York was · here . 

Mr. Hilley: All right, who did advise this then? 

Mr. Souhrada: toJ'e talked about it and that was the, the 
consensus that if the r e was not a signed contract they 
would not teach. 

9. Mr. Wilson testified that Mr. York was not at the meet-

ing nor did he advise the School Board pertaining to their action 

to close the schools. (tr. 213-214) 

10. Z5 Transcript page 61: 

Mr. Hilley: Now, did at any time School District '6, 
Education Association Unit of Columbia Falls, Montana, re
ceive notice from the School Board that you were only to 
deal through Mr. York? 

Ms. Bergstrom: I did not receive a communication from them . 

Mr. Hilley: Did you receive anything from the Board of 
Personnel Appeals, that he was the exclusive representative? 

26 Ms. Bergstrom: No s ir. 

27 Mr. Hilley: As a matter of fact, isn't it true , from all 
of the correspondence we have now in the record, that over 

28 90% of the correspondence is between the Association and 
the School Board? 

29 

30 

31 

32 

Ms. Bergstrom: Yes. 

25. AlAo ~ee M6oc..ia.u.(m fxh.i.bw J8 ru'ld 19, plu.6 .t.lt. 82. 
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26 
11. In Borden Inc. the NLRB adopted t.he trial examiner' 5 

decision which states in part: 

... The record shows that Moon (the union's secretary
treasurer) and the employer's local representatives 
(Green and Bryant) have corresponded with each other 
about their bargaining and contractual relations and that 
arrangements for meetings have been perfected by them. 
It is also clear that the employer's Houston managers 
are not mere errand boys, because Bryant not only partic
ipates in bargaining, but he said that he and Green, 
his superior, share with Yonell and Pelton (the employer's 
chief negotiators) the responsibility for "calling the 
shots" in negotiations. Moreover, Pelton made it clear to 
Moon many times that he was a busy man operating on a 
very "tight schedule". The comments which Moon made to 
Pelton about whom he would meet with are ambiguous 
enough on their face. Therefore, in the context I have 
described, and because he never said he would not bargain 
with Pelton, or only bargain with local representatives, 
and because there is no evidence that he ever tried to 
implement the "implication" which Pelton sensed in his 
remarks, but did, as a matter of fact, continue to meet 
with Pelton, and to insist that Pelton meet with him, I 
find both of his remarks, which Pelton described with 
not too much clarity, too equivocal to support a finding 
in support of the allegations of the complaint. 

The above record de~onstrates the Association was bargain-

ing with the School Board and with the School Board by way of 

Mr. York. The School Board was making the decisions, including 

some requests to meet with the Association directly. The record 

has no evidence of the Association refusing to meet with the 

School Board's collective bargaining representative. 

The School Board was not excused from its duty to bargain 

because their collective bargaining representative was not avail-

able. 

The NLRB in Southwest Chevrolet Corp. did not excuse 

27 
the employer under the following actions, in part: 

... Respondent seeks to explain the extended periods of 
delay during which it provided the Union with no oppor
tunity for bargaining meetings by pointing to various 
circumstances which, in its view, excused it from the duty 
to bargain. In the Y'.1ain, Respondent relies on the 
following facts: in the interval between the dispatch 
of the union's initial request on April 23 and the first 
bargaining session on July 2 Burns (for the employer) 
explained to Griffith (for the union) that he was trying 
to get his people together but found it difficult to 

26. 196 NLRB No. 172; 80 LRRM 1240 
27. 194 NLRB No. 157; 79 LRRM 1156 
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8 

9 

10 

11 

12 

coordinate his schedule with that of h is client's. the 
fact that in June both the management and sales force 
at Southwest were overhauled; the fact that in July 
Burns was concerned with negotiations involving other 
employers and, in addition, was faced with a new management 
at Southwest; t he fact that in August the principal nego
tiators for both Fiides were on vacation ... . 

The record does not support the above School Board's charge. 

The third School Board charge states in part: 

(The Association) .... r e fused to bargain in good faith by 
prolonging caucuses, thereby frustrating the parties and the 
mediator s in collective bargaining. Further, by submitting 
counter proposals in a dilatory manner with a purpose to 
frustrate collective bargaining. Furthermore, by attempting 
to destroy the collective bargaining process by circulating 
Complainant's proposals and counter-proposals t o the public 
without f irst seeking mutual approval, ac'ts and conducts 
prescribed by Section 59-1605(3) .... 

FINDING OF FACT 

There i s no evidence in the record to support the charge 

13 that the Association refus ed to barga in in good faith by prolong-

14 ed caucuses and submitting counter-proposals in a dilatory manner. 

15 The Association did publicly circulate the School Board's proposal 

16 and counter-proposals. 

17 DISC USS ION 

18 1. The record indicates that during the September mediation 

19 session the Association ha d several l o ng caucuses. The record 

20 has no evidence that the long caucuses were used as a stalling 

21 tactic. The record has no evidence that the Association submitted 

22 counter-proposals in a dilatory manner. 

23 2. Circulating the School Board's proposals and counter 

24 proposals were actions of sel f-help by the Assoc iation . A self-

25ihelP action similar to info rmational pickets. The record has 

26 little or no evidence that the public circulation of the School 

27 Board's proposals and/or counter proposals and the Association's 

28 fact sheet was coercive or fraudulent. The record contains no 

29 evidence that the public circulation was for the p ur pose of a 

30 
econdary boycott and/or hot cargo contract and/or some other 

31 
nla~.,..ful contract provision. I fail to understand how any "gag 

32 u l e" could be upheld under these circumstances. There may be 
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"gentlemen" agreements not to publicize proposals during collec-

tive bargaining negotiations. But to state that a violation of 

2 such an agre emen t is an unfair labor practice falls on the face 

3 of the freedom of speech provisions of our Constitution. 

4 Eventually, all t.::e voters of a School District approve or 

5 disapprove a School Board's actions by voting on Bond issues or 

6 Board Members. 

7 It is not uncommon for a mediator to request that the 

8 parties not discuss proposal s , bargaining etc. with the media dur-

9 ing mediation. But, this is merely a request for a "gentlemen's" 

10 agreement not to do so. Surely, it is not a "gag order" request 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

which is enforceable. 

The record does not support the third School Board charge. 

The fourth count of ULP#27 states in part: 

(The Association) ... refused to bargain in good faith by 
attempting to force the Complainant to negotiate on 
subjects regarding the entire budget rather than wages 
and fringe benefit amounts. Further, by attempting to 
force and require the Complainant to agree to fringe bene 
fit amounts without first providing written copies of 
insurance plans, premiums and other relevant material in 
order for the Complainant to make an intelligent estimation 
of its economic impac t , acts and conduct prescribed by 
Section 59-1605(3) 

FINDING OF FACT 

The Association did not attempt to force the School Board 

to bargain on the entire budget rather than wages and fringe 

benefits. The Assoc iation attempted to bargain with the School 

Board to gain wages and fringe benefits equal to the amount bud-

geted for during that time frame. The School Board and the Assoc 

iation had agreed on a labor-management Committee and/or commit-

tees to adjust the current insurance plan and/or review, ,select 

and implement a new insurance plan. The cost of snch a plan and/ 

or plans was stated in proposals and counter p roposa ls at X 

dollars and/or no specified dollar amount with each party paying 

a stated percentage of the total cost. 
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DISCUSSION 

There is evidence that the Association presented an e conomic 

package to the School Board, via the Mediator, which indicated 

that their proposal was equal to the amount budgeted for. Though 

the School Board contends that the computation of the total dollar 

amount was in error, it does not become an unfair labor practice 

for the Association to present a specific economic proposal which 

may be equal to or greater than what the School Board budgeted . 

The insurance negotations will be discussed in a later 

section. 

The fifth count in ULP#27 states in part: 

(The . association) ... atte mpted to force and r equire the 
complainant to bargain collectively upon matters other than 
matters specified in Section 59-1605(3) . .. . Furthermore, 
the Defendant forced and required the Complainant to agree 
to a June, 1976, proposal that it had withdrawn in August, 
1976, acts, and conducts prescribed by Section 59-1605(3) .... 

FINDING OF FACT 

The record gives no evidence to support the charge that the 

17 Association forced or required the School Board to bargain on 

18 matters other than those specified in Section 59-1605(3). The 

19 .l\ssociation did not withdraw the "June 1976 proposal". 

20 DISCUSS ION 

21 1. In regard to negotia ti ng on other matters. the School 

22 Board's collective bargaining representative did not present any 

23 evidence or testimony on this charge. 

24 2. In reference to the Association's actions r egarding the 

25 June 1976 proposal, the parties did not start negotiating on 

26 economic items until 29 June 1976. The "June 1976 proposal' was 

27 the Association's summary of negotiations to date with a cover 

28 letter dated 8 June 1976. The cover letter to the summary to Mr. 

29 Leonard York, from Alida Blair, a member of the Association nego-

30 tiation team, states in part: (School Board Exhibit I) 

31 .•. This outline i s, I belie ve, an accurate a ssessment of 
our progress to date. Obviously, many of the items marked 

32 NA - not agreed, need little further discussion as we seem 
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near agreement on them at this time. The items discussed 
in the May 25 meeting as needing re-wording and/or recon
sideration. All items upon which, to the best of my recol
lection, we had reached tentative agreement prior to the 
May 17 resubmission of the Board's original proposal are 
marked with an asterisk(*). 

Mr. York testified that the June docu:r:lent was "a rendition 

made by the teachers as to their understanding what the parties 

had agreed to". He also testified that the June document was not 

discussed until mediation in September. (Transcript 173-174) 

The Association believed the "June 1976 proposal It to contain 

a summary of tentative agreements reached to that date. The 

School Board's Collective Bargaining Representative did not cor-

rect or review the "June Proposal" with the Association. There 

is no evidence that the Association retreated fr0ID the items they 

understood to have been agreed to by the parties as listed on 

the June summary. The evidence does not support the School Board l 

charge. 

IV. ULP #36-1976 

STATEMENT OF CASE 

On 15 October 1976, the School Board filed Unfair Labor 

Practice charge #36 against the Association. The School Board 

requested that the Board of Personnel Appeals issue an immediate 

cease and desist order on several bargaining matters. 

The first charge states in part: (See Notice of Hearing 

Attachment G) 

(The Association) ... attempted to force and require the Com-
24 plainant to collective bargain over the implementation of a 

dental plan to be included as an economic benefit into a 
25 renewal collective bargaining agreement without offering the 

complainant any details other than the fact that the com-
26 plainant would be required to pay a cost therefor in the 

amount of sixty (60) percent thereof; that ... it, (the 
27 Association) ... entered upon the official record of the Fact 

Finder the same demand for a dental plan to be included in 
28 the renewal collective bargaining agreement for which the 

complainant would be required to pay an amount of sixty (60) 
29 percent of the total cost. 

30 FINDING OF FACT 

31 On 1 July, 10 September and at the Fact Finding on 8 and 9 

32 October 1976; the Association intermittently proposed a dental 
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plan on a 60/40 percentage pay of the total cost without referenc

es to the total cost. 

DISCUSSION 

1. The School Board's collective bargaining representative's 

notes for the meeting of 29 March 1976 (School Board Exhibit A), 

states the following: 

112/NOTE: Draft 'meet and confer' with teeth". 

The record indicates that the parties agreed on a labor

management committee to "meet and confer" on a dental plan or 

plans. Generally, the committee was to review and select a 

dental insurance plan within the money negotiated. A labor

management committee also existed for health insurance. 

2. Next, t.he parties tried to determine the amount in per

centage of the total cost each party was to pay. The Association 

propos.als ra.nged from a 80/20 split to a 50/50 percentage share 

of the dental plan costs. The parties did not agree on the per

centage until just before fact finding. In an effort to reach an 

agreement on the percentage, the Association made several propos

als in reference to percentage to be paid by each party. No 

reference to total cost. 

3. The question of total cost of dental insurance was sub

mitted to the fact finder. (School Board Exhibit R) 

It appears that the parties agreed in principle to dental 

insurance on 29 March 1976. This agreement may have been with

drawn by the School Board on 17 May 1976. The total cost of the 

dental insurance to the School Board was an unknown percentage of 

the total cost. Though the percentage and total cost were un

known to the School Board (as it was to the Association because 

there was no agreement on this fringe benefit) it must be pointed 

out that the School Board was not in the dark. They had every 

opportunity to negotiate percentages and establish costs: (a) The 

School Board had a representative(s) on the labor-management 

dental insurance committee and, therefore, input into the review 
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and selection of an insurance plan. (b) The School Board was 

definitely involved in negotiating the percentage each party was 

to pay of the total cost. (e) The School Board was negotiating 

the total cost (the maximum bc~efits) of the dental insurance pIa 

The record has no evidence of what type of additional infor-

mation the School Board needed or requested. The above three -

step approach in negotiating the type of, perce ntage and the cost 

of dental ins ura.nce gave the School Board every opportuni ty to 

effect i vely and efficiently negotiate this issue. The negotiatin 

of this issue does not support the School Board's charge. 

The Schoo l Board's second charge states in part: 

That on or about October 8 , 1976, (the Association) ... 
attempted to bargain to an impasse over the demand that the 
Complainant collective l y bargain over a four (4) day 
official school closure; that on or about October 9, 1976, 
it, (the Assoc iation») ... ente red upon further attempts to 
mediate to an impasse over the Complainant's decision to 
officially close school on four (4) days. 

FINDING OF FACT 

Not on 8 and 9 October 1976, but on 10 Se ptember 1976, the 

Association attempted to bargain and or mediate the issue of pay 

for the four days the school was closed. 

DISCUSSION 

The schools were closed on September 7, 8, 9, and 10, 1976. 

Mr. York testified as follows on the issue of pay during the 

closure. (Transcript 257-258) 

24 Mr. Cumming : What was the, what we re substantially the 

25 

26 

27 

28 

29 

30 

31 

32 

terms of the counter propo sal? 

Mr. York: Well, as I recall, there were f o ur items that I 
felt tha t did not have anything whatsoever to do with con
tract negotiations. It had to do with the settlement of a 
dispute which properly should have been heard in another 
forum. r ... nd that item was what the Board intended to do with 
respect to t he teachers' pay for the last four days. And 
another item was that the teachers were making some t ype of 
a proposal based upon a cost of living index and another ad
ministrative question, or two administrative questions that 
Kathryn Walker discussed with the Board and the Board then 
t~rne? to Exh i bit K-7, and said the answer to the question 
lles In the language that t he parties now have agreed to on 
that partfcular article and section. 
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The above is also s t ated in Mr. York's notes which state in 

part: "1-4 days or PIR days-compensation? " 

The School Board ' s counter proposal of 5:27 p.m. on 10 

September 1976, states in part: (School Board ' s Exhibit L) 

Regarding school closure and make- u p day- past practice 
reveals that District has requi red teachers to make- up days . 

The As sociation ' s proposal of 8 :30 p.m., on 10 September 1 976, 

sta t e s in part: (School Board ' s Exhibit M) 

Ha ve the School Board decide how the 4 days teachers worked 
this week will be treated; 

During the school closure , a certain percentage of t e achers 

and students were in the c l assrooms . I f there was no labor dis-10 

11 
agreement in Col umbia Falls, the school s woul d have been open and 

12 
teachers employed. The tea chers requested pay for the four days 

13 the schools were closed. 

14 
28 The NLRB held in Royal Plating and Polishing Co. , the 

15 employer, who refused to bargain on the effect of plant closure 

16 cH!.d pay some back wages. 

17 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 

26 

The Association offe red a proposal to minimize the effect of 

the school closure. There is no ev-idence that the Association 

attempted to bargain to an impasse the four day pay proposal. It 

is a 

does 

negotiab l e item and it was submi tted as such. The evidence 

not support the School Board's second charge. 

The third School Board charge states in part: 

On or about October 9, 1976 , it, (the Association) ... entered 
in t o collective bargaining via mediation and demanded salary 
schedul es demanded in late Februa r y a nd leading up to August 
r ather than sa l ary schedules reflecting the defendant ' s 
posture reached in prior mediation talk s on or about Septembe 
8th through the 11th .... 

ENDING OF FIICT 

On September 11, 1976, the Association proposed a sa lary 

29 schedule costing S1,607,890 but on 8 October 1976, the Association 

30 offered a salary schedule costing Sl ,6 10,000. On 9 October 19 76 , 

31 

32 
160 NLRB ,Va. 72; 63 LRRM 1045 
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the Association proposed a starting wage of $9100 per year . The 

starting salary of $9100 per year i s an increase from starting 

2 s alaries proposed on September 10, 11, 197 6. 

3 DISCUSSION 

4 The Associa t ion did increase the demand for the first year 

5 starting wage from $8900 to $9100 pe r year. At the same time, 

6 th e Associati o n changed the wag-e distr ibution from the Montana 

7 Educat i on Assoc iatio n I S 4.5 index l evel to the School Board I 5 

8 wage schedule. The Association a lso d ropped optical insurance, 

9 proposed no maximum cost o f heal th a nd denta l insurance, a nd put 

10 a ten percent ' ce ili ng on the cost of living i ncrease . The change 

11 in the wage di s tribution \;as a major change for the Association. 

12 The Assoc iation , with the School Board opposed , tried to negotiate 

13 a higher wage increase f or the most seni.or teache rs. 

14 There i s no e v idence t ha t t he teachers were s urface ba r gain-

15 i ng at any time. Though the t ota l cost of t he wage proposa.l 

16 did change slightly it must be noted that at the same time the 

17 As soc iation was willing t o ch2nge to wage distri!Jution c loser 

18 to the School Boa rd' s proposal. There is no evidence of the 

19 Association unwillingness to sign a ny of the ir proposals as a 

20 contract. The School Board's char ge is not supported . 

21 

22 

23 

24 

25 

RECOMMENDED ORDER 

IT IS Uf,REBY ORDE RED that the Board of Trustees of School 

Di s trict No.6, Co lumb ia Fal l s, Montana cease and desist from : 

1. Issuing individual contracts containing language which 

will circumvent , hamper o r delay collective bargaining with the 
26 

exclusive representative , 
27 

28 
2. attempt ing to implement t he above individual con tracts 

b y a ny means, 
29 

30 

31 

32 

3. withdrawing of concess ions made in earlie r negotiations 

with good cauSe , 

4. impleme'i-t ting the full and final offer of 17 August 1976, 
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5. locking out the teachers because they would not execute 

individual contracts containing wages and before impasse was 

r e ached, 

6. using fact fi nding as a method to stall negotiations, 

7 . refusing t o negoti a te, while not being at impasse, until 

a fact finder arrives. 

IT IS FURTHER ORDERED that the School Board make all indiv-

idual contracts that contain wages executed from 17 August 1976 to 

date subj e ct and secondary to the master agreement by attaching 

the following statement: "If this indiv idual con.tract contains 

any language inconsistent with the collective bargaining agreement 

the collective bargaining agreement shall be controlling. 

Charges not addressed in this Recommended Orde r are hereby 

dismissed. 

NOTICE ·: Exceptions may be fil ed to these Findings of Fact, 

Conclusions of Law, the Recommended Order within twenty (20) days 

service thereof. If no exceptions are filed with the Board within 

the period of time, the Recommended Order sha ll become a Final 

Order. Exceptions shall be addressed to the Board of Personnel 

Appeals, 35 South Last Chance Gulch, Helena, Montana 59601. 

Dated this 1,/ ,1- day of August, 1978. 

BOARD OF PERSONNEL APPEALS 

By ~aeb g.yLa<V), / 

Hear1ng Examiner 

-41-



CERTIFICATE OF MAILING 

I, Trenna ~coffield, hereby certify and state that I did 

2 
on the L~ day of August, 1978, mail a true and correct copy of 

the FINDINGS OF FACT, CONCLUS I ONS OF LAI, AND RECOMMENDED ORDER 
3 

in ULP!25-l976, ULPI26-1976, ULP127-1976 and ULP136-l976 to the 
4 

5 
following persons at their last known add~ess: 

Mr. Ben Hilley 
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Mr. James Cumming 
Attorney at Law 
Co lumbia Falls, Mt 59912 

Hr. Leo na r d York 
York, Stangell & MacPherson 
Board of Trade Building 
Suite 310 
SW 4 th Avenue 
Portland , Oregon 97204 

Michael Keedy 
MEA Uniserv Director 
P. O. Box 1154 
Kalispell, Mt 5960 1 


