
II!UHA 

'I 

1 

2 

3 

4 

5 

8 

7 

BEFORE HiE BOARO OF PERSONN EL APP EALS 

IN THE MATTER OF: 

DIG FL AT EOUCATION ASSOC IAT ION 

Complainant, 

Vs . 

BLAINE COUNTY, SCIIOOL DI ST RI CT #113 

Def e ndant. 

) 
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FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND RECOMMENDED OR DE R. 

8 * * * * * * * * * * * * * * * * * * * * * * * * * * * ,. * n * * * * * * * ,. * * * 
9 STATEMENT OF CASE 

10 On Jl.JOe 1 7 . 1976, the Rig F lat Edu c ati o n Assoc ia t ion, affi J iated with t he 

11 Montana Educat ion Associat io n, {her ea f te r re f er red to as t he Assoc i at ion} filed 

12 an unfair labor practice charge wi t h the Montana Board of Per sonne l Appea l s 

13 against Bl a ine Count y, Sc hoo l Di s tri c t #~J (hereafter refe rred to a s the Schoo l 

14 Board ). 

15 The charge a lleged that the Board o f Trustees of Blaine Coun ty. Sc hoo l 

16 Di st ri c t #43 re fu sed to s ign a ne gotiat ed co ll ec ti ve bargaining ag r eement and 

17 refus ed t o ex ec u t.e t.he c o nt.rac t. in v iolati on of Sec ti on 59- 160 5 D) , R.C.M., 19lf 7 . 

18 Th e Schoo l Board denied the ch a rq <:::s i n an an swer rece ived by the Boa rd of 

19 Pe rs on ne l Appea l s on July 7, lQ76 . 

20 A hearing on t he abo ve- c aptioned ma tt e r was held o n J ul y 30, 197 6, in t he 

21 School Buildin9 of Bl aine Cou nty. Schoo l Di s tri c t Hlf3 , Tu rn e r, Mo ntana. Th e 

22 Assoc iat ion was r ep resented by Ms. Emi l ie Loring of the l aw f irrl o f r'illey and 

23 l oring, Gr e at Falls, Montana. The Sc hoo l Board was i n i t i a ll y r epr e sented by 

24 Mr . Wendel Obr ec ht, Chairman, Boa r d of Trustees , Blaine Coun ty. Schoo l Dis trict 

25 1I ~ 3 , Turn e r, Montana and s u bseq ue n t l y repre~en ted by Mr. Thomas Do ll, Supe rin -

26 tendent, Blaine County , Sc hool Di s t r i ct #113, Turner, Montana. 

27 As the duly appo inted hearing examiner of the Board of Personne l Appeals , 

28 Kathryn Wa lker cond uc ted t he hear i ng in acco rdanc e with the provisions of the 

29 Mon t an a Adm ini s tr at iv e Pro c edur es Act (S ec t ion s 82- 11201 t o A2-~2 25 , R. C.M., 19~7). 

30 After a t ho rou gh review of t he e n ti re record o f t hi s ca se , including b r ie fs 

31 o f pa rt ie s conce r ned , swo rn test imony , a nd evi dence , the se ar e the findiWls: 

32 

- Puq e 1 -



1 FINDINGS OF FACT 

2 1. The AssDciation Is the exclusive representative fo r co llec tive bar-

3 gaining purposes for all teachers employed by t he Schoo l Boa rd. 

4 2. In February and Ma r ch, 1976, the Schoo l Board and the Association 

5 entered into negotiations for the first collective bargaining agreement between 

a the Associati on and Blaine County, Sc hoo l District ,43. 

7 3. A negotiation se ss ion was held on Mar ch 12, 197 ~ at which a collect iv e 

a bargaining agreement was reached. The agreement was to be retyped, reviewed, 

9 and submitted by the Sc hoo l Board f o r ~ega l advice. 

10 a. The minutes o f t he March 12, 1976,meet ing, Respondentls 
Exhibit 1, state: IICont ra c t to be retyped and r ev i ewed by 

11 the Boa rd and legal adviso r before final adoption. 1I 

12 b. Acco rd ing t o the sworn t es timony o f Wen de l Obrecht , Chair
man, Board of Trustees, Bl a ine County, Schoo l Di s trict #~3 : 

13 "The agreement, the contract t hat we had tentativ e ly ag ree d 
upo n, was complete as fa r as t he Board cou ld go , and we were 

14 to take j t t o some body who knew more abou t j t because It wou I d 
jeopa rd i ze -- in cas e there was something in t her e that would 

15 jeopard i ze th e Board." (tape 252) 

18 c. According t o the sworn t es timony of Clayt on Hornung, 
Pre s ide nt , Big Flat Education Association, after the March 

17 12. 197 6. negotia ti o n s es s ion th e Assoc iation's negotiating 
committee r eported to the teac hers that " negotiations were 

18 comp leted; that th e only t hing that the Boa rd wanted t o do 
wa s t o t ake it to l egal a dv ice t o see if the document was 

19 l ega ll y s o und ." (tape 030) 

20 4. On Mar c h 13. 1976, the teachers r a tified the agreement reached o n Marc h 

21 12, 197 6, (rat ifica tion was based on th e Assoc ia t i on 's repor t o f the agreement; 

22 the agreemen t had not ye t been typed). 

23 5. The Schoo l Cl e rk typed the March 12 , 1976, agreeme nt between the School 

24 Boa rd and the Assoc iati on. 

26 6. The Assoc i a tion' s negot i a ting team r ev i ewed the typed March 12, 1976, 

28 agreement and returned it to t he School Cl erk wi t h some co rrect i on of t yping 

27 errors. 

28 7. When individua l contracts were i ssued f o r the 1976-77 academ ic yea r , 

29 they c ited sa laries in ac cordance with t he sa lar y schedule that had been agreed 

30 upo n on March 12, 1976. The teac he r s we re t old that the prov i s i on on the 

31 in d ividual co ntr act s for seven days s i ck leave was an er ror, that they woul d 

32 receive ten days s ick leave as had been agreed upon in nego tiati ons. 
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8. The School Board sho\;Jed the March 12. 1976, agreement to Thomas J. 

Doll, who had been hired as Superintendent, Blaine County, School District # ~3. 

a. According to hi s own sworn testimony. Jack VanVoast, 
then Chairman, Board of Trustees, Blaine County, School 
Distri ct #43, told the teachers that "when the new school 
board had hired Mr. Doll to be next yearl s s uper intendent 
that we'd ask him t o go ahead and read over the negotiations 
and take it to an attorney-a t- law seeing as how he wa s going 
t o be working wi t h t his master agreement as such ." (tape 
133) 

b. According to furth e r sworn testimony by Mr. VanVoast: 
"AII through the negotiation s the re were seve ral times 
we'd s aid that we'd like to consult l eg al advice or a con
sult a nt or get some consultation on this thing and s ee ing 
as how t hat you're eMr. Do 111 to be hired f or the new 
su perintendent we'd talk to you about it because we, I 
repeat again, th a t we t hought that you'd be working with 
this thing and you had fu ll right to look at i t a s such. " 
(tape 153) 

9. A corrected vers i on of t he Marc h 12. 1976, agreement, not the Harch 12, 

1976, agreement itself, wa s taken by Mr. 001" representing the School Board, 

to Mr . Cole, an a t to rney in Ma lta, Montana. 

a. Mr. VanVoas t's sworn testimony under cross - exam ination was: 

Ms. Loring: "He [Mr. Cole) raised no legal problems regard
j n9 the doc umen t 7" 

Mr. VanVoast: "Right. That was after the co rrect ed document -
or after we'd gone through it - it was taken to him [Mr . 
COle] ... It was a t yped agreement, typed by Mr. Doll after 
some corrections had been made in it . .. " 

Ms . Loring: " . .. The agre ement that was ten ta tively r e ached in 
Ma rch, t hat Mr s. McCracken t yped up sometime in April. was 
that agreement - did you o r . any other member of the Board 
ever show t hat agreement to an attorney?" 

Mr. VanVoast: "No. That agreemen t was given to Mr. Doll ... 
I earli e r s ta t ed that we wanted consultation. We did not 
show it to an attorney ... it (tape 165) 

20 10. A joint session be twe en the teacher s and the School Board was held May 

28 28, 1976. According to the minutes of the s es sion (Res po ndent' s Exhibit 2): 

27 

28 

29 

30 

31 

32 

"Mr. Dunl o p [a member of the Association's negotiating committee] stated 
that this would no t be a negot iating meeting t hat the teachers felt that 
it was finished but some of the changes changed the meaning and that the 
associ a ti on wou ld not accept thi s; if i t couldn't be signed they would 
have to file unfair l a bor practices. 

"Mr. Be lts [Uni:Se r v Dire c t o r, Region 6, Montana Educa tion Association] 
stated that basically i t wa s the teachers I feeling between the 2 parties 
that it wa s agreed upo n and tha t some thing had happened t o c hange t he 
board so that it was unfair practices . 
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1 IIM.r. VanVoa st s tated that we ar e not lawye r s and wanted lega l advice. 
Th ey did not want anything i n 'ther e that would jeopardize th e Board 

2 in the futlJre ... 

3 IIMr. Belt s stated tha t the i ss ue he r e i s that the nego ti a ti o ns wer e 
f inished and had you [had] l ega l adv i se [ sic) th e con t ra c t would have 

4 been found to be lega l. 

5 "Mr . Dah l (s ic] sta t ed t ha t ten ta ti ve agreement i s not ,final,11 

6 

DISCU SS ION 
7 

8 
The unfair labo r p r actice cha rg e b rought by t he Bi g Fla t Educati o n Associa-

9 
tio n aga in s t Blaine Cou nty, Schoo l District #43 al leges t ha t t he Sc hoo l Board 

10 
refuse s to exe c u t e t he cont ract a s r equir ed by Sect ion 59- 1605 (3), R.C.M., 1947. 

11 
It was established i n t he findings of f ac t that 1.) t he Association 

12 
and the School Board rea c hed a collective bargaining ag reemen t o n Marc h 12, 

13 
1976. and 2.) this co ll ective bargaining ag r eeme n t r ea ched on Ma rch 12 , 1976 , 

14 
wa s to be subm it ted by the Sc hoo l Board t o a l ega l ad v i sor. 

15 
Th e e ss ence of the a ll eged unfair la bo r practice i s the Sc hoo l Boardls 

16 
in terp r etation o f these two points and it s action pursua n t t o that in te r p r et a t ion. 

17 
1. The Association a nd the Schoo l Board reached a col l ec ti ve bargaining 

18 
agreement On March 12 , 1976. 

19 
Throughout swor n test imo ny a nd ev idenc e prese nted, the Sc hoo l Board r eferred 

20 
to the Har c h 12 , 1976,agreement as t he "tentative ag reem en t!l . Th at the Sc hoo l 

21 
Board believed the tentat i ve agreement to sti l) be negotiable i s e xhi b i ted in 

22 
Thomas J. 00 11 1 5 brief t o the Board o f Personnel Appe a l s wherein he stat ed: 

23 
liThe nego tiations be tween the Board o f Trustees and Big Fl a t Nego ti a tion Unit, 

24 
as far as t he boa rd i s c oncerned, were never closed." (page t h ree) 

25 
To c lari fy t he meaning and emphasi ze the s ignificance o f th e te r m " t e nta-

26 
tive ag r eement", the r e lati onship of the I'tentati ve agreement !1 to t he Il fi nal 

27 
ag r e ement!! mus 't be clea rl y und e r stood . I n the f i e ld of la bor r e la t ions, thes e 

28 
terms are used to indi cat e t he sta tu s o f a col l ect iv e barga i ning a greement . 

29 
IITen ta tive a greemen t ll means agreement ha s been reached at the negotiat ing table 

30 
by and between the duly authorized representatives of the part i es involved, but 

31 
th a t t he a g reement has not yet been formal l y r at ified o r exec ut ed ( i. e . , ha s 

32 
not ye t become the IIfi na l a greemen t ll ). 

"Te nt a tive agreemen t ll has been reac he d whe ll there ha s been a meeting of t he 

TltIIl l ll ' S 

-Page 4-



1 minds by t he acceptance of a n o f fe r. The agr eement i s rrtentative" on ly insofar 

2 a s the agreement has yet to be r educ ed t o writing in its final form, ratified 

3 by the union memb er s hi p and management body, and signed. 

• Because there has bee n a meeting of the mind s by the acceptance o f an 

5 offer, the part ies that rea ched t he t ent a tive agreement, repres en t ed by the ir 

a duly authorized negot i a ting t eams , are not a t liberty t o mOd ify the tentative 

7 agreement. Clearly, had t he re been anything repugnan t to either party in the 

8 offer, there would not have been agreement. 

9 Further subs tanti a ting th e unalterabl e natu re of the tentative agreement 

10 is tha t good faith bargaining requires the parties to have the au thorit y to 

11 bind at the bargaining tabl e. As r eprese ntati ves of t he r es pectiv e parties, 

12 the negotiating teams must be able t o bargain and to ent e r into agreement. 

13 After the tenta tive agreement ha s been r eached. it mus t be submitted to 

14 the union membe rship and management body for ratifi cation. The parties vote to 

15 accept or rejec t the t e nta ti ve agreement in i ts entirety. If the agreement i s 

16 ratifi ed (i.e., accepted in it s entire ty) by both parties it is then executed. 

17 If one or bot h parties fal I t o ratify the agreement (i. e .• reject it in it s 

18 entirety) the whole agreement is the n renegotiable (usually, however, the 

19 negotiating teams are given direc ti on as to which prov i si ons are unaccepta bl e 

20 and renego tiate only these prov i s ions) . 

21 It i s important t o not e the c lose relationship be tween the ratificati on 

22 vote and hav i ng the author i t y to b i od a t the tab 1 e . Wh en re 1 at i ve 1 y sma II 

23 ba rgaining uni t s o r manag ement bodi es are invo l ved, the nego tiating teams ma y 

24 constitute majorities o f the uni ts t hey represent. These negotiating t eam s , 

25 which presumably have had the au t hority to bind a t the t a bl e , are then in 

26 positions to swing the ratifica tion votes on the agr eemen t they themselve s 

27 entered into. Under such circums tances , the ratification votes a r e usuall y 

28 co ns Id e r ed 1 ittl e mo re than necessary formal i t. ies. 

29 In conclusion, a collec tive bargaining agreeme nt was rea ched on March 12, 

30 1976, between the Assoc iati on and the School Board. When t hi s tentative agree-

31 ment was reached neg otiations were finished, at least un t il after the ratifica-

32 tion vote s . The agreement reached on March 12 , 1,976, wa s to be suhmj~ted to a . 
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1 lega l advis o r. If that document was f ound t o be legal, the School Board wa s t o 

2 vote on ratifi ca ti o n o f t he contract (the tea c h e rs had already ratified the 

agreeme n t) . If the Sc hoo l Board ratified t h e agreemen t , t he collec tive bargain-

ing agreement reac hed o n Harch 12, 1976.was to be execu t ed . 

2 . The co llec tive bargaining a g r eement reached on March 12, 19 76, wa s to 

6 be s ubmi tt ed by the Schoo l Boa rd t o a l egal advi sor. 

7 Thi s prov i s i o n was c l ea rl y understood and accep table to bo th pa rt i es . It 

8 is as s ume d t hat execution o f the Mar c h 12 , 1976, agr eement was conditional o nl y 

9 on the det e rm inati o n o f the l eg alit y o f that a gr e eme nt. 

10 It was not agreed by both pa rties t ha t the School Boa rd would submi t the 

11 Mar c h 12. 1976, a greement t o a pe r son who wa s not an at t o rney for hi s op ini on as 

12 to the advi sabili ty of the agr e eme nt's p r ov i s ion s , s e e k "opini on re l at ing t o 

13 whe the r the provi s ion s wo uld jeopardize futur e sc hoo l o peration s " (as sL a t ed 

14 
o n page four of '1r . Do ll's br i e f to the Boa rd of Personne l Ap pea l s ). o r wou ld 

15 
make unilat e ral chang e s in the Ma rch 12 , 1976, ag r eeme nt before s ubmitt ing it 

16 t o a l ega l adv i sor. 

17 
It i s und erstandab l e t hat the Sc hoo l Boa rd des ire d con s ul ta ti o n for the 

18 
negotiation of it s first co ll ec tive bargainin g ag r eemen t. However, the lime 

19 
for con su ltati o n conce r n ing the ad vi s a b ility o f c er t ain co ntract provisi o ns 

20 
wa s be fore o r during negoti a tion s , no t aft e r agr eement had been r eached. Aft e r 

21 
agreement had been reac hed o n March 12, 1976, it wa s s ubject Lo r ev i ew o nly 

22 

23 
In s ummary , t he Sc hoo l Boa rd v i o l ated i ts und e rs ta nding with t he Ass oc iation 

24 
by unilaterall y chan g ing th e Mar c h 12, 1976, ag r eeme n t and s ubmitting an alte r ed 

25 
doc ume nt for l egal a dv i c e. The Ma r c h 12, 1976 , a g reement shou ld have been 

26 
s ubmitted t o a leg al adv i sor for a det erm ina t ion o f i ts l e gality. Had the Mar c h 

27 
12, 1976, agreement be en deemed l ega l, it s ho uld have been ex e cuted. 

28 

29 CONCLUSION OF LA\I 

30 The Re s pondent violat ed provision s of Sec ti o n 59- 1605 (3), R.C.M., 1947, by 

31 r ef using to execute a writ ten con t r ac t in co r po r at ing ag r eeme rlt reac hed . 

32 

- Page £- -

HHE"" 



1 RECOMMENDED ORDER 

2 I. Hav ing f ound tha t the Re s pondent has engaged in an unfair labor prac t i ce 

3 within the meaning of Sec tion 59-1605(3) ) R.C.H., 1947. it is ord e r ed tha t the 

, Res pondent ceas e and des is t the r e from and take certain affirmative act ion 

f5 des i gne d to e ffe c tuat e t he polici e s o f the Act. 

6 2. Take th e f o llowing affirmative action: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

27 

28 

29 

30 

31 

32 

a . Expediti o us l y s ubmit the collective bargaining agree-

ment reached on Mar ch 12, 1976 , by and be t ween th e Big 

Flat Educa t ion As soc iati o n and Blaine County. Schoo l 

Di s trict #43 f o r r ev i ew by compe tent legal ildvice. 

b . If t he subjec t s covered are s uc h tha t th e performa nce o f 

t he con t ra c t does no t invo l ve a v io l a ti o n of the law , the 

collecti ve bargaining agreement reached on Ma r c h 12, 1976, 

by and betwe en the Bi g Fla t Education As sociation and 

Blaine County, School District #43 shall be s ubmitt ed for 

ratification by the managemen t body . Pur s uant t o ratifi ca t ion 

by the management body, t he ag r eeme nt shall be signed. 

c . No tify the Administra t o r o f t he Boar-d of Pe r sonnel Appeals, 

in writing, o f the steps tha t have been t a ken t o comply he r e -

wi tho 

DATED thi s Jfxk I day of Oc t o be r, 1976. 
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1 CERTIFICATE OF MAILING 

2 * * * * * * * * * * * ~ 
3 I. Jani ce ,.\. Fi s hburn, he re by ce rtify a nd s tate that I di d o n t h e 

, Jift:! day o f October, 1976, ma ll a copy o f t he above FINDING S OF FACT, CON -

5 elUSIONS OF l AW, MID RECOMMENDED ORDER to the following: 

8 

7 

8 

9 

10 

u 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

27 

28 

29 

30 

31 

32 

U II/III.'S 

HElENA 

Mr. Thomas Do ll, Supt . 
Turner Schoo l District #11 3 
Box 154 
Turne r, HT 59542 

Ms. Emil Ie Lo ring 
Hill ey & Lor i ng 
1713 Tenth Avenue South 
Great Fa l I s , MT 59405 

Wendel Obrecht 
Cha irman, Boa rd of TI~ u s tees 
Box 40 
Turne r, HT 5954 2 
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Clay t o n Hornung, President 
Big Fl a t Ed ucation As sociation 
P,O, Box 163 
Tur ner, HT 59542 


