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nlUllU'S 

CHARGE #13, 1976 

ROCKY BOY EDUCATION AS SOCIATION , a n 
affiliate of MONTANA EDUCATION ASSOCIATION, 

Complainant, 

vs. 

HOCKY BOY SCHOOL DISTRICT NO . 87, 

Defendant . 

) 

) 

) 

IILP- la-19'1~ 

FINAL ORDER 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
A propo sed Findtngs of Fact, Conclusions of Law and Order 

was i ss ued by Hearing Examiner , Mr. Jerry L. Painter on Decembe r 

14, 1976 finding that teacher evaluation is a mandatory subject 

of bargainIng and ordered the Board to negotiate that subj ect 

with petitioner. Except ion s to that Order were filed by the 

Rocky Boy Sc hool District No . 87. and oral argument was heard by 

the Board of Personnel Appeals on March 1 , 1977 . After reviewing 

the record and considering the briefs and oral arguments , the 

Board makes the following Order: 

1. IT IS ORDERED, that the Exceptions to the Hear i ng Examiner ' s 

Proposed Findings of Fact, Conclusions of Law and Proposed Order 

are denied . 

IT I S ORDERED , that this Board adopts the Findings of Fact, 

Conclusions of Law and Order issued by the Hearings Examiner . 

Dated this 17th day o f June, 1977 . 

BY~~~~~~~~~~ ent Cromley 
Chairman 



1 CERTI FICATE OF MAILI NG 

2 I, Trenna Scoff i e ld, he r eby certify and s tate that I did 
on the 17 th day o f J une , 1977 , mail a t rue and corr ec t copy of 
the Fina l Order in ULP 1'10 . 1 3 , 1976 to t he f ol l owing pe rsons : 

Maur ice HIc key 
5 MEA 

1 232 E. Si xth 
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7 Ms. Em i lie Loring 
Attorney 
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THIII'II'S 

Gr eat Fal l s , Mt 594 05 

Sean Mathews 
P . O. Box 151 
Ha vr e , Mt 59501 

Ms. Leona Mitc hel l 
Cha i rman , Board o f Trust e es 
School Di s t ri c t 1'10. 87 
Rocky Boy Route 
Bo x Elder , Mt 59 5 21 

Allen Cra i n 
Superintende nt 
Sc hool Distr i ct #87 
Roc ky Boy Ro u t e 
Box Elder, Mt 59521 

Harold E . Gray 
Di rector 
Chippewa- Cree Re sear ch 
Ro c ky Boy School 
Roc ky Boy Route 
Box Elder , Montana 59521 
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THIJ"U'5 

HlIl~NA 

BEFORE TlIE BOARD OF PERSONNEL APPEALS 

* * * * * * * * * * * * * * * * * * * 
IN THE MATTER OF UNF AIR LABOR PR ACT I CE !1 3 - 76 l 

) ROCKY BOY EDUCATION ASSOC IATION 
an affiliate of MONTANA EDUCAT ION 
AS SOCIATION, )-----

Co mpl ainant, 

- v s ~ 

) 

FIN DIN GS OF FACT, 
CONCLUS IONS OF LAW, 
AND RF.COMM1:NDED ORDER 

ROCKY BOY SC HOOL DI STRICT NO. 87, 

) 
) 
) 
) 
) 
) 
) 

Defendant. 1 

* * * * * * * * * * * * * * * * * * * 
Compla i nant s have charged De fe ndan t with sever a l unfair l abor 

pra c ti ce s . It has c harg ed th a t De fen dant has i nt erfere d with the 

admini st ration of a 'laha r organi za tion, ha s di sc riminated ill 1'e-

gard t o tenure of employme nt to dis cour ag e mem be r ship jn a la bor 

or ga ni za tion, and ha s re f used to ba r gai n co ll ec tive ly i n goo d faith 

with Co mpl ai nant. T1le matter concernj ng the r e in s tatement o f 

Ri chard Letang wa s address ed in a Proposed Findings of Fact, 

Con c lu sion of Law, and Rec ommend ed Order .i s sued by thi s hea r ing 

exam iner, Novemb e r 5 , ]9 76. Thi s deci s ion shall deal wi th t he 

c harges of i nterfering with the ad mini s tr a tion of a lah a r organ iz a -

ti on, and the r efusal t o barga in co ll ec tive l y in good fa ith. 

Since t he i ssue s cOIlcerning what a re a nd what a re not mandatory 

subj ec t s of ba rgai ning wer e submi t ted on br iefs, I will deal wi th 

that mat ter sep arate ly ill thi s dec isi on. 

Before T beg in writing the formal de c is j_on, however, r mu s t 

addres s the issue th a t was all perva s i~e t hroughout th e hea ring 

an d an is sue wJl ich Complainant ded icated a lar ge p orti on of its 

bri e f t o : Indian edll cat ion an d the pre servati on of their cu ltur a l 

int egr i t y . The question and the probl em has be en of mu ch conc ern 

t o t hj_s hearing ex aminer . Can ~ol lec tive barg a ining and Indian 

Control o f In di an edu cati on he r eco nciled? On e only h as t o vis i t 

the Ho cky Boy School Dis trict to be impre ss ed with the efforts of 



1 the Schoo l Distri c t in in s tilling In dian cul tura l he ritage in the 

2 schoo l c hi ld r e n at the school . It i s a task a nd an effort de serv-

3 ing hi gh pra i se and support. 

4 On the other s ide of t he coin i s the r i gh t to c oll e c t ive 

5 bargaining g i ven t o eve ry p ub lic emp l oye e , r e ga rdles s of whether or 

6 not th e s t a t e emp loye e is emp loyed on an I nd ian Re s eTva t'io n. Thi s 

7 Bo ard was e s t abl i s hed to admini s ter the Mo nta na Public Empl oyee 

8 Collective Bargain i ng Act. This Board i s a s trong s upporter of 

9 collective barga i ning i n tIle public sectoT. If allowed to work 

10 properly it can provide s table r e lationships between public 

11 employe rs and t heir emp l oyee s . Ultima tel y , t he s tahle r e l ation -

12 ship c a n prov i de be tter s ervi c e t o th e consumer , who in th i s ca se 

13 are the students a t tend ing Rocky Boy School. 

14 I do not be l i eve that coll e c tive ba rg ai ning by t he t ea c her s 

15 in t he Rocky Boy District i s a th reat to the s chool district's 

16 goal o f pre serVing the cultur a l integrity of the student s attendi ng 

17 the school. If us ed prop e r l y , col l e c tive bargaining can be an 
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as se t. The t eac hers mu s t be made member s of t he team i n pursuit 

of the s c hool district's goal. There mll s t be an atmosphere o f 

profes s iona li sm for the t e ache rs t o function and mak e th e i_T contTi-

btltion to t he s cho ol's go a ls. Finally and mo s t imp ort an t ly , i f 

the teachers are not trea te d as profe ssional,s by the school admini -

stration, to cre a te good fe e l i ng s between the two group s, then 

ha th the stud~nt s a nd t he ultimate goals o f the s chool dist r ict 

will suffer. Al though I wi ll addres s th i s i ss ue th ro ughout my 

de c ision, T mu s t at this time c onc lude tha t good faith bargaining 

by t he sc hoo l ad ln inist r atio n and t he teac her s i s in no way a 

threat to the Schoo l District's goa l of pres e rving the cultura l 
I 

inte grity o f the Indian s t udents. 

Th e fir s t p ortion of thi s de c ision s hall deal with the i s stle 

of whether o r no t Defendant i s ~u i lty of i nt e rferi ng with the 

adm i ni s trati on of a l ab or or ga n i zat i on , and gll i lty of refusing t o 

TIIU"U ' . 
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1 bargain co ll ect ive l y in goo d fa i t h. After reviewi ng the eviden c e, 

2 the t es timony a lld the briefs s ubmit ted by both partie s , the follow -

:5 ing are my fi ndings o f f act : 

4 FINDINGS OF foACTS 

1 . The Rocky Boy Educa t ion As sociation is t he emp l oyer-

8 re cogniz e d ba r ga i ni ng a ge n t f or " all per s onn e l ce rt i fi c a te d in 

7 Cl a ss I, 2 , 4, or 5 as provid e d i n Se c ti on 74 - 600 6, R. C.M. 1947, 

B and princ ip a ls c ert i fi cated i n Class 3, i f t he y e ll e c t t o be 

9 inc luded, whether under contract o r on leave." (SEE: J o int 

1.0 Exhibit A) 

11 2 . Th e Roc ky Boy Assoc i at i on se rved form al not i ce upon the 

12 Sc hool Djs t rict that i t wi s hed t o enter in to formal negotiation 

13 sess i o ns. (SEE: Petitione r' s Exhibit 9A) 

14 3. Doro thy Small se nt the le t ter ha ck req uesti ng th a t 

15 correc ti ons of the t yping er r or s he made . (SEE: Pe t it i oner's 

18 Exhib it 9B) 

17 4 . From January 19, 19 76 ,to Ju ne 16, 197 6, the two p art i es 

IB met app r ox i ma t ely 20 times f or a total of app r oximatel y 86 hour s . 

19 (SEE : Defendant' s Exhihit )0. Th e e xh i bit wa s not con t ra di c t ed 

20 by a ny t es ti mo ny . ) 

21 S. Petiti one r' s Exhibit I t hrough 5, l et t ers from the School 

22 Di s tri c t c aJl celling sc he dul ed nego t ia t ion sess i ons, show that tile 

23 school d is t rict cance ll ed 5 bargaining sess i ons. Testimony of 

24 Ric ha rd Letang on c ro s s - examin a ti on s hows that the RBEA ne got i ation 

25 te anl member s a gr eed t o the c an cell at ion of f ou r o f t he mee ti ngs . 

28 One o f th e can ce ll a t ions was no t agre e d to: t he memo dat.ed February 

27 17, 197 6, c an cel ling negotiations until furth e r no tice becau s e 

28 Harold and Ge r a ld Gray would be ou t of t own. Ger al d Gr ay, howe ve r, 

29 denied that the As s oci a tion d id not agr ee t o t he cancel latio n . The 

30 next ne gotiation sess i on t oo k pla c e on February 25, 1976, af ter the 

31 Pebruary 17th cance llation. 

32 6. Peti ti oner ' S Exhibit 7 s how s t hat a lette r ha nd de l ivered 

- 3 -



1 by ila ro ld GTay, wa s presented to ~fT. Le tan g demanding i ns pection 

2 of the l ocal MEA ' s minut es. The letter wa s s Igned by Dor o th y 

:5 Small, Gerald Gr ay , and Ilar oid Gray. The letter a ss erte d tha t 

4 Article II, Se c ti on C of the 1975 · 1976 a gre ement re quired compliance 

5 with the deman d . (SEE: Pe ti ti oner' s Exhibit 7) 
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HElENA 

7 . Article II Se c ti on C reads: 

"In so f a r a s i t i s the legal requirement of t.he Board 

to permit in s pectiotl of minutes~ fi nancial i nfo rm a t ion, 

o r othe r law f ul information to taxpayers and other inter-

es t ed communi ty member s , t he Association hereby ag r ees to 

grant t he same couTte sy to the Board." (SEE: Jo .1nt Exh ibit A) 

8 . On March 10, 1 976, a letter wa s ha nd e d to Mr. Letang by 

Harold Gray and si gned by Do r ot hy Small wh ic h questioned the 

le ga l i ty o f th e l oc al Roc ky Boy MEA Unit to ac t a s the colle c ti ve 

bargaining Tepresentation fo r · the l aC 'll s c ho ol. tea~ hers. 

Th e l et t er further qu e s ti on e d wIl en the RB EA ~ s cOllstitu t ion and 

bylaws were pass ed. I t s t at ed: 

"I f you re f use to provide u s wi t h t he offici al minu te s of 

the as soc iation' s me e ti ng do c um ent i ng the off i c ial input 

by teacilers a nd adop ti o n o f the a ss ociatjon's co n s ti tu t ion 

and bylaws , then we will cons id e r that yo u a r e not will i ng 

t o negotiate in 'good fai th' and that YOUT organi zation 

is at t empt i n g t o concea l it' s dishone s t y . 

So that their i s no misunderstanding among all concerne d 

we are s endin g a cop y o f this letter displaying our con -

ce rn to a],l of your me mb e rsll i p, the board me mb ers, s cho o l 

administra tors, and it's neg otia ti on rep r es e nt a ti ves. II 

9. The School District ci r cu lated qu e stionnaires to the 

teachers o f the s chool district with th e following 5 quest ions: 

"1. 00 you have a copy of the local M.E.A. Association's 
Cons t itution and by - l aw s ? Ye s No 

2. Have you ever been given a copy? 

3 . Have you eve r been involved in writing up th e a ss oc ia t i_on's 
c onstituti on and by - laws? When? 

- 4 -



1 

2 

4. 11ave yo u eve r voted to adopt the as socia t ion ' s 
constitution and by-Jaws? 

5 . tlave you eve r go ne over th e local M. E.A. As s oc i ation ' s 
:5 constitut.ion and by-laws in a meeting? When?" 

4 (SEE : Petitioner's Exh i bi t IS) 

10. During a March ne gotiation s ession, Sean Mathew s , an 

6 ME A st af f r epresen ta ti ve , testifie d that Ge r al d Gr ay de man ded pr oof 

7 that t he Association continued t o r ep r esent t he teach ers. The re 

8 was n o t estimony to refute the t es timony. 

9 11. A letter fro m TOln Swis ller, a teacher of the s ch ool 

10 d istl'ict was e llteTed into ev i de nce by Defe nd a llt School District. 

11 The l etter was add r essed t o 1I01.ck Let ang, Pre s id en t MEA Rocky 

12 Boy School ". The letter states t he di ss atisfaction Mr. Sw i s her 

13 had wi th the representation o f MEA . Mr. Swi s her alleges he wa s 
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mi s re presell ted by MEA in neg otiations in a couple of ways . One 

wa y was t he failure to ne gotiate hou s i ng an d u t il i ti e s , the o ther 

wa s ttle fa i lu r e t o info r m Mr. Swis he r of t he progres s j, n neg ot ia -

tions. (S EE : Defendant Exhibi t 7) Th e Bo a rd s uggest e d t hat th e 

le tte]" created suff i c ient douht as to the repr e se n ta t ion o f RB EA 

of the teaching staff of Rocky Boy Sc hoo l Di st ri c t. 

1 2 . Tes timony has establi shed t hat t he school board ha s fa il e d 

to provi de tape r ecording s o f t h e negoti ation se s sions wIl e n 

req ue s ted by RBEA wh ic h is con tra y to t hei r agreeme nt with RBEA. 

DI SCUSS TON 

Co nsi der ing t he a bove findings o f fac t th i s Board i s quite 

al a rmed a t what has t rans p ir ed d ur i ng ne got i at i ons. The s ending 

ha c k of Mr. Le tang 's letter with t he note a t tache d t o correct the 

e r ro r s i s a Yllde ac t and an ac t whi c h shows little r e sp ect fo r t he 

professional r elat ions h ip be tween the two g r oup s i nv o lved in th e 

negotiation s . It a l so se t t he entir e COllecti ve bargaining p r oc e ss 

off on th e wrong foot . I t would be s i mi l ar to s tarting off a 

marr i age l) y s l ap p i ng y our spou se in the fac e. One c ould expect 

little f rom s uc h a marriage , and certainly, one c an expect l ittle 

fll""I.'1 
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1 from collective bargaining which started out on the wrong foot. 

2 But the proceeding s went f rom bad to worse. Although this 

3 Board cannot fault the School Board fOT requesting minut es that 

4 were agreed in the co ntract wou],d be exchang e d, the ot he r demands 
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1lli l. lillA 

made by the School Hoard show s a lac k o f trust and re spect for 

RBEA. Requiring a report on t he MEA convent i on, demandillg bylaws, 

r efus ing t o give tap e recording whi c h partly belonged to RH EA, 

and demanding proof o f s upport a t the bar gai ning table when no 

good fa ith s howing of doubt of majority r epresenta tion existed 

all o f thi s is proof t o this Board o f hara s s ment of RHEA by th e 

Sc hool District. The r e wa s insuffi c i en t e videnc e pre s ented at 

the he aring to establi s h that any of thi s wa s done in good f~ ith. 

One letter f roln a di s gruntled RB EA member is ins uf f icient t o 

produ c e a go od fa i th doubt of RB EA' s supp ort. There is always 

one or two disgruntl e d uni on member s . If this Board were t o 

condone suc h conduct wi th suc h f limsy sh owillg of good faith, we 

wo uld be encouraging th e co ns t ant hara s sment of ba rg aining rep re -

sentative s throughout tIle s tate. 

The School Di s trict argue d that it had a ri ght to se e the by-

laws and t o question tl, e es tabli s hme nt of the bylaws . I do no t 

agree. The by law s are the conc e rn of t he persons joining th e 

un ion , and become th e conc ern of th is Board when we are petitioned 

t o certi f y t hat union a s a bargainillg representa tive . (SEE: 59-

1603(4)) They ar e not the concern o f the employer. They are the 

internal a ff ai r s of t he un i on wh ich management must keep its nos e 

au t of. 

The School Di s tr i ct point s out t hat over 80 hours of bargaining 

has transpired betwe e rl the two parties. If those hours a re s pe nt 

~n harassment and bi c kering be tw een the two pa r ti e s , it c an hardly 

be label e d good faith coll ec tive bargaining. 

The legis l ature in establi s hing the Montana Publi c Employees 

Colle c tive Bargaining Ac t s ta ted tha t the rea son for es tabli s hing 
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1 th e act \vas "to promote puhli c husj nes s by r em.oving certain r ecog -

2 nized s ourc es o f s t r i fe a nd unrest .... " In t he f ac t situation 

3 be fore me now, th e only t h i ng th a t has been a c complis hed i s the 

4 promotion o f s tri fe and unrest . 

I fail to find that the c an cell a tions.of the negotjation 

6 s es sion s by th e Sc hoo l Distri c t we re a part of t h i s haras s me nt by 

7 tJle Sc hool Distri c t. All hut one o f th~ cance l lation s were agre ed 

8 t o by RBEA . All c ancell a ti on s se em t o have l eg itima t e r e a s ons . 

9 Th is does not , howe ver, g iv e t he Sc ho o l Di s t rict a carte bl a nche 

10 righ t to c an ce l nego tiat ion sessions. Sect i on 59 - 1605(3) r e quir es 

11 parti e s t o meet at r e asonable ti mes . S11Ch r equir emen t would negate 
12 

tIl e right t o a un i l a t er a l ca ncel l a tion o f negotia t ion se s s i on 
13 witho u t substanti a l good r eason. 

14 
Sr, COND I SSUE 

15 
Th e next issu e I have been a s ked t o rul e on is t he s cope o f 

16 ba r ga in i ng between t he two parties. The Sc hoo l Hoa rd has r efus ed 
17 t o ba r ga in on ce rt ai n s ubj ec t s whi c h RBEA ha ve mad e req ues t ed to 
18 be ha rg a ined. The r e are si x t op i c s : 
19 

1. Just Cau s e f or d i s mi ss al o f a l l t e a c hers. 
20 

2 . Teac he r Eva lua ti o n. 
21 

3. Tea c he r working hour s . 
22 

4 . ~ t a int enanc e of s tandard s c laus e . 
23 

S. Jlo us ing and utilit ies c lau se. 
24 

6. Jo h descript i on of non -c l assroom certified per sonnel. 
215 

Ex c ep t f or Hous in g and Uti l i t ie s cl a u s e, the s ubjec t s we r e 
26 

s ubnlit ted a s questi ons o f l aw and we r e dealt with by brie f submitted 
27 

by counsel for both s ide s . 
28 

lJp o n rev i ewi ng the que s tion o f ma intenan ce o f Standards Claus e, 
29 

I am no t c onvinced that t he Sc hO Ol Board ha s refuse d to nego ti a te 
30 

on th e s ubj ec t but ra the r have r e fu s ed t o co ncede to the demand s 
31 

of RllEA. I oh ta in t hi s impressi on f r om p etj tioner's exhibi.t 6. 
32 

I there f ore will not rul e on wheth e r or not a ma intenanc e of s tand ar i 

claus e is a negot i abl e subj ec t. 

- 7 -



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

As to the ques tion of job descriptions for non - clas s room 

certified personnel, the question is no t merely a legal question 

but is also an evidenti.ary question. 1 cannot ru l e on the matter 

on the limited knowledge of the ma tt e r I have before me. Upon 

moti ons of either c o un se l I will r eop en the ma tt e r t o t ake t h e 

n ecess ary ev i dence, or in the a lternati ve have a s tipulation of 

fact presented to me which would allow me t o rule on the mat t er . 

As to just ca u se for dismis s al of a ll t eac hers , again from 

petitioner's exhibi t #6 I am conv inc ed that t he Sc hoc)l Board has 

done nothing more than refused to concede t o tIle demand s of RBEA. 

I do not interpret peti ti oner ' s exhibit *6 as declarillg the mat t er 

nonneg otiable. I will, the refore, not rule on that ma t ter e i ther. 

'fhe three matters left for my determination of whe ther or not 

the s ub ject i s a manda to r y s ub j ec t of ba rga in ing are teac her 

evaluation, t eache r working ho urs , and housing and utj lities c laus e. 

Because of the te stimony offe r e d conce rning th e ho using and 

utilities, the f ol lowing is my findings of fa c t : 

13 . Tim Sul liva n, a teacher in the School District last year 

t es t if i ed t ha t whe n he interviewe d with t he School Di s t rict he 

was informed that the teac hers were r equired to li ve i n the school 

hous i ng. Late l' , .it was qualifi ed that some teachers live in Havre 

hut the School District preferred teachers to live in the sc hoo l 

district housing, 

Mr. Ge ra l d Gray deni e d t ha t there wa s any requiremen t or 

pres s ure f or te a c he rs to li ve in s c hool di s tr i c t hous i n g . 

It is my fi nding t hat ther e i s no f orm a l pol i cy of th e School 

Di s trict r equiring teachers to live i n s c hool distr i ct housing. 

Nor did I f ind there to be any pressuring of the teachers to live 

in sc hool distri ct hous ing. Al though Mr. Sullivan may have f elt 

press ured in t o l ivin g in t Ile sc hool di s trict housing, I am not 

convinced that it was not Just Mr. Sul livan l s own int e rpreta ti on 

of what was said to hjm a s opposed to being the school district ' s 

- 8 -



1 o f fi c ial (o r unoffi ci. a l) p o si t j on . 

2 14. Te st i mo ny fu rthe r e s t ab l is h ed that t he ap pr ox ima t e cost 

l f o r a 3 bedroom home in th e schoo l di s tr ict housi ng co s t 

4 a pp r oximate l y $125 per mont h. Thi s t es timony wa s unc ontrove rt e d. 

5 De fendant' S Exh i bit 11 3 (also uncontrover t ed) s ho wed that the 

6 ~ve r a g e c os t to rent a 3 be dr oom home of simil a r qu a lity a s tho s e 

7 i n the school dist r i ct hous ing i s be twee n $300 and $3 25 . 

6 The problem of d e t e rm i nin g what is a nd what is not a ma nd a t ory 

9 subj ect of bargaining has been presen te d t o tlli s Board be fore a nd 
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lillii'll" 

i s slow ,l,y becomi,ng a reo c curring p ro b l,eIn. Thi s Hoard has n ever 

at t empt ed to est ablish a l:ist o f rule s to be u s ed t o ma ke a 

de termination of whether a ma t t er i s nlandatory subj e ct o f barga ining 

a s a pana cea to tlli s prob l e m. It ha s chosen r a th e r to t ake ea c h 

prohle IR ca s e-by - ca s e . 

'fh e r e i s a definit e trend, how e ver, t ow a rd adop t ion o f a 

balancing appro ac h in de terminin g what i s and wh a t i s no t a 

mandatory top ic of col l ec t ive bargai ning. TIl e a ppr o ach ha s be e n 

tak en beca use of the nature o f co ll e ctive barga inin g in t he publi c 

s ec t o r. Puhlic emp l oyees have the right under Sec tion 59 - 1603( 1) 

t o : 

"the r i ght o f s e lf -o r gan i.z ati on, to form, j o in or a ss i st 

an y l a bo r o Fgani za tion, to bargain c ollect iv e l y through 

repre s entatives o f their o wn c hoos ing On ques t ions of 

wa ges, hou rs , fr i n ge bene fi ts, and o the r c onditi o ns o f 

employmen t s and t o e ngag e in con c erted ac tivit i es f or 

the purpo s e of co l le c tive barga i ning or ot he r mutual 

aid o r prot ect i on, f r ee f rom int e rfe r ence , rest ra i nt 

or coe r cion. II 

Unde r subs ection ( 2) o f t he same s ec t ion are enumerated ma na geme nt 

prerog ativ e s. rr Oth e r c ondi tions o f emplo yment" and t he man ag e ment 

pre r og a tive s e nlJrnerat e d un de r subse c t ion (2 ) are bo t h s o gen e r a l t ha 

interpr e ta t i on by t hi s Board becomes mandatory . In i t s inte rp re t a -

tion this Board mu s t ke e p p ara moun t the po licy of th e act, 59 -1601; 

"Poli cy. I n ord e r to promote pobl i c business by 
-9 -
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r e moving ce rtain recognized source s of s tr i 'fe and 

unres t, it i s tIle poli cy of the Sta te o f Montana t o 

encourage the prac ti ce and proc e dure of collective 

b a rg a ining t o a r rj,ve at friendly adju s tment of a l] 

disput e s between public employers a nd empl oy e es". 

In order fo r this Board to promote publi c busines s by removing 

ce rtain r e cognized sour c e s of s trife alld unre s t, we mus t ba lance 

how a matter a ff ec ts tIle well being o f an i nd ividua l tea c he r 

with the r i ght of a publi c o f fi c i al to prop e rly manage t he af fairs 

of the puhli c body he ad min i s t ers . 

Th e inte rpre t a ti on o f s ubsec tion s (1) and ( Z) o f Se c ti on 59 -

1 6 03 r e qu i r es a striking o f a balanc e wher e tho se matter s re l a ting 

di r e ctly to "wa ge s , hours, frin g e he nefits, and other conditions 

of employment lt ar e made mand a t ory s ubje c t s o f ba rg a in i ng and 

reserving t o managemen t those a r ea s tha t the publi c se c tor ne c es-

sa rily r eq uire s t o be man agerial f un c ti ons . Tn striking this 

bal ance the paramount conc ern mus t be the publi c inte re s t in 

provid i ng for t he effe c tive a nd e ff i c ient performance of the 

public servi c e in qu e s ti on. 

Th e Supreme Court of Kansas wa s r ecently required t o cons ider 

thi s problem. Nat i onal Educa ti on Ass 'n. of Shawnee MiSSion, Inc. 

v. Board of Education o f Shawnee Mis s ion Uni fied Sc hoo l Di s tri ct 

No. 51Z, 21 2 Kan 741, 512 P.Zd 4Z6 (19 73 ). In that de c is i on the 

Co u r t was confron ted with a d i sput e be twe en a t e acher s ' as s ociation 

a nd the board o f educ a ti on. In r es olving ques t ion s relating to 

the scope of negotiations provided under their s tatut e t he y 

recognized t hat "terms and condition" whi c h we r e ne gotiable und e r 

the terms o f the s tatute as s omethi ng more than minimal e conomi c 

terms o f wa ge s and hour s , but some thing l es s than t he bas i c 

educ ation a l polici e s of the board o f educat i on. That Court 

s uggested that the court s of that jurisdiea tion should resolve 

t he se issue s on a ca s e - by - cas e bas is. l 'he Kans as c ourt s uggested: 

- 1 0-
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HI!~£NA 

"The key, a s we s ee it, i s how direct t he impa c t 

of an i s s ue is on the we ll bei ng of the individual 

t e a cher, a s oppo s ed t o its e ff e c t on th e operation 

of the sc hoo l sy~ t em a s a who le." Id , 512 P,2d 435. 

Thi s hearing examin e r be li e ves that the sug ges t e d t es t 

i s helpful in at t empting t o strike the balan ce betwe en subs ection 

(1) and (2 ) o f Section 59 -160 3 o f ou r s ta t ute . 

The Penn s yl van i a Supr e me Court a gr eed with tile Kansa s Supreme 

Court and in Pe nnsylvania Lab or Rela t i ons Ho a rd v. Sta t e Coll e ge 

Area Schoo l Di s tri c t 337 A.2d 262 . 9 0 LRRM 2081 (1975) the court 

stated that it s te s t s ha ll be : 

!!Thus we hold that wh e r e an i t em o f di s pute i s a 

ma tte r o f f undamen t al conce rn t o the emp l oyee s' in~ 

t e r es t in wag es , hOllr s and o tller t e rln s a nd condition s 

o f e mployment, it i s not r emoved as a ma tter subj ect to 

good f a i t h hargaining unde r section 70] s i mply be c ause 

H ma y t ouch IIpon bas ic poli cy . It is the duty o f the 

~ o ard i n the f ir s t in s t anc e and the c ourt s the r eaf t e r 

t o de t e rmin e whe t he r the impa c t o f the i s s ue on tIle 

int e r es t of the emplo yee ~ n wage s, houT s and t e rm s and 

c ondit i on s of empl oyme nt out we i gh s i t s pr obable e f f e c t 

on t he ba s i c policy o f the sy s t em a s a wh o l e . If i t 

j s d e t e rnljn e d that the mat t er i s one o f inherent 

manag eri a l pOli cy hut doe s a ff e c t wa ge s , hours and 

t e rm s and condit i on s o f empl o yment, the public empl oy er 

s hall be required to me e t a nd d i s cus s s uch s ubje c ts 

u pon r equ e st by the publi c empl oyee ' s r epre sentati ve 

pur s uant to s ec tion 702." 

The Ore gon Court. of App e al s als o adopt ed t.he ba lancing 

approa ch. SEE: Suthe rlin Educ a ti on Aso 'n. v. Suth e rlin Sc ho o l 

Dis t ri c t No. 130 , 548 P. 2d· 204 and Springfi el d ~ducatio n Ass 'n. 

v. Spri.ng fi e ld Sc ho ol Di s t r i c t No. 19, 549 P.Zd 1141. In 

- 11 -



1 Suthe rlin the Ore gon ~ourt s t a ted: 

2 

3 

4 

5 

6 

7 

"Ra th e r, the a ppropri a te t es t to be appli ed in 

dete rminin g wh e ther a propos ed subj e ct i s a 'cond i ti on 

o f employme nt' and the re f ore a mand a tory s ubjec t for 

ba r gaining is to ha lanc e the e lemen t of e duca tional 

poli cy involve d a ga i ns t the ef f e c t t he subj ec t ha . 

on a t ea che yl s empl oym e n t ." I d 548 P. 2d 20 5 . 

8 In appl y ing that t es t to the thr ee s ubjec ts in qll e stion I 

9 determine as follow s : 

10 Tea che r Ev a luati on. Thi s Boar d i n ULP "1 6 , 19 75, Billing s 

11 Educ ati on Ass oci a t i on v. Sc ho o l Distri c t " 2, he ld that te a che r 

12 eva luatj.on i s a mandatory s ub j ect o f b a r gaining . We are no t 

13 pe r s ua de d by Re s pondent' s argument t ha t we s hould c hange t ha t 

14 Tu],iIlg. Te a c her e valuat i on s a ff e ct s the very s ec urity of a 

15 te a cher' s pos i t ion. It a f fe ct s h is t e nu Te, JIil' ing , fi ri ng , and 

16 futur e promot i on s . I t i s es s ent i al, there f ore, t o the well be i ng 

17 of th e ind i vidual te a c he r t ha t the mat t e r be a subj ec t o f neg oti a -

18 ti ons . In o rde r for this Bo ard to promot e public bus ine s s by r e-

19 

20 

21 
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23 

24 

25 
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27 

28 

29 

30 

moving ce rtain r e cog niz e d sourc e s of s tri fe and unr es t , i t i s 

es s en t ial tha t we al l ow t he t ea ch e r inpu t on thi s ve ry important 

s u b j ec t a t the ba r gaillin g t abl e . Thi s Bo ar d 's de c i si on in ULP #16 

i s curr ently under jud i c ial r ev i ew. I f t hi s Board' s dec i s ion i s 

ul t ima t e ly ove rturn ed , an o rde r ame ndillg thi s orde r will be i s s ued 

in acc ordan c e with th a t de ci sion. 

{lous ing and Ut i l i ti e s. Thi s he ar i n g e x am i ner ha s determin ed i n 

hi s f indings o f f ac t t ha t there i s no o f f icial or un o f f icial 

se llool po li cy requiring te a c hers to li ve i n s c hool dis t ri c t hou s in g . 

Nor did he find an y pressure t o he e xe rt e d on t he t ea ch e r to live 

t he re. Be cau se i t i s no t ma nd a t o r y tha t te ache r s live in th i s hou s in 

we do not fi nd 11 0 us in g and uti l i t ie s t o be r e l a te d t o t he i ndiv i du a l 

31 well hejng of th e te a t he r . True, a s the hou s ing c os ts and u t il i ti e s 

32 go up, the tea c he r s f ee l it i n the ir payc he c k. But th a t is tru e of 

a ll pe r so ns who rent. 
TKI,I'.E. ' 5 
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1 Thi s hear i ng e xamin e r fi nd s , howe veT~ tha t the r e i s noth i ng 

2 t hat mak e s t he s ubje ct an i l leg a l s ubj e ct of bar gain i ng . The re ~ 

3 fo re we f in d it t o be a pe rm i s si ve s ub j ec t o f ba r gaining . 

S cJ~.9..Ql~!94u rs. This he ar ing e xaminer do es no t concl ud e th a t 

5 the hou r of beg inn i n g sch ool cl ose l y af fe c ts t he we l l be ing of 

6 t he i ndividual te ac her . Whether or no t s c ho ol st ar ts a t 7 :00, 

7 8:00, or 9: 00 re al l y doe s no t s igni f i can tly a ff ec t t he indi vi dual 

8 te acher. I the re fo r e do not fi nd t he time s c ho ol sta r ts to be 

9 a mandato ry sub j e ct of h a rg ai ning under 5 9 ~1 60 3( 1) . I do not, 

10 howe ve rJEind tha t the Sc ho o l Dis t ri ct is p r eC lu ded fr om 

11 ne go t ia tin g on t he sub ject by S9 ~ 1 60 3 (2) . I therefo re f i nd t ha t 

12 t he ti me s choo l beg in s i s a r ermis si bl e s ubj ec t o f ba r ga in i ng. 

13 DI SC USS ION 

14 Again, no t t o be lahor t he po in t , but t o poin t o ut tha t th i s 

15 h ear i ng e xamine r cons i,de re d tIl e i s s ue of Ind ian e du ca t ion a nd 

16 the pre se r va ti on of thei r cultur a l i nt e gr i t y , 1 c ann o t find tha t 

17 my de ter mina ti on i n th i s ma t t e r In a ny way harmed th e goa l of the 

18 Roc ky Boy Sc hoo l Di st r ict. The ma t ter s I det e rmine d t o be 

19 ma nd a to ry subj ec t o f ba r ga i ni Ilg and p ermi ss i ve s ul>j ec t s of b a r -

20 ga in i ng i n no way l imI t t he r i g ht of the Sc hoo l Ho a r d t o ca rry 

21 ou t t he ir f uncti on s i n th e Sc ho o l Dist r i ct . Th e ir goal s ho ul d 

22 be th e same as OUTS , t o p romo te publi c bus iness a nd p rov ide the 
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TI1I1I1UI " 

HELBNA 

st lld e nt s wi t h the be st e du ca tion po s sible. I f s llbj ec t s wh ic h 

af fe c t the we ll - bei n g o f i ndiv idual t eac hers a r e no t proper 

s ubj ec t s of colle c tive ba rg ai nill g the n th e r es lJltan t st rife and 

unre s t wi ll pr ohib i t t he sc hool d i s tr i c t f rom attainin g it s goa l. 

Ita ther t han Vi e win g cO ll ec tive bar ga inin g as a th r e a t to i ts 

auton omy , I would e ncour ag e the Sc hool Di s tri c t t o vi e w co llec ti ve 

ba r ga in i ng as a t oo l Wlli c h can be used a s a n a id in it s ul t ima te 

goal o f pro v id i ng til e be st possi bl e educ a t ion f o r the s tude nts of 

it s Sc hoo l Di stri c t and to in s till the c ultura l he r i ta ge and pride 

i n the s tude nt s . 
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1 CONCLU SION S OF LAW 

2 1. The Sc hool District through i t s hara s s ment of RHEA h ave 

3 fa i ],ed to bargain in good faith and have ther e fore conlnt it t e d an 

4 unfair labo r practi c e a s defined h y 59-160S( J )(e). 
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2 . Th e Sc hool Di stri c t is guilty of an unfa i r labor pra c tice 

in it s f a ilur e to barga i n on the s ub j e c t of teacher evaluations , 

a s it ha s f a il ed t o b a r gain in g ood faith, a s defined by 59 -

l605(J)(e). 

ORDER 

I . Th e Sc hool Di s trict s hall c e ase an d de si s t fro m fur th e r 

de mand s on RBEA c on c e rn i n g its byl aw s , constituti o n , memb ers h ip~ 

and attend ance of RHEA' s member s a t the Ille eting of hoth loc al 

and statewide nle e tin gs . 

2. Th e Sc hool Di s tri c t shall mee t with RHEA repr e senta t ives 

and ba r gai n on t. he subj e c t o f t ea c her eval ua tions. 

3 . The pr e sen t ch ai rma n of th e Schoo l Di s tri c t s ha l l s end a 

l e tter to thi s hearing examiner s tating t hat the Se llo e l Boa rd a nd 

it s admini s trators f ull y und e rsta nd th i s deci s ion and o rd e r and 

intend to c omp l y wi t h it. 

Da te d thj s 14th day of December, 1 97 6 . 

BOARD OF PERSONNE L APPEALS 

BY£7Lr(;inY?~ 
HearIng Examiner 

CERTIFI CATE OF MAILING 

* * * * * * * * * * * 
I, Yonda Bre ws ter, here by ce r ti f y and st a te that I did on 

the 1 4 t h d ay o f "e cember , 1 9 76, mail a c opy o f th e ab ove Fjndin g s 

of Fac t, Conclu s ion s o f Law, and Rec ommended Or der to t.he f o ll owing : 

"Mr . Ros ~ Ca Ilnan 
At torn e y 
1 72 1 11th Avenue 
Hel e na, I1T 59601 

, , 

Ms . Em i lie Lorillg 
Hilley & Lo rin g 
1713 Tenth Avenue South 
Gr e at Fa ll s , MT 59405 

Vond; rew s ter 


