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BEFORE THE BOARD OF PERSONNEL APPEALS 

* * * * * * * * * * * * * * * * * * * 
TfAt-ISTERS, CflAUFFEURS, WARflIOUSEMEN, ) 
& II ELPERS UNION LO CAL #~4R, ) 

) 
Comp lainant, ) 

) 
- v- ) 

) 
CITY OF LIBBY ) 

) 
De fendant. ) 

"1P-11-/91~ 
FINDINGS OF FACT 

CONCLUS IONS OF LA,I 
AND PROPOSfD ORDLn 

* * * * * * * * * * * * * * * * * * 
10 An unfair labor practice charge was fjled by Teams ter s , Chauffeurs, 

11 Harehousemen. & lie lpe r s Union Local HJI I,8, (Uni on) against the City of 

12 Libby (City). The charge makes the fo ll owing four a ll egations: 

13 I. About 2-10-76 defendant did attempt t o elicit signatures on a 

14 petition prepare d by the defendant, to repudiate the ce rtified bargaining 

15 representat i ve . 

18 2 . About 2- 15-76 defendant submitted a bargaining pro po sal directly 

17 to the members o f the bargaining unit. 

18 3. About 2-18-76 d e fend a nt, by letter, proposed a n incr e a se in wages 

19 a nd clothing allowance and withdrew all old agreements previously resolved. 

20 4. Defendant refuses to abide by Sec ti o n 11-1024.3, R.C.H., 19~7 , 

21 although the taxpa yers were a sses s e d two mi l Is to pay for impiementinq sa id 

22 Section. 

23 A hearing on the c harge s was held in the Fir e tlall at Libby , Montana, on 

24 Ju l y 13, 1~76. Robert Skelton represented the Union at the he aring, and 

2~ David W. ~Iarman r e presented the Ci ty. 

26 After r ev i ewi ng the tes timony and e vidence presented at the hearing, 

:a7 have determ ined that th e re is in s uffi c i ent eviden c e to base any typ e o f 

28 decision a s to charge number 3 as above quoted. The r efore, that charge i s 

29 dismissed . 

30 As to the remaining three c harge s , the follOWing a re my F indings o f 

31 Fact : 

32 
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1 FINDINGS OF FACT 

2 I . Th at on or about february 18, 1976, the City of Libby sent t o Robert 

3 Skelton, attorney for the Union, a proposal e ntered into evidence as Comp l a in-

4 antIs e xhibit 1. That exh ibit stated on the la s t page of the propos al: 

5 liThe Cit y holds the terms and condit ions contained in this aflree~ 

6 mene open to the union for a pe ri od of ten day s from Februa ry 

7 18, 1976, if the agreement is not accepted with in that time 

8 it s hall au t omatica ll y be withdrawn." 

9 2. Mr. Ske lt on has appeared with Union represen t a ti ves at previous 

10 negotiation session wi th t he city. 

II 3. Mr. Skelton after rece i ving the City's proposal. sent the proposa l 

12 to Leonard Oris ool 1, s:ecretary""tr,ea s.ur,er ,.0f Loca l ~48. 

13 ~. Mr. Driscoll in turn s e nt the propo sa l t o Jack Eagen, Business 

14 Representativ e for the Union. Upon r ece ip t o f t h e proposa l, Mr. Eag e n 

15 contacted Mr. Harmon and req uested an extension of t ime to accept t he of f e r. 

16 Mr. Harmon was adaman t in r e fu s ing the exte n s ion. 

17 5· Edward Baker, li bby Ci t y Counc ilman and t he Ci t yls r e pr e s e n ta tive in 

18 the negot iati ons, te s ti f i ed th a t he wasn't sure precisely how the po l i cemen 

19 got a copy of the proposa l, but bel i eves tha t he j u s t t oo k a copy down and 

20 handed it to them. The testimo ny i s c l e ar that the poli cemen were pres e nted 

21 with a copy of t he propos a l, and the t e st imony is al so quite c lear that COllnc il -

22 man Baker was respon s ibl e for presentin g it to them. 

23 6. Re spondent1 s ex hibit A, a dup li cate of Comp lainant 1s e xhibit no. 1, 

24. s hows the agreement wa s signed individually by e a c h of the members of the 

23 po l ice f o r ce as an a c c e ptance o f th e City's o ffer. The City through it s a t to r-

26 ney, Mr. ~t arrnon, stat e d upon inquiry o f Fred Brooks , a membe r of the Uni o n, 

27 that a lthough the Cit y wou l d like to have the Union r es pond t o their pro pos al, 

28 that if t he Uni o n wa s n1t go ing to respond, then the s ignatures of t he Uni o n 

29 member s was s uffi c ient. 

30 7. Mr. Fr e d Brooks tes tifi ed that upon his reque s t, that he o b t ained 

31 from Mr. Baker what is mark e d as Complainantls exh ibit #2 which i s a copy of 

32 thi s Board's regu lation for Petitions for De ce rtif i cation and a pet iti on whi c h 

states the purpose of the pe tition ; 5 to decertify the Union. Testimony 
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1 e li cit ed fr om a i' witness e s e s tabli s hes that at no time wa s there any press ure 

2 fr om the City o r any of i t s representati ve s to have the membe'rs of the Union s'iQn 

3 the petit.ion. Mr. Baker did s tate to' Mr. Broo ks that a s l o ng a s t he men ar e 

4 in t he Union. he could no t de a l with t he m directl y. 

5 8. The i nsurance n OOtJ held by t he po l ice department i s in surance prov id ed 

6 th ro ugh the Teams ter' s Uni on and i s diff e rent ins uranc e from that o f other Cit y 

7 emp I oyees. 

8 

9 CONC LUSION OF LAW 

10 1 . In v i ew of the a bove Finding s o f Fact s, co nclude t hat t he Ci t y of 

11 libby is no t gu ilty o f an unfair l abor pra c ti c e a s cha r ged in Co unt l o f 

12 Complaina nt' s Pet i tion. Al t ho ugh Counci l man Baker used poo r judgme n t in pro -

13 v iding Complainant' s e xhibit # 2 to Fre d Brooks , he did in essenc e p rov ide Mr. 

14 Broo ks with no thing mo r e th an a copy o f this Roa rdts rule s . Th e r e i s abso lu t el y 

15 no evidence on r e cord which establ i s he d th a t Counc i lman Baker o r for that matter 

16 anyone fr om the Ci ty e ncouraged t he s ig n in g of t he Pe tition for Decer ti f i cation 

17 o r e nco ur aged Mr . Broo ks i n i n i t ia t ing the pet i t ion dri ve. 

18 2. from the above F i ndings of Fact, I co nc lud e th a t t he City o f lib by i s 

19 guilty of a n unfa ir l abor pra c ti ce a s alleged i n Count II o f Compl a i nant ' s 

20 Pe titi o n. By presen ti ng i ts propo s al dir e c tl y to t he memhe r s hi p wit h the 

21 c on t ing en cy: liThe City ho l ds the terms and c ondit i on s conta in e d in t hi s 

22 agre eme n t open t o t he Un ion f o r a peri od o f te n days from Fe brua r y l R, 197f, 

23 i f t he a g reemen t i s no t acc epted wi thin that t ime it s ha ll a utoma t i ca ll y be 

24 \,'1i t hd r awn, II the City ha s e ng ag ed in in d ividu a l barg a in ing and ha s de pr i ve d 

25 the empl oy ee s o f the ir right s guarant e ed und er sect i on 59- 1603 whi c h i s a n 

26 unfa i r l abor p ra c ti ce as defined by 59-106 5 (a). 

27 Le t me a dd for the pur pos e o f c l a rif ication t.ha t i t i s not the s howing o f 

28 t he pro po sa l to the empl o ye es f o r whi c h I am fi nd ing the unfa i r labo r prac ti ce. 

29 That. I would in terp r e t as nothing more than an i nfo rmat i o nal se r v i c e by t he 

30 City t o the empl oyees. The be hav i o r f o r wh i c h I am finding t he unfair la bor 

31 p ra c ti ce i s the conting enc y at t ache d to t he con t ra c t which in es s e nc e does 

32 no t allow the Union t o ef fecti ve ly r es po nd t o the proposa l and t.hus for ces the 
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1 employees to act individually in o rder to take· advantage tif the o ffer and 

2 setLIe the dispute. This is especially true in view of the fa c t the pro posa l 

3 was not sent directly to the bargaining represen t at i ve. If such bargaining 

, technique were a llowed to s ta nd and no t be kept in check, then the ent ir e pur-

5 pose of t he Titl e 59, Chapter 16 would be c ircumv ent ed . 

8 3· From the a bove Findings of Fact, I conclude that the City of libby is 

7 no t gui I ty of an unfair l abo r practice as a lleged in Count IV of Complainant's 

8 Pe titi on. The testimony and argumen t s are sketchy a s t o the exact fa c tual 

9 situation whi c h now exis ts concerning ins urance and the negotiations which have 

10 transpired thus far. I attribute the sketchines s to the difference in int e r-

11 pretation which each s ide gives to the s tatute involved, Section 11-1024.3. 

12 In o rd er to avoid any further confus ion, I wi 11 gi ve thi s Bo a r d' s interp r et a -

13 tion o f the respons ibilities that thotstatute puts on both ' parties as it 

14 concerns Titl e 59, ' Chapt e r 1(1. 

10 Secti o n 11-10211.3 provides: 

18 "GROUP INSURANCE FOR POLICEMEN -- PAYMENT OF PREMIUM. 

17 Cities of a ll classes , if they provide ins uran c e for 

16 o the r cl t y empl oyee s und e r Se c ti o n 11 - 1024 s hall : 

19 (1) provide the s ame insurance to their re s pe c tiv e 

20 pol i cemen; 

21 (2) notwithstandilng Section 11-1024, pay the full 

22 premium of each pot iceman' s insuranc e covera qe 

23 for the po li ceman and hi s dependents. 11 

24 (Empha s i s added) 

25 Researching the legislative hi story of t hi s sec ti o n did not shed anymor e 

26 light o n the meaning of t~e statute than ca n be found in the text o f th e s ta t ute. 

27 I, therefore, must conc lude th a t the in tent o f the legislature i s t hat whi c h 

28 ca n be di s eerned f rom the f ace of the statute. 

29 As my Findings o f Fact show , the City of libby presently prov id es in s ur-

30 ance to o ther city employees . The City ther e f o re i s obi igated by t he above 

31 quoted l a ng uage t o pa y the ful I premium for t he policeman and hi s dependent s 

32 as it would cost under that insurance protec t ion 'provided other c it y employees. 

-~-
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1 This is not a bargainable item, but rather a sta tu tory right of the po ll c~nen. 

2 The po li cemen, howeve r, a r e not under the s ame i nsuranc e po lley a s th e 

3 ot her Cit y emp loyees. As my Findings o f Fact s how, they ha ve o pt ed t o be 

4 covered by the Teams ter's in s urance, wh ic h i s be tter cove rage tha n that pro -

5 vide d by the City. Thi s i s a log ica l s t ep cons idering the hazar dous occupa -

8 ti on o f th e po li ceme n. 

7 The City, however, i s unde r an obi i9a ti on by t he above-quo t ed statut e 

8 only to pa y that amount which i t would cos t to prov ide cover ag e under the 

9 in su r anc e prov ided to a ll c i ty empl oyees. ANY ADDITIONAL AMOUNT IS A BARGAIN -

10 ABLE ITEM. So it i s no t an unfa ir labor pr ac ti c e und e r Title 59, Cha pte r 16, 

11 f o r t he Ci ty to nego ti at e on t ha t amount whi c h t hey are not sta tu tori I y 

12 r equired t o pay . 

13 Clause 11 of the cont ra ct s ignee by t he membe rs of t he Union Feb ru a r y 

14 28 , 1976 , s ta tes: 

15 "11. Effective July I, 1975, the Cit y s ha I I pay i nto the Montana 

16 Teamste r s Em p l oye r s Tr us t t he fo 11 owi n9 amoun t s : ( I ) If the 

17 pol i cernan i s singl e, the sum o f $2 0.73 per mo nth ; (2) I f the 

18 patrolman i s mar ri ed but has no c hi Idr en, t he sum of $42. 74 per 

19 month; 0) I f the po l iceman is ma rr i ed a nd ha s a fami ly , the 

20 s um o f $50. 83 per month. The Ci ty s hall make a $10 . 00 contribu-

21 ti o n fo r the hea lth and welfar e o f the po li ce c le rks . The amoun t s 

22 herein specifi ed s hall be pa i d in I i e u of wages {befo re tax es } 

23 for eve ry membe r of t he bargaining unit who wo rked 80 hours o r 

24 more the pr ec eeding mon t h. to p r ov i de a paid hea lth and accident 

25 in s uranc e p la n . The payments are t o be made on o r before the 

26 10th of ea ch month. " 
27 If the a bove qu o ted amounts in the p re se n t contract are the s ame premium 

28 amounts for the in sura nce cove rage enj oyed by ot her c ity em ploy ees , t hen the 

29 Cit y ha s comp lied with 11 - 1024 . 3. If th e Union des ires mo r e prem ium to be 

30 paid by th e Ci t y , the n t hey must su cceed t hro ugh negot ia t i ons. 

31 The Compl a ina nts in their bri e f on this matter ma kes r e fe r en ce t o t he 

32 fac t that t he City has levi ed a 2 mil' t ax to support th ese pa yments. The 
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1 City is under a duty t o mee t it s obI i gat i o n o f ~) ayin9 the premiums of the 

2 pol i ce offi cer s a s ha ve p rev ious l y stated . The levy ing of thi s mill levy 

3 does not, however. increas e their statutory ob I iga t ion under 11-1 02 11.3. They 

4 sti' 1 do no t have t o pa y any more premium than the amount f or t he insurance 

5 coverage of o t her City emp loyees. 

e Paragraph 2 o f c la use 11 of the Fe bruar y 28. 1976, employe e s igned agree-

7 ment reads: 

8 lilt is s pecif icall y under s t ood and agreed that jf R.C.M. 

9 1947 . Sec, 11-1024.2 is declared uncon stitutional. or if 

10 t he Ci ty decl ares not t o con t inue it s group in s uran ce plan 

11 an d t he refo r e el imi na tes the condit io n precedent conta ined 

12 in Sec. 11 - 1024.1, then a ll amou nt s over a nd abov e $10.00 

13 per emp loyee per month a s contributi o n, s ha ll be c on s id ered 

wag es a nd ta xe d acco r di ng ly . The $10 .00 con t r ibut i o n s hall 

15 be cons id e red in 1 ieu o f wages. 1I 

16 If e ither of the two con di t ion s occur a s st a ted in t he a bove quo t ed para-

17 graph (I be lieve th e s ec tion mad e re f e ren c e to .... Ja s mea nt t o be 11 - 102l.j .3 r e fer-

18 ring to Po li cemen and not 11-1024.1 r eferr ing to firemen), then I would say that 

19 th e r e wo ul d be a c ha nge of co ndi tion s which would ne ce s s itat e t he r e -ope ni ng 

20 of negotiation s . I f however, bot h s i de s a r e willing t o agree to t he above 

21 quot e d parag r a ph, t hen t here wou ld be no nec ess it y of r e-ope ning nego ti a ti o ns. 

22 I t shoul d be unde rstood, however, that the Ci t y cannot re fu s e t o meet i t s 

23 s t a tutory o bliga t ion un t i l th e Uni o n ag r ee s t o the above qu o t ed conditi o n. The 

24 City may p rotec t it se lf by s t ating tha t Clau s e 11 i s agreed t o onl y so long as 

25 Sec ti on 11 -1024.3 i s va li d and as l o ng a s the rema ind e r o f t he Ci ty employe e s 

26 have an in s ura nce prog r am . 

27 

28 PROPOS ED ORDER 

29 1. The Cit y of Libby sha ll c ea se and de si s t from an y furth er indi v idual 

30 barga ining . The Ci t y o f Libby s hall mak e all further proposals thro ugh the bar- -

31 ga ining re pre se n ta tive of Teamste r- s . Chauffeu r s , War e hou s eme n & He lpe r s Union 

32 Loca l #448. The City s hall ref rain f rom making proposal s direc tl y to the 

membership. 
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2 . The City o f Libby shall continue to mee t its statutory obligation 

under Section 11-1024. 3 as it has in the past , a nd s ha ll r ef rain f r om r e quiring 

a cond ition precedent to that sta tu to r y requir emen t , unless it i s ag reed t o 

by the Union. 

3. Th e City of Li bby. th r ough it s counsel. Oave Harmon, shall send a 

l et t e r to the admini s trator of the Board o f Per sonnel Appeals s ta t ing that 

it understand s this o rder and intends to c omply with it. Th i s lette r shall be 

s ent within 20 days after this decision becomes final or a final o rde r i s 

i ss ued . 

Dated th i s 23rd day of Septemher J 1976. 

BOARO OF PERSONNEL APPEALS 

BY ~ f 15k 
lf~ L.pajnter 

Hear in ~l Examiner 

CERTIFICATE OF MAILING 

I, Jani ce M. Fishburn, hereby certify a nd s t ate that J did on the 23rd 

day o f Sep t ember, 1976 mall a copy of the Findings of Fact , Conclusion s of 

Law and Propos ed Order t o the following: 

Robert Ske l ton 
At to rney at Law 
127 East Main 
Mi s soula. MT 5980 1 

J~ !f k tf9 f:;n i L9c:a I Rep re s en t a t i v~ 
Je~m5 ~er~ : " , ~halJff.~urs , Hare housemen. & 
H ~ lpers Union , loca l #440 
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City o f libby 
Offi ce of Mayor 
Libb y. MT 59923 
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