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BEFORE THE BOARD OF PERSONNEL APPEALS 

2 LOCAL 5:!l LA. F. F., 

3 Compl a inant, 

4 Vs-

5 CITY OF BILLINGS 

6 Defendant. 

7 * * * * * * * * * ~ * * * 

IlLP- 3 -19'7(P 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 

RECOlAMENDED ORDER. 

* * * • * * * 
8 On January 27, 1976, Compla inant, Local 521, International Association 

9 o f Fire Fighters (Uni on), fi l ed an unfair labor practice charge against the 

10 Defendant, City of Billings (City), alleging that the City had raned to 

• 

11 bargain in good faith and has t herefore committed an unfair labor practice as 

12 defined i n 59-1605 (l)(e). Specifically, t he Uni on alleges t hat the City , by 

13 failing to engage in t he grievance procedure as 0utliined i n t he agr eement 

14 between t he parties, is guilty of refusing to bargain in good faith. 

15 A hearing was held in Billings, Montana, on April 22, 1976, and briefs 

16 were submi tted on the matter on May 5, 1976 . From the hearing the fOllowing 

17 are my find ings of f ac t s : 

18 1. Local 521 I.A.F. F. is t he bargain i ng representative for the fire dep-

19 artment except the chief and ass istant chief. 

20 2 . An agreement exists between the City and the Union whi ch was in effect 

21 at the time of the alleged grievance. 

22 J . Arti cle XVII of that Agreement estahl ishes a grievance and arbitra-

23 tion procedure. 

24 4. Captains Diede, Larson , La Motte, Frink , Damjanovich and Dillon 

25 instituted the first step of the grievance procedure by reporting their 

26 grievance to the shop steward, Pat Schmeing. 

27 
5. On November 21, 1975 , Pat Schffiaing, reported the grievance to Chief 

28 Wallace W. Frickle. 

29 6. Chief Frickle stated in a l.etter that he was unabl e to r esolVe the 

30 problem and s uggested that the grievance be carried to the next step'. the 

31 Grievance Committee Chairman for furt her acti on . 

32 
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7 . The Chairman of t he Grievance Commdttee, Robert Dozier , presented 

2 the gri evance to C. Brent Hunter , Direc t or of the Department of Persolli1el and 

3 Safety. 
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8. On November 28 , 1975) Mr . Hunt er in a l etter addressed to Mr . Dozi er, 

denied the grievance , recorrrrnending the individual captains take the matter 

back t o the Classification Appeals Committee. 

9 . In a lett er dated Decemher 3, 1975, Mr . Dozier requested the matter 

be s ubmitted fo r arbitrat i on. 

10 . On December 9, 1975, Mr. HlU1ter submitted Hr. Bill Ander son's name 

as a s uggested arbi t rator. 

11. A letter dated December 10, 1975, was s ent to Ur. Anderson by Mr. 

Dozier r equesting on behalf of the Union and the Oi ty that he s erve as the 

arbitrator. 

12 . On December :31, 1975, Mr . HW1ter sent Mr. Dozier a letter stating 

that an agreed date f or the hearing before the arbitrator wa s J anuary 22, 

1976. 

13 . A letter noting that confirmation of the January 22 date was sent 

t o the arbi trator by tIT. Hunter . 

14 . On Januar.Y 1) , 1976, Mr . Hunter sent a l e tter to Mr. Dozier stating 

t ha t the Ci ty has decided to f orego the pending arbi tration hear i ng as sert

ing that the issue of the gri evanc e was outside the r ealm of a valid gri evance 

1; . On January 15, 1976, in a letter addressed t o t he arbitrator A~. 

Dozier informed the arbi t rator that even though t he City had abandone d t he 

pending arbi trati on, that t he Uni on planned on being present at the January 

22 hearing date. 

16. On January 17, 1976, the arbitrator wrote a letter addressed t o 

both parties, withdrawing as arbitr ator in ord er to avoid being caught i n the 

mi ddle. 

17. On January 20, 1976 , Mr . Dozier wrote Mr . lhmter r equesting the 

City 's cooperation in s elect ing a new arbitrator to r eplace l!r. Anderson. 

18 . 1~. H~mter replied on January 22, 1976, that the City di d not 
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want to take the matter t o arbitration. 

DISCUSSION 

The Union ass'ert s that. t he City is guilty of an unfair labor practice 

by fail ing to bargain in good faith in violation of 59-1605 (l)(e ). The 

charge is a r esult of the City ' s refusal to proceed with the arbitration of 

the gri evance. 

The City's argument i s thst Classificati on i s a management right citing 

59- 1603(2)(e): 

II( 2 ) Public employees and their representat! ves shall recognize 
the prerogatives of public employers to operate and manage thejr 
affairs in such areas but not limited to: 
(e) determine the methods, means, job cl assifi cations, and personnel 
by which government operations are to be conducted . 1I 

The City argues that management rights are not subj ect to grievance 

procedure. 

The Uni on in its argument relies heavily on this Board's previous order, 

International Brotherhood of Painters and Allied Trades , Local No. 1023 vs 

Montana Sta t e University and Barry Hj ort. The City contends, however, that 

tha t decision is not appli cable here because it did not decide the issue of 

manag~ment r ights. 

The i ssue therefore presented at this hearir€ is mayan employer refuse 

t o arbitrate a matter on the grounds that the sUbject matter of the grievance 

concerns management rights. 

In the Collecti ve Bargai ning Act for Public Employees " the Legislature 

stated the policy of the s t ate of Montana: 

59-1601 Policy: In order to promote public business by removing 
certain recognized sources of strife and unres t , it is the policy 
o f the state of MOnt ana to encoura e the practice and procedure of 
collective bar to arrive at riendl a ustment of all dis utes 
between 'publ i c and the r employees. emphasi s added 

Section 59-1610( 2) states : 

" 2 . An agreement may contain a grievance procedure culminating i n 
final and binding arbi t ration of unresol ved grievances and disputed 
interpretations of agr eements . 1I 

A grievance procedure Which CUlminates in fina l and binding arbitrati on 

is one mechanism in collective bargaining which allows employers and employees 
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to arrive at friendly adjustment of all disputes, This is in agreement with 

2 the policy established by the legislature I and it is essential that this Board 

3 encourage the enforcement of those contractual provisions wherever possible. 

4 In the Painters decision our order reads: 

5 It is not within the jurisdiction of the Board, to decide whether 
grievances are suitable for submission to contractual grievance 

6 procedures. Nor is it the right of management or labor to resolve 
disputes of the contract by ignoring them. The only party which 

7 can initiate or withdraw a grievance is the aggrieved party, if 
the grievance procedure is to be utilized at all. 

8 
... Reiterating, it is not within the ,jurisdiction of the Board 

9 to rule on the merits of the grievance in question, Whether 
or not the unilateral action of permitting students to paint 

10 their own rooms is justified or not lmder the existing contract 
is not the question here. What is in question however, is did 

11 the employer by refusing to take part in the llcontractual mechan..,. 
ismB for the ongoing process of collective bargaining, refuse to 

12 bargain in good faith? The answer to this quest:Lon is in the 
affirmative. I! 

13 
The defense of the City that classificata~n is a management right and 

14 
therefore not subj ect to the grievance rrocedure is not well taken here. Step 

15 
III of the grievance procedure as set out in the AgreeI'lent between both parties 

16 
states: 

17 
I! ••• The arbitrator's decision shall be final and binding on both parties, 

18 but he shall have no power to alter in any way the terms of the Agree~ 
ment, City Ordinance, State Law,or F'ederaf" Law .... Ii ( emnhasis added) 

19 
Under terms of the agreement, an arbitrator could not alter state law. 

20 
If the grievance deals with a matter left exclusively to the prerogative of an 

21 
employer as in 59-l60J( 2)( e) as alleged by the City, then the arbitrator must 

22 
take cognizance of that fact and his decision must reflect that fact. The 

23 
City is protected in that it has redress through the district court if the 

24 
arbitrator's order is issued contrary to the agreement. 

25 
It is granted that this Hearing Examiner could conduct a long, drawn-out 

26 
hearing to decide if the grievance concerns a mana~ement right. That, however, 

27 
would provide for expensive duplication of hearings and take the matter out sid 

28 
the contractual agreement between the parties which was established to allow 

29 
the parties lito arrive at a friendly adjustment of all di,sputes between public 

30 
employers and their employees. 1I In turn, that would result in a circumvention 

31 
of the intent of the Legislature 

32 
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To reiterate , t hi s Board mus t encourage and s uppor t Agr eements which pro-

2 vide the necessary mechani sms t o reach fr i endly adjustments of disputes . The 

3 gri evan ce pr ocedure providing f or b inding arbi t rat lon does j ust t ha t in this _ 

4 f act si t uation . The city ' s ri ghts are suffi ci ently pr otected i n the gri evance 

5 procedur e and were obviously i ntended to be protected by t he phrase stating the 

6 arbItr ation cannot alter stat e l aws . Ther efore , the only concl us i on t hat I 

7 ca n reach is t hat t he City i ncorrect ly ref used t o pr oc eed wi t h the arbitrati on 

8 i n question as request e d by the Union. 

9 
A s econd is s ue wa s injec t ed i nt o t hi s 'hear i ng by t he Cj t y in i ts brief , 

10 
T.he Ci ty al l eges t hat the grievanc e in question was f i l ed a f t er the J-day 

11 
limit set by t he gr i evance pr ocedure. We f ind no mer i t to tha t a rgument. A 

12 
gri evance concerni ng sa l ary i s a cont inuing grievance , and each day t he cap-

13 t ains " are not properl y placed on the classifi cation ma t rix would i n essence 
14 

consti tute a new grie vanc e . Theref or e t he capt a ins coul d choose any one of 
15 

those days as the subj e ct of t heir gri evance . 

16 

17 CONCLUSI ON 

18 1 . The Ci t y has ~ailed to bar ga i n in good f ai t h as required i n 59- 1604 

19 and is t herefore guilty of an unfair labor practi ce a s def ined i n 59- 1oo5(1)(e.) 

20 2 . The grievance i n question compli es wi th t he 3-day requir ement of the 

21 gri evance pr oc edure . 

22 ORDER 

23 The Ci t y shal l proceed with t he arbitr ation as ca l led f or in Arti cle XVII 

24 of t he agreement be t we en the Ci ty and the Union; and a r eport sha l l be made t o 

25 t he Execut i v e Secretary of t hi s Board by the City of what steps are be i.ng jm-

26 p1ement ed t o compl y with t.his Order. 

27 Dat ed t his 28t h day of Hay, 1976 . 

28 ~ , Lv" 

-tJerry; 
Hearing Exami ner 29 

30 

31 
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CERTIFICATE OF MAILINe. 

I, Trenna Scoffield l hereby certify and state that I did on the 28th 

day of May , 1976, mail a true and correct copy of the Findings of Fact , 

Conclusions of Law and Recommended Order to the following: 

M~ . Rosemary Boschert 
Attorney at Law 
219 Hedden-Empire Bldg 
Billings , lit 59101 

~W. Frank Richter 
Office of the City At t.orney 
720 Nort h 30th Street 
Billings, Ht 59101 


