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Mr. Chief Justice Frank 1. Haswell delivered the Opinion of the
Court.

The Board of Trustcees of Billings School District No. 2

appeals from the order of Lhe Yellowstone County Dlstrick Court
.

denying the School District's petition to modify the order of

the Board af Personnel Appeals. The BPA's order determined that

District No. 2 had committoed an unfair labor practice by coerc-

ing its teachers to surrender thely right to strike.

The BPA's order stated in part that the District shall
not issue individual contracts which include terms of cmployment
not yet adopted in a master agro¢ement. The District staanchly
defends 1ts right te issuc individual contracts Lo teachors after
contract negotiations have reached an impasse, and L fears thal
the BPA order, if upheld, wili interferc with its ability to kecp
its sclhicols operating when no agreecmenlt on o a baster contracl can

be reached. Our decision dous not concera the Districlt's right

-

to issue individual contracts pricr to adopticon of a mastor agiee-
e T T e e Y

ment. We are concerned hore wilh bhe lssuance of individual Leach-
er contracts during the pendency of a lawful strike oaond hold only
that under the facts of this case the District's use of individual
contracts to terminate the strike was an unfair labor practice
under section 59%-1605(1) (), B.C.M. 1947,

During the Ffirst ten wonths of 1975, appellant bisbrict
and respondent Billings BEducalional Assocliation attempled to noego-
tiate a new contract Lfor District btcachers.  Hegobiallons were

unsuccessful and Districl schools apened in the fall of 197% with

the teachers working without o contracl.  On Golbober 2, £975%, the

'

teachers went on strike. Three days latoer, the Distlrict's [inad

offer was rejectod and BPA medialors withdrow,  With negolial fong

having ceased, the District mailed o Jetter with an altachaed con-

tract to each of iLks teachury. Faeh letter stated that Lhe tcacher

would be replaced unless his or her contract wag signed and returnoed



by Qctober 14, 1975, and I or she returned to work by Dotober
15, 1975,

on Qctober 10, T97%, BEA Filed a complalnl with the BPA
in which it alleged the birustrict bad violated seclion 59-1005(1)
{a) (&), R.C.M. 1947, of the Collective Bargdining act by its
refusal to bargaln. In addition BLla's brief contended that the
Bistrict had coverced teachers by mailing them LuLLufs contain-
ing a threat of discharge. After conducting a hearing on the
charges, a BPA hearing examiher concluded that the District had
violated section 5%-1605{(1) {¢} by relfusing to bargain, put Lhat
the complaint failed to give the District falr notice of the
charga of coercion, and thus he could not consider that charge.

The BPA adeptoed the oxiuner's Finding Chae Lhe District
had refused to bargain, and in addition, concluded that the Dis-
trict had attempted to covrce ity feachers inlo signing contracts
and returning to work, bhoerebhy interfering with cheir right to
engage in concerted acbkivitics sneluding the vight to strike.

The District poelilluncd the Yellowstone Counby Disbeick
Court to modify the BPA's order iosoflac as iL orderocd Lhe District
to cease using individual contrachs providing for wages, hours,
fringe benefits, or other cowditions of enploywment. he Bistriot
Court denied the petition and this appeal followed.

The sole issue 1s wholher the District Court commilbicd

R e o e

reversihle error in affirminyg BPA's decision that Lhe madl 111:} ufF

TR

individual contracts was an unfair labor pracecice under the facts
_,—--wr———""——"'—""'__"m .
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of this cage. ——

The bistrict contends thab BEAYS complaint faiicd Lo give
notlice of the charge of cocrcion; thoat the evidenoce proesentod ot

the hearing belfore the BPAYs Lrial cxaminer docs nol support L

conclusion that the District coorecd its fooehers: aind Ll

H T S

tion 75-6102, R.C.M. 1947, authorizes the Disbrict Lo Logue




individual teacher contracts containing terms of cnployment not
already adopted in o master agrecmnaent.

Phe first issue prescuated by defendant is whother BEA'S
complaint compl led wilh the requirements of notice for admin-
istrative hearingsg. Scebion Bz=4209(L), R.C.M. 1947, of the
Montana Administrabive Procedure Al provides that a party to d
contosted case shall be given an upportunity for a hearing after
reascnable notice. Reasonable notice includes “a short and plain
statement of thae mabbors asserted, Seobtion 82-42009(2) (d), R.C.M.
1947, The Dislrict maintains Lhal it did not receive reasonable
nétice of the charge of covrcion because the complaint did nol
state that the Digtrict had Ycoerced” its Leachers, and did not
allege facts which would support such a charge.

The importance of pleadings in administrative proceedings
iies in the notice they impart to affeclted partics of the issues
to be'litigated at the heaving. Western Uank of 31llings v, Mont.

34 St.Rep. 1197;
, b0 PL2d 1L15/ Davig, Adminls-

St. Banking (1977),  Mont.

Lrative Law Text, (Jod od. 1972), §4.02, pp. 196-197; Greco v,

State Police Merit Board (Ill. C.a. 196G), 105 I11.App.2d 1806,

245 NLE.24 99, 101, Thus Lhe pleadings are Liberally coustooed

to determine whether Lhe charged parlios were glven falv notice.
3

73 C.J.8. §120, p. 439; Creco, supra; Glenn v. Board of County

Com'rs, Sheridan County (Wyo. 1968}, 440 P.2d L, 4. Fair nolilce

is given 1f a charged party having read the pleadings should have
e S e

peen aware of the issuwes which it had to defoend. N.L.R.B. wv.
: b v 2k

R,

Johnson (6th Cir. 1963), 322 F.2d 216, 220, Sce also, Gleonn,

supraj
Deel Motors, Inc. v. Department of Commerce (Pla. Coal 1971y, 252
So.2d 389.

We hoild thalb the Dislrict recelved falr nobice that the
charge of coercion would be Litigated. The complaint charged
coercicn when it stated rhat the District had violated scclion

59-1605(1) (a) (e), R.C.M. 1947, Scebion 59-1605(1) (a), prohibits




coercion of employecs in the xercise of certalo rights protoeck-
ed by the Colloctive Bargadning Act. Ameny those rights is bhe
right to strike.

The complaint also alleged facts to suppoert the charge

af coercion as it stabed the District was {attoempling to force
=y

the teachers to give up leqgally protected righits.”  In the same
— MY
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context, the complaint stited that public employees have the right
ta strike.
The word "cocrcioen"” is not a talisnan withoub which the

complaint fFails. ‘he allegaticens stated in the complaint werc

sufficient to inform the pistvrict that the issuce of courcpo

B I

wou%iﬁ£§p££334¢U@i‘ 10 the District still hoad doubts aboulb whelther
coereion was did issue, upon request it could have obtained a mere
definite statement ol the charges. See section §2-4200(2) (d},
R.C.M. 1947,

The Distvict contends that the BPA's Finding that 1L coer-
cively used individual contracts is clearly erroneous in vioew of
the evidence prescited by the ontire record. Oue Lo the simiiaricy
in the provisions of (he National Ldbor Relations Act and Montana's
Collective Dargaining Act concerning this lagsue, 16 1s appropriate
to consider federal causcs in interprating the probhibition against
coercion contailnced in scobion 39-1605(L) (ay, R.C.M. 1947, See
Local 2390 of Amer. Ped., Bro. v, City of Billings (1976), 171
Mont, 20, 555 P.2d 507,

Federal casoes have coLablisbed the right of an employer
to inform striking cuployeus of his intent to permancntly veplace
nonreturning workers aflter o specitled date.  N.LOROB. v, Roblonson
{6th Cir. 1958), 251 F.2d 63%; N.L.I.D. v, Dradley Washfountain
Co. {7th Cir. 1951), 192 F.2d t44, 152-154. "The District conbends
that the individual contracts and ablached leliers siaply informed

its striking tcachers ol what the District had o legal right to do,



W

namely to replace teachers who relused to return Lo work afboer
October 15, 1975,

The facts ol this casce do notb support the District's
contention. An employer's right to communicate his intent Lo
replace striking workers 16 not absolute. 1 che caployer's
communication is an attempt to interfere with his anployees
right to engage in concevied activities, then he has committed
an unfair labor praclice.  Nalional Labor Rel. Bdoo v Boaver
Meadow Creamery (Jrd Cicv. 19%4), 215 I'.2d 247; Cusano v. Natlonal
Labor Relations Board (dod Cir. 1UsL), 190 1M 2d 8Y8;  See atso
M.L.R.B. v. D'armigence Ilne. (Znd Cir. 1965}, 353 1P.2d 406; N.L.R.B.
v. Power Egulpment Company {6ty Civeo 1963}, 313 F.2d 438,

The chaivman of brsbriol Moo 28 Bowrd ol frustecs Leustl-
fied at the hearing before the Lrvial examiner thal the District's
ietter to its teachers Ioncluded o deadline because "t was Lime
to bring the strike to a halt if we could." ‘fhe District's tail-
ure to-hire replacement bteachoers o ter the doeddlinge passaed sugqgests
that the District's primery motivation was to hall the strike
rather than to keep its dchools open. See Dayton Food Vair Stores,
Inc. v. N.L.R.B. {(6th Cir. 1868}, 399 ¢.2d 153. 7The BPA's Finding
that the District coerved its teachers to surrender thelr right
to strike is amply supported by the record,

We note in passing that in resolving this issue, we are
dealing with a lawful strihe. Union activities Lbat boecone vio-
lent and threaten the public safolby are not protectoed by Lho
constitutional right bto free specch or provisions For collective
bargaining. 51A C.J.5. 2849, p. &7; Clark v. Stabe {Okla. C.C.A,
1962), 370 P.2d 46; Smith v. Grady (Sch Cirv. 1969), 411 #.2d 181;
Stevens v, Horne {(Fla. C.Aa. 1976y, 325 So.2d 459, Boe aluo,
Great Northern Ry, Co. v. Local G.F. L. of I.A. of Mo (D.Mont .

1922y, 283 F. 557.

b eoﬁﬂVHv The District's final contention is bhat State ex rel. BEA



v. District Court {1920, lot Mont. 1, 530 po2d 645, and section
75-6102, R.C.M. w947, authoerize Lhe dssuance ol indlviduoal
teacher contracts cven thouyh o master contract has pot bheen
adopted.

In State ex rel. 1Ba, Cliis Court held thalb nothing in
the Professional Negyotiations act for Teachoers {farmerly sectlon
75-61L% through 76-ull2d, K.C.M. 1947} roguired bDistrict No. 2
to adopt a mastoer agrooment with BEA before tosuing bndividual
teacher contracts. TIn 1975, the legislature repealed the Pro-
fessional Negotiations act and placed Leachers under the Colloec-
tive Bargalning Act. Stale ox rol. BEA did not concern a charye
of coercion or inturprel Lhe teachers' rights under Lhe Colblec-
tive Bargalning Act Lo participale in strikes. L is not vele-
vant Lo the proseonl dinputoe,

Sceotion 7h ulotd, HOCOH. Y47, requires Leachers Lo be
employed by contract. The District contends that the legislature's
failure to repeal secbion 75-06107%, R.C.M. 1947, after placing
teachers under the Colloctive Batgaiaing Act doenonsirabes thoe
legislature's intent Lo authorize the igsuance of individual con-
tracts after ncgotialiung on a masber contract have reached an
impasse,

This arygumcinl also misses the point.  wWhether the District
can issue individual contraclts afber an impasse in negobtlations
hag occurred ig nob Lhe issue here., This declision concerns only
the District's use ol individual contracts as leverage Lo end
'

its teachers' parbicipation in a lawful strike.

?A “"“’Ifg, \70 Q/M W%(]

Chiol Justbice

Affivrmad.

We concur:
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Hon. Frank E. Blair, pbilstrict

Judge, sitting in place of Mr.
Justice John C. Sheehy.

Mr. Justice Daniel J. Shea digsonts and will file a writben
dissent later.



1 BEFORE THE BOARD OF PERSONNEL APPEALS
2 TN THE MATTER OF BILLINGS FDUCATTON )
ASSOUIATION | ASSCCTATED WITH MONTANA
3 EDUCATION ASSOCIATION, )
-
4 Complainant, ) ULP #17, 1975,
) FTNATL, ORDER
85 WS- )
g8 SCHOOL DISTRICY #2, BITLINGS HIGH SCHOOL )
DISTRICT, )
7
Defendant . )
8 * ¥ # #* i * 3 * * # ® * # * * = ® ® * * * % * * ®
g ) . . . . s - .
On February 2, 1976, & hearing on the above—entitled unfair lsbor practice
10 . . , . . - . . S
was held belore Mr. Neil K. Ugrin, Hearing Examiner appointed by this Board.
11 . .
On August 6, 1976, Mr. Ugrin issued his FINDINGS OF FACT AND CONCLUSTONS OF
12 . : .
LAW AND PROPOSED ORDER. [Lixceptions were taken by both parties to Me, Usrin's
13 .
Order.  Oral argumsnts were held before the entire Board on September 21, 1976.
14
At'ter hearing the oral arguments, reviewing the brief's submitted by hoth parties
i5 .
and the entire record, the following iz our final order:
18 TS
EXCEPTIONS
17 . . . . . ‘ - ;
1. Both parties excepted to the Hearing Examiner's award of one day's
ig
pay in his proposed remedy. Complainant excepted that 1t was an inadequate
19 .
remedy. Defendant argued that it was a punitive remedy, and beyond the
20
aubhority of this Board. Hurther, Defendant excepted to the one day's pay
21
as 1ot being warranted since the hearding examiner found that the unfair labor
22
practice occurred on Getober 11, 1975, which was a Saturday, and the teachers
23
did not have any money coming for that day.
24
<. Complainant takes issue with the Hearing Examiner's Pindi® that
25 . '
there was impasse.
26 iy .
3. Complainent further excepts to the refusal of the Hearing txaminer 4o
27
consider the coercive effects of the defendants' issuance of the contmact
28
togethar with "whet amounted to threats Lo discharge strildng teachers who did
28
not sign the contracts.'
30
L. Defendant excepted to the Hearing Fxaminer's inding that Defendant
31 .
committed an unfalr labor practice on October 11, 1975, by failure to bargain
32
with the complainant.
THURBER'E
.
HELENA
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We will address each one of the Excepbions separately.
DECISTON.
T.

Complainant argues that the evidence doses rof support a finding of impasse.
This Beoard conslders that fo be an evidentiary decision. ‘The Hearing Dxaminer who
was present at the hearing can best evaluate the testimony £o make that determina-
tior,  Alter reviewlng the record, we find festimony that will support the
Hearing Examiner's findings that the parties were at an lmpasse. We therefore
affirm that portion of the Hearing Bxaminer's decision finding impasse and
adopt his findings in support thereof as those of this Board.

TT.

Defendant excepted to the Hearing Examiner's Conclusion that Defendant
camitted an unfalr labor practice on October 11, 1975, by refusing to bargain
with the Complainant. Defendant argues that the mediator from this Board called
and Tequested that they not meet with the teachers until he arrived Oetober 13.
The Hearing Pxaminer was not impressed by that argument. There was no evidence
takern at the hearing which would contradict the Tindings of the Hearing Examiner.
Por that reason, this Board denies the exceptions taken by Defendant to fhe
Hearing Bxaminer’s Conclusion that they cammitted an unfair labor practice on
October 11, 1975, and adopts the Mindings of the Hearing Pxaminer in support
thereof as being those of this Board.

IIT,

Both parties have excepted to the Hearing Fxaminer's award of one day's
pay in his proposed remedy., Defendant's exceptlon is twofold. First, it
gxcepts because the award is punitive in nabure. Secondly, the Defendant excepts
to The Heaving Examiner's award of one day's pay because the particular day
involved is a Saturday, and a day on which the teachers were on strike, and
therefore, they did not have a day's pay coming.

It reviewing this guestion it should be noted that the National Labor
Relations Act's language concerning remedies for unfair labor practices

[Sec 10(e)] is almost identical to section 59-1607(2), the section of the



1 Montana Public Employees Collectlve Bargaining Act., Tt is for that reasocn we

2 turn to the interpretation of section 10{c) of the NIRA as guldance for the

3 interpretation of our own act.

4 The United Stabes Supreme Cowrt In Consolidated Edison Co. vs N.L.R.B.

5 (1938), 305 U.S. 197, 3 LRRM 646, 65% discussing the power of the N.L.R.B.

8 under section 10{c} of the H.L.R.A. stabed:

7 "That section [10 (¢)] authorires Lhe Board, when it has found the

8 employer gullty of unfair labor practices, to reguire him to desist

9 from such practices 'and to take such affirmative action, including
10 reinstatement of employees with or without back pay, as will effeciuste
i1 The policies of this Act'. VWe think thal this authority to order
12 affirmative action does not go so far as to confer a punitive jurisdiction
13 enabling the Board to Inflict upon the employer any penalty it may choose
14 because he is engaged In unfair labor practices, even though the Board
15 be of the opindon that the policies of the Act might be effectuated by
18 such an oprder.,”
17

o "The power to cammand affirmative sction is remedial, not punitive, and
19 1s to be exercised in ald of the Board's authority to restrain wviotation
;0 and as a means of removing or avoiding the consequences of wviolation
1 where those consequences are of a kind to thwart the purnoses of the Act.”
22 In N.IL.R.B, va& Douglas & Lomis & Co., (8th 1971} 443 .24, 291, 295, 77

23 LRRM 2hlio, 2851, stated:

24 T ghould be kept In mind that one of the prime purposes of the Board's
25 ¢ remedy, in order to effectuate the pollcies of the Act, is to rectify

2e the harm which may have resulted to the employees and, therefore, the

27 remedy should not 'smack' of punitive action against the emplover.™

28 Citing Local 857, Internaticonal ladies' Garment Workers! Undon v, N.L.R.B.
29 I7A . 24 295, 300, 6 LRRM 2159 (D.C. Cir.) cert. denied 387 U.S. 942

30 (1967}, cert. denied 395 U.S. 980, 65 TRRM. 2441 (1969).

31 It iz therefore the interpretation of the United States Supreme Court that

32 the language of sectlion 10 (¢) does not give the N.L.R.B. punitive powers. We

R
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find that the same interpretation is applicable to our stabute, 59-1607 {(2).
We therefore reverse the Hearing Examlner's award of one day's pay to the
samplainants as beldng oubside the aubhority of this Board to make such an
award on a punitive basis.

This, however, does not answer the question of whether or rnot this Board
desires Lo make such an award on the basis that it would "efTectuate the
policies of this Act." Defendant argues that no such award should be made
because the teachers were on strike on October 11, 1975, and further, October I
and 12 were Saturday and' Syunday respectively, and the teachers therefore
had no pay coming. Since there was no Tirding by the Hearding Examiner that the
unfair labor practice committed by the Defendant prolonged the negotiations,
arnd there 1s no evidence in the record which would support such an assertion,
we Tind Defendant's arpunent has merit. Therefore, this Board finds that our
Order requiring a reward of back pay is nol warranted in this situation.

Tv.

The fAinsl exceptlion to the Hearing Examiner's decision is that of the
individual contracts. Complainant contends that the issuance of the individual
coritracts  was an unfair labor practice both because it was individusl pargadn-
ing, and becauge 1 was cosrcive in nalture and thereby used to deny the teachers
of thelr right to engage in concerted activities which has been defined by the
Montana Supreme Court to incliude the right to strike.

In order for this Board to properly address the question 1t becomes
necessary for thils Board to interpret the statutes involved, and basically
cutline the statutory history involved.

When the Public Fmployee Collectlive Bargaining Act was originally passed
by the 1973 legislature, teachers were not included. They remained under the
Professional Negotilation fct for Teachers, 75-6115 thru 75-6128. The 1975
fegisiature repealed the Professional Negotiatlon Act for Teachers and placed
the teachers under the Public Fmployee Collesetive Bargaining Act. [See: 1975
Session Laws, section 1 and 2, chapter 117.] Since there were no exceptions
enacted by the Legislature, it is obvious that the infent of the leglslature
in placing the teachers under the Public Employee Coliective Bargaining Act,

i
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was that they were to be {reated equally with the rest of'the public employees.

The Legislature failed, however, to repeal section 75-6102, which
provides for individual contracts for fteachers. HNo other group of public
anployeses has that requirement. 1t is fundamental principle of statutory
interpretation that when interpreting statutes they must be Interpreted, 1
possible, so that they are not conflicting. Therefore, in interpreting the
action of the Tegislature of placing the fteachers under the Public Fmployee
Collective PBargaining Acl which gives public employees the rdght to bargailn
collectively and to engage in other concerted actlvities, along with 75-6102
reguiring the issuance of individual contracts 1t becomes obwvicus that the
intention of the legislature was ot to allow the substitution of Individual
contracts for that of the master agreement.

In fact, it becames obvicus that the function of the individual contract
has been relegated to nothing more than a document stating the Intention of
the feachers to teach in the publiic school gystem for the academic year. Any
Interpretation giving the individual contract anymore efficacy would be in
contflict with the feachers' right to collectively bargaln and would therefore
be repugnant £o sechion 59-1603, which gives the teschers the right to collec—
tively bargain., It was never intended by the leglslature, that the individual
contract was to be substituted Tor the master contract. So they must he kept
totally separate. The master contract desls with wages, hours, and other
conditions of employment; the individual contract deals only with the individ-
pal teacher's intent to return to the district and teach for the upcoming vear.

The question then becomes was the issuance of the contracts at the time
they were lssued coercive in nature? That is, did the Defendant attempl to
coerce the teachers into signing the contract and returning to work and thus
deprive them of their right to engage Iin other concerted activities which
includes the right to strike? The Hearing Bxamniner refused to decide the
question. We find it necessary to answer the questlion. And we answer it in
the affirmative.

The Defendant, issced the individual contracts during the height of the
strike. Not only did they issue the contracts during the strike, but clause
(6} of the contract read as [ollows:

.
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6) This contract offer will remain in effect until 2:00 o'clock

p.m., October 14, 1975, at which ©ime said offer will become null and void.
Upon execublon and delivery of the contract to the District (101 10th
Street West, Biliings, Montana, 5%102), and approved by the Board, and

your return to your regular duties on or before Qotober 15, 1975, before

8:00_a.m., the contract will then be in full force and effect."

{emphasis ours).

What the contract in essence says 1s, "sign it and return to work or you
arg out of & job." It is regulred by law That the contract be signed, and to
place the condition thal the teacher either return to work or the contract is
void, is coercive. The Defendant did not have the right to place that condition
in the contract when the districl knew the teachers were on strike. Through
that contract, the Deferndant attempted to coerce the teachers into returning
to work and thus giving up their right to strike.

The Mortang Supreme Court has specifically upheld the right of public
employees L0 engapge in strikes or other concerted activities. [See: Dept. of
Highways va. Public fmployees Oraft Council, 32 3%, Fphr. 932, 529 P, 248 785,
Using the individual contract to abttempt to coerce the teachers into giving up
their right to strike was an interference with the teachers' rights as stated
in 59-1603 (1) and the Defendant therefore is guilty of an unfair labor practice
as deftned in 59-1605 (1) (a). We are not stating that the school district
had no right to replace the striking teachers. We are stating that the school
digtrict has no right to discharge the teachers and thereby to interfere with
the teachers' right to strike. Thils decision is in line with the decision of
the private sector. {3ee: NLRB v. Mackay Radio & Telegraph Co., 304 U.S.
333, 3H5-346, 2 LRRM 610; and NLEB v. United States Cold Storage Corp., 203
F. 924, 32 LRRM 2024 (CA 5), cert. denied, 346 U.S. 818, 32 LRRM 2750.]

V.

Finally, we adopt all findings and conclusions of law of the Hearing

Bxaminer and the rationale therefor, not contradictory to this final order.

—f-
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ORDER

We feel compelled that any Order thils Board issues shall be in
agreement. with the Strike Settlement Agreement reached by both parties and
which is now Appendix D of the 1975-76 fAgreament hetween hoth parties.

1T 15 THEREFORE ORDEBED:

1. The Deferxant shall cease and desist from refusing to bargain with
Complainant upon recelving reasonable notice of the demand for bargaining.

2. The Defendant shall cease and desist Trom including in individual
contracts issued to teachers any matiers concerning wages, hours, Iringe
benefits, and other conditions of employment which have not been agreed to
in a master agrecment. Purther, Defendant ghall cease and deslist from using
individual contracts to interfere with the teachers' righisas guaranteed them

by 59-1603.

Dated this _ 9 day of  HNovember  'g9g

BOARD Op-PERSONNEL APPRALS

Fent, Cromley
Chadrman
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CERFIFICATE OF MAILTNG

I, Trenna Scoffield, hereby certify and state that I did on the %

day of MNovember, 1976, mail a true and correct copy of the MMinal Order

of the Poard of Personnel Appeals in the matter of ULP#1T, 1975, to the

following:

Mr, Ben Hilley

Mz, Emilie Loring
Attorneys at [aw
1713 Tenth Ave., So.
Great Walls, Mt 59401

Mr., John K. Davidson

Davidson, Veeder, Roberts & Baugh, PC.
Aftorneys abt Law

Suite 805 Midland Bank Bldg

Billings, Mt 59101

Ms. Doris Poppler

Chairmnan, Board of Trustees
School District Mo, 2

101 10th Street West
Billings, Mt 59102

Pavid Sexton

Piliings Fducation Association
1L 2hth 86, Weat

Billings, Mt 59102

<:2L7;4é%/yu4) 4§fi;%3%§2951£3_/
/ Tremnnga Scolfield



BEFORE THE BOARD OF PERSONNEL APPEALS

STATE OF MONTANA

IN THE MATTER OF

BILLINGS EDUCATION ASSOCIATION, UYLP- 17- /975
ASSOCIATED WI'TH MONTANA EDUCATION e
ASSOCIATION,
FINDINGS OF FACT AND
Complainant, CONCLUSIONS OF LAW AND
PROPOSED ORDER
—

SCHOOL DISTRICT #2, BILLINGS HIGH
SCHOOL DISTRICT,

e et et Mo e e e Tt S At S S

Defendant.

On October 10, 1975 the Board of Personnel Appeals received a
~complaint containing allegaticons by the Billings Education
Association against School District #2 and Billings High School
District. Because of its importance, the complaint is attached

to this opinion as Exhibit A. In summary, the complaint charged
that the trustees (1) refused to meet, {2) engaged in surface or
conditional bafgaining and {(3) have engaged in individual bargaining
with the teachers rather than the exclusive representative. The
complaint was not verified on the 10th day of Qctober, 1975 and

was verified on October 14, 1975, On October 28, 1975 the School
Board answered. On February 2, 1976 a hearing on this unfair

labor practice charge was held in Room 119 of the Ramada Inn,
Billings, Montana, before Neil E. Ugrin, Hearing Examiner appointed
by the Board of Personnel Appeals. The complainant, Billings
Education Assoéiation (hereinafter BEA} was present and represented
by counsel, Mr. Benjamin Hilley of Great Falls, Montana. The
defendant School District (hereinafter District) was present as
appeared through its counsel Mr. John Davidson of Billings,
Montana. FEvidence, bhoth oral and written, was presented and

yvour Hearing Examiner now being fully advised in the premises

makes the following:



FINDINGS OF FACT

1. That unfair labor practice complaint, Exhibit A,
was filed on October 10, 1975 with the Board of Personnel
Appeals. The charge was not lodged with the Board until
October 14, 1975 because it had not been properly verified.

On October 14th a properiy verified charge was filed with
the Board of Personnel Appeals and was in proper order.

2. From January 22, 1975 to June &, 1975 the parties
met in thirteen face to face bargaining sessions.

3. Acting upon a joint petition the parties met in a
mediation session on July 29th and 30th, 1975 with the Board of
Personnel Appeals mediatator. The parties further met with
the Board of Personnel Appeals mediatator on August 19, 20,
and 21, 1975. On October 2, 1975 the BEA went on strike,

Beginning October 3 until October 5th the Board of Personnel

Appeals established mediatation between the BEA and the District.
This mediatation ended on Octcber 5th with the mediatotors declaring
that no useful purpose would be served by their further presence,
hence the mediatation was terminated. {11 dates hereafter are 1975}

4. On Octobar 4th the BEA made an oral offer to the District.
on October 4th the offer was refused by the District.

5. On OQctober 4th the District made its "last and final
offer® to the BEA.

6. This last offer of the District to the BEA was reduced to
writing and given to the BEA on October 5th.

7. On October 5th the BEA either did not respond to or rejected
the offer of the District made orally on October 4th and in
writing on October 5th.

8. On October 7th the BEA asked the bDistriect to meet and nego-
tiate.

9. On October 7th the District responded that they would meet
at a mutual acceptahle time but indicated that it would be

appropriate for the BEAR to "first prepare and deliver to us the



complete written proposal in order than an evaluation of your
poéition may be made in order to determine appropriate response
and/or whether or not further negotiations will be useful at this
time."™ On October 7th the BEA regponded with a letter containing
a written proposal. This proposal was the same proposal the BEA
made on October 4th, which was rejected by the School Board. . On
October 8th the District responded that the BEA proposal was not a
basis justifying renewal of negotiations but that if the BEA would
submit a new proposal it would be given consideration as outlined
in the District letter of Qctober 7th -(quoted in part above).

10. On October 8th the District offered to implement its
order of Octcber and notified the teachers within the School bistrict
by mailing individual contracts of employment to them;

1}. On October 10th the BEA requested a meeting to negotiate
and indicated their proposal contained compromises on the specific
items of salary, job security and service fee. On October 11th the
District responded to the October 10th BEA letter in the following
language: "Please present your new proposal to us in writing. If
after review of your new proposal there is an indicatien of sincere
effort on the part of the Assoclation to resume negotiations, the
School Board will gilve directions to thelr negotiating team on your
new proposal.”®

12. On October 1lth the BEA reguested another meeting and
included & written proposal. On October 11th the trustees acknowledged
receipt of the proposal but indicated that they would not meet,

13. During the mediation session in July, the intervening
time before the August mediation session, during the August mediation
session and during the crises mediation I find that very little
progress if any was made in the negotiations.

14. Reviewing all of the items in dispute taken as a whole,

I find that the crises mediation literally resolved no problems
of significance.

15. On August 11lth the BEA communicated to its members that

they were "still at impasse" with the School Board. In a reference



to the August 19th, 20th and 21st, 1975 mediation, the BEA referred
ta the "negotiations impasse between the Asgociation and the School
Board. It is no better than the papers had pictured it." On
August 25, 1975 the BEA proposed to the District that the fact
finding process be suspended and that the "impasse" be referred
to federal mediation.

Based on the above findings of fact I draw the following:

CONCLUSIONS OF LAW

I have consolidated charges 1 and 2. I feel that charge 2
is contained within charge 1. I have considered evidence with
regard to charge 1 to and through Octcober 11, 1975,

On Octocber 11, 1975 the District committed an unfair labor
practice by failure to bargain with the BBA. Throughout their
negotiations the Distriet imposed as a condition of bargaining that
proposals or written proposals be submitted by the BEA. Under the
circumstances prevailing in ULP 11, that is--a total lack of movement
by both parties on key issues, the Board of Personnel Appeals found
such a requirement not to be an unfair labor practice. They cer-
tainly, by their language, discouraged such a policy. Prior to
October 11, while the conduct of the bistrict with regard to
reguiring written proposals may not have been forbidden, under the
theory of ULP 11, though certainly not encouraged, when the BEA
made it plain in complainant's Exhibit 20 that they would make
concessions in specified areas, it then became incumbent upon the
District to meet and confer with regard to these proposals, This

is of the essence of collective bargaining. Based on the

1. There was some confusion as to the date of filing this charge.
It apparently was presented on Gctober 10, hut rejected by
the Board of Personnel Appeals because of lack of verification
and was lodged as properly verified on October 14. Further,
even if the date of filing the charge were October 10, I
would find that the activities of October 11 constituted a
part of a continuing transaction and were merely a continuation
of the preceeding several days activities. I treat the
whole sequence starting on October 8 as one, as the United
States Supreme Court did in Nat. Licorice Co. v. Nat. Lab.
Rel. Board 309 U.S. 350, 84 L. Ed. B13 (1940)




proffered compromise on specific items made in complainant's Exhibit
20 I know of nor can find any authority which would allow the District
to "review ... your new proposal (for} indication of sincere effort
««. tO regume negotiations." See R.C.M. 59-1605 {(e)

As far as the issue of proper notice for purpose of preparation
is concerned, I would comment that charge 1 is rather speecific in
that it in essence alleges that eon October 8 and since that date, the
District has refused to meet. If there was any guestion as to
the scope and nature of the charge, the District could have required
the BEA to provide further clarification. See R.C.M. 82-4209.

With regard to charge 3 I coenclude that no unfair labor
practice has occurred. It is well established law in the private
sector that once an impasse 1s reached an employer may unilaterally
implement his last offer to the union so long as he does not go

heyond the last offer. See NLRB v. KATZ, 369 US 736 (1962).

Based on the history of bargaining of these parties, particu-
larly the lack of any measurable negotiation progress during the
mediations of July and August and the fact finding procedure and
~given the lack of progress on any of the subsequent issues dividing
the parties during the crises mediation of October 3rd through 5th,
I conclude that on the date of Cctober 8th, the date the emplover
set ocut to implement its last offer, that an impasse then existed.
if there were any remaining doubt as to whether an impasse had
occurred, it is set to rest by BEA's verified petition. In
Section 8 of its petition, the BEA has affirmatively alleged that an
impasse existed which is completely consisgent with my view of the

facts.2

2. The unfair labor practice committed by the District on October
11 did not bring about or help bring about the impasse which
existed on Qctober 8. I, therefore, do not feel that the
unfair labor practice committed on October 11 affects the
District's right to unilaterally implement its last offer on
October 8.



Much is said in BEA's brief about the coercive nature of
the letters inferming teachers of the Distriet’s intent to implement
their offer of October’ 4th. The BEA argues the coercive nature
of the letter and the illegality of offers to discharge employees.

T cannot reach a consideration of that issue, The third
count of the charge in question, charges the bDistriet only with
individual bargaining with the teachers and does not . get into the
area of discrimination, discharge or threats of discharge. The
courts have consistently held, even in labor matters, that due
process requires adequate notice of the charge alleged. "There
is a denial of due process of law when issues are not clearly
defined and the employer is not fully advised of them." HNLREB v.

Bradley Wash Fountain Company, 192 F.2d 144 {1951). See also

Congolidated Edison Company of New York v. NLRE, 305 uUs 197, 59

5.Ct. 206, 83 Lawyers Ed. 126. I find that the charge by the BEA
is narrowly drawn to encompass only the charge of individual bar-
gaining and cannot be construed as to give fair notice of the issues

of threats of discharge and coercion.



" PROPOSED REMEDY

My observation of these negotiations is that both parties
have been guilty of near-bad-faith from time to time. T&pical
of this conduct would be the BEA reoffering on October 7. in
written form the same proposal that had beén rejected by?the District
on QOctober 4 when presented orally by the BEA. There are many such
examples. .

I would not. adopt in this case the blanket back pay;order
often used in the private sector but rather judging thiszcase
on its individual merits order the District to pay to the
teachers, through the BEA, one days pay. Anything less %ould be
a meaningless hand slap. Anything more would not take iﬁto account
the role of the BEA in creating many of the problems about which

it now complains. i(

DATED this "é' day of August, 1976.

Zf{ ‘ .

NEIL E. UGRIN, Hefring Examiner



CERTIFICATE OF MATLING

I, NEIL E. UGRIN, the Hearing Examiner for the Board of
Personnel Appeals in the foregoing action, do hereby certify that I
have on this 4 7= day of August, 1976, served the foregoing
Findings of Fact and Conclusions of Law and Proposed Order by
depositing a copy thereof in the United States mails at Great Falls,
Montana, enclosed in a sealed envelope with first class postage
prepaid thereon, addressed as follows:

Mr. Robert Jensen

Board of Personnel Appeals
1417 Helena Avenue

Helena, MT 39601

Davidson, Veeder, Baugh & Broeder, P.C.
Suite 805
Midland Bank Building
Billings, MT 59101
(Attorneys for Defendant)
Hilley & Loring
1713 10th Avenue South
Great Falls, MT 59405
{Attorneys for Complainant)

NEIL RE. UGRIN
of Alexander, Kuenning, Miller & Ugrin



