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Mr. Chief Justice r:'rLuJt..;. L. lid:;V.'l}I.L dc:LLvered the OpiJllon of tile 

Court. 

The Board of Trucl"~" 0] Ili] lll1CJS School /JisLriet No.2 

appeals from the onleeL" or Llll; YcLleHy!JCU/iC! county DisLrjct Coul-L 

denying the School Oistrict 1 s petit,ion to modify tll.e onjGr of 

the Board of Personnel Appeals. The BPAls order determined lilat 

Dist.rict No.2 had comlllitLl~d dll lIHLlir Idbor practice. by coc:rc-

ing its teacllers to surreneler tJll~ir rigllt to strjkc. 

rfhe BPA 1 s order statc:!d in part that tile District shall 

not issue indiviciu(11 c:ontrdcl:s VJh.i.c:h include tCl-WS of ul!\IJloymcnl: 

not yet adopted in a master atJn~(jll\ont. 'l'lle Di~.llcict ~;LdunchJy 

the BPA order l if upheld, \-,.11:1 interfero with iLs dblJ.Lty to k0C:jJ 

be reached. Our deci:3ioll d(jl~~;; noL COllccr'_'~ t:he Di~Lt'icL!::; 'CjqlJl: 

to issue individual contracts prior to adO!ltion of a master .Jqree-

ment:. We are conceu)(:d l1(:rt: i<Jilll [-.Ill': i~~;:JlIdncu ot: jlld.tvjdu,-l.l LL~dCh-
~-

er contracts durinlj the pundL;ilcy of d L.l\-1ful stri.k,~ dWJ hoLd only 

tilat under the facts of tlds case the District I S use of individual 

contracts to terminate the strike was an unf2lir lubc)r practice 

under section 59-1605(1) (d), H.C.H. 1941. 

During the first LVII IIIUlltl1S of 1~7S, arJj>c:.l LtnL j)_islriJ~t: 

and respondent Billin9s EcJUC:dL Lonul l\s~50cicltioll ~lLl~e!lluLcd co j)t:(j(J~ 

tiate a new contract for J)L~jL!-ict teaciwrs. NeqoLJ,IL i(jJI~; VJer~~ 

unsuccessful and lJi.SLt:'il.~L ~),-:!J(),)l:~ opened in tlK~ [dJl oj- 1')7~ ""Itll 

the teachers workirHJ \<J.l L]l(Hll _l l:(l/d,j :1l~L. On OC Luih~l 

teachers went on str.ik(!. 'j'JiCl:L~ ddy~:' JdLL~r, tilL; IJl,~ll-lCLI:j LiJl..Jl 

offer was rejc:ct:ud dlH.l Hl':\ lll(,d id! 1)1':; \vlt!HlrL'\1. 

would be replaced unless Ili;5 or llL~r COil tract \'JdS :..; J(Jl1cd dlld l.-l.!Lurlled 



15, 1915. 

On October 10, I'JJi"), BE/\ flLccd.} cOlllpJ:dnL ~"i.t:ll tilL' BP/\ 

in which it dJll..~gcd Lhc; j)l~;trict lldd vlo"iated :' . .;(;cLi.Ult ~}~)-LGO~)(J) 

(a) (e) I H..C.M. 19t}"I I 01: I~Jll.: Col.lvCL:ivu UdrIJd.illJ.ll(j Act by itt; 

refusal to bargain. III additioll LJE/\ I S brief conLuJlded tJldt t:he 

District hud cocrc(~d LcdC!n.:J-:'; lJY IHdi.linlj Lht.;.'.J\\ .tuLLel:::; cOllt<:d.n-

ing a threat of dischar(je. /\ft~er conductillCJ a he.acing on the 

charges, a EPA heariny (:;xuminer concluded that tile Disll- let had 

violated section 59-1GOS (.1) (L:) 1)1' u.:J:u:.::;j.l1lj to LanJain 1 ~ut that 

the complaint failed to qivc the DisLr.ict L1ir Ilotice of thL: 

charge of coercio11 1 and thus he; could not consider that cl1u.l"(je. 

The EPA adoptl!{l Ult.:' l;x.lIlt!nl~rl~j J:j.nJill~J UldL L1\(~ l)j,:;.;lrict 

had refused to barguin, dnd in ad(l.ition, concluded that the Dis-

trict had attempt.ed to co(~rc~ i ts lt~dchers illLo sj,qn.ing cont~ru.cts 

and returning to \vork j thereby .LllLl~rrvriny wi LJI Ll)L~.Lr rivJlt Lo 

engage in concerted dctLviLil~'~ Jltl.'lwli.1Hj Ull.; 1.-19111 to ::>tr.ikc. 

'l'he District l/l..:L LLllJII(:d Llle Yl~lJuw~,L()II(; ('()unLy Di:;LI'ICL 

Court to mOdify tile HilA':_; (Jllh:l" ul::-;ufdt ,!~:. JL Of(J('I,.:d LlIL~ !)1:;LrlcL 

to cease using individu:tl C()jillilCLs provic1ilHJ for wdqes, l)uUJ's, 

fringe benefits, or oll'!\.;r c()jHlLl~lUJ1:", or el(lploylll(~Jlt~. 

Court denied the petition d!Hl this appeal follcH-J(:;d. 

reversible error j n aff i rill 1 i1:j HP/\!~; dt~C i ::::liuJi tll':.!:~!~~L~2.:J uf 

individual contrilcts VlclS un UnLi.lr. Labor prq,ctLct~ under the; Llces ----------.... 

o £ t hi S C"i.lc;5uP,,-. _---

The Districl~ contelld:; 11I.!!- llJ<i\l: i cl)JllpldiHt !.)jJt~d Ll) 'JJVV 



individual teacher COnll"LiL'Ls C()OLdinilllJ ter.!lI:~ uJ (~llIJ)loyl'H-.!!IL lloL 

already ddoptl:d in d fU,!;jLt'l cllj! ,,;('/I!(.!I1t:. 

complaint complil:d \villl L!l,~ r,,~qul t"c:lllC!!\ts of noLicc for admjn 

reasonable nOlice. 

statement oe tIle IIldI.Ll'r~; ,1~j:)"!rLe,,J.·1 S(~ctiOII B2-,}JOI){2) {(I), I\.C.M. 

1947. The DisLrict~ Jl!dinL.JlJl:;; L!idL _tL dill noL rc!cl.:.ivl.: rc.:d!';olldolc:: 

notice of the charuc ur coen.:;j,on beCi"IUSe t1H~ cOlllpla.i..nt: eLi..d Jl(JL 

state that the Disll:icl Jldd "coeccL!d" -Lts L,:!dchec!3, and djd not 

lies in the notice Lht..:'Y ilHj)d(L Lo ,}ffecLcd p<.Il,ties of Lile issues 

St. Banking (19 77) i'1"" l . 

LraLiv8 l~ilW 'fext, 

\Ve!:;it~rn 13allJ( of Jli..llinys v. Mont. 
311 St.Rep. 11 rrli 

, ~)'1U P.2c1 JLI:5/ Uuvis, ALiminis-

~~tl.()LI Pi). Jl)u-197; Creco v. 

state Police Merit Hoard (Ill. C.i~. 196()) , lO~; 111.l\pp.2c1 IBG, 

73 C.J.S. §120, p. tJ39; Qrl~,(~_QJ supl:.'a; C;lcnn v. /Jodrd of County 

Com*rs, Slleridall COUllty (Wyo. lYGfl), tJ40 P.2d L, 4. F'aic noLicc: 

is given if a charljcd p;\cly lidV1Il(J ['l':nd till2 p.Lc~ldiIH-JS ,sh(Jul~e - -----
been aware of the is,suu!i vl111cll it II~ld to del'c:nd. N.L.H.u. v. --------_._----
Johnson (6th Cir. 1%3), 3:U F.2d 2le, 220. 

Deel Motors, Inc. v. DCjldl-tllli'nt or C'(JlIlllll~rCl; (1.'1<1. C.I\. 1971), 252 

So.2c1 389. 

We hold that: til0 Di,,:;tr Lel receivc;d flJir nutLet: that tllO 

charge of coercion wouJel I)~ J,iLiYdl.cd. 

coercion when it stuted thL1L the DisLricL huLl v.i..olut.ed section 

59-1605(1) (a) (e), ILC.M. 1<)'1"1. 
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right to strike:. 

'The complLl.int a1::-.;0 alll!lJl;d facts to support the Chc1l: lJe 

of coercion as it sldled Ull:~ Di~-)trict WiJs"\.attcilljlLlny to force 
~ 

the teachers to ':J i ve up tl',ijLllLy protect.ed riqhl!:i." 
.. _-"-"------------------" 

ill the' ~>Clnle 

context, the compLdllL ~,tdLed Uldt public cmfJloyee~; have: LIte ritJht 

to strike. 

'1'he ~vord "coc~I'Ci(.iIl" -Ls not a lal,i!:i!ildl1 VJiLhoul: \-Jhicll tllo 

complaillt fdiis. 

would be 1~....L~ 
---~----

It t!li-': Dlst-rLcL st111 had doubts abuut Ivlwll1er 

See scc.::tjon 82-,4209(2) (d) I 

ILC_I1. 1947 • . 
X\A~ 'l'he DisLl Let (;()nL-.cnds L1Ltt the BPAfs fJ.ndiJl'j that .i.L coer-

/" cively used jndividud) contrdct:~.> L3 clc~arly etTOll<..::OtlS i.ll viev/ of 

in the provi:'SlollS or Llj" NelLiulla) LdDor Hl',Llljoll AcL and fl.-1onl-.dna f s 

Collective BdrYdinilllj J\cL cUJlccrnincj tJlis issLle, iL _lS dlJproprihte 

coercion contiliJ)c:d :in O-,L:L'l'll)1) S(J--JGO~)(l.) (;1) I H.C.I'1. 1~j47. St~L: 

Loccll 2390 of ruller. l"t.:d. Etc. v. City of Billi[HJ~~ (1~7G) 17.1 

Mont. 20, 555 P.2d :107. 

to inform strikin(j eJllU)CJyuc~) of Il.i:,; intent to puC!u';lnL'!ltly 1:L'pJacc: 

nonreturning \yOrkl:rs dfLcl d ,)p'~l.:iJ 1(:.1 ddle. N. L.I{.O. v. !<uj)illsun 

Co. (7th Cir. 1951) 'PIle /)j ~:itr iCl COIlLt~Ilds 

that the indi.viduct1 l~onLl'dL~t:; dlld dLLdcltc:d ll:lLl!r~; ::--,impl.y InfUl"lIlc:d 
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october 15, 1~J75. 

The fuets oC Lhl~; C~I'::;L! do llot support Ull: DLstrj.cL!~; 

contention. 

11. Llle umployut:"!s 

right to enga98 in conCL'I-[:(:d ,lcL;viLius, Llll:J\ h(~ Itd~'> cOlllJlIiLt:.cd 

un unfair labur pr~lcL il..'('. 

SL~L' dl:;u 

~:.L.R.B. v. OIAnni{JerH.; lile. (2lld cir. 1 1)bS) I 3SJ F.2d 106; N.L.H.B. 

v. Pov/er Equipment CO!llpilny (()th etc. l~GJ), 31.3 F.2d 438. 

fied at the hcar __ i!1<] h(;I'OL"(; llll} j I-idl L:xdllllllc:r t:!JdL LIlt: ni~jLJ".Lct's 

l(;tter to its LQ:.:lcll(;r:...; illcludl.)d d dc;,ldlint2 lx:cdu::;;e ".it. \vdS Lj.rne 

to br'ing the s·trikc to d hdlL iJ \vc cuuld." 'l'ile: District's la:Ll-

rather than to kec:p its :,;;choo] f:l O[kll. 

Inc. v. N.L.H.B. (6Lll Cir. l~{JfJ) I 39') P.2d J53. 

to st.rike is amply sllUjlur-tcd iJ,/ lll~~ record. 

~'le note in pdS::iLIl'J that: in rL'solvinq tllis .is.'::iL!(;, Wv ,1l~e 

dealing witll a lawful sl!-jJ~I}. UJlion acLiv.i lies Lhdt L)(;c()!llc~ vLo-

lent and threaten the' jHlblic ~jarL·ty dn~ noL prott:cL(~d i)y Lill' 

hurqzli.rdng. 5lA C.,T.S. ~;?U'l, jJ. (di Cldrk V. SLdLl; (OkJd._ C.C.!\. 

1962). 370 P.2rl 46; SmjLil v. CL~ildy ("Lil Cir. 1%0) 411 1'.2<1 llll; 

Stevens v. !lorne (Fla. CII. So.2d 4~)~J. 

Great Northern Hy. Co. v. Locdl C.l",L. of I.l\. of N. (J).MOllL. 

1922l. 283 1'. 557 . 

. ~ '1'}1e District's [Jndl contc,nlion is tlmt StC)te EX tel. BEA 
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v. District COlirL (I'll·)), ltd, H()IIL. 1, 5JJ l'.::d GUS, dl\d ;jl~ction 

teacher contracts eV(~1l LhoUlJh ,1 !!laster cOntLlct Jws not l)L'!en 

ddopteci. 

In Stale L~X (I'l. 

the Professiona.1 NClJ()t:j,-\LlOIl~' A(:.t Cor 'j'(;dC!ll!C;; (JfJniJ(!rl'l :;cction 

teacher cOntracts. 

tive Bargaillillg Act. 

of coercion or .illLl~l pl'c,L tlH'. tedcllcr.~:jl rl(JIlI S ulldL'r Llle Cu.lll:!c-

1 L i_s nul relc:-

employed by cunLJ-(JcL. 'J'Jll~ J)j;-itricl. COIl!:_(:lllL.j lh,IL Liw JC!IJJ~--;Jat:UL'el: 

failure to rOLledJ ~;i·(·l j(j[l 71")-C10:2, [{.C.M. 1~iJ7, Ciftel~ placl[)lJ 

legislaturels inLl.:lll tu clIlLllurJ::l! l:J1L~ is::;udncl~ of ill(!ivi_(lucIJ con-

impasse. 

This arljullll,nL dl :;;0 mi.:;s(~s tlw point. l'Jht';l:hcr Lhc Dist.rJct 

can issue individutll C()I1u'.lcl:~; drLc~c dll iJllfJd~j:')C III nC~(JoLiaLiolls 

has occurred is floL UIl: i.!::iSlH:.! here:. Tllis decisic)n COllccrns oni:{ 

tile Districtls usc: of individudl contracts as level>l<-jc to end 

its teachet·s I /Jdf'tit'i!,;t! Jun jon d LdWful. str,iJ\u. 

Affirllli'd. 

d~ ~ Jl WAd w~(J -----------------------------,------
Chi(,~r ,}u,;Licl! 
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Han. Frallk E. BIQir, tJ.L~Lcict 
Judge, sitting in pl.l.cL: of Nc. 
Justice John C. Shee!lY. 

Nt". Justice Duniel J. ShL:;t di:;:.";llts and will file a wr.ittcn 
dissent later. 
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1 BERIRE Tfm BOARD OF PEHSONNEL APPEALS 

2 IN 'HiE 1'1ATlER OJ,' BILLINGS PJ)UCATION 
ASS()C IN ['ION, ASSOC IA'rED VII'I}j IVjON'l'J\NJ\ 

3 EDUCA'l'ION ASSOCIATION, 

4 Complainant, ULP IIU, 19'('). 

FINAL onmn 
5 vs-

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

TtlUlI!lEll'S 

SClIOOL DISTHIC'J' 112, BITJ,INGS HIGH SCHOOL 
m:ST'RICrr, 

De r'endant . 

) 

) 

* * * * * * * * * * * * * * * * * * * * * * * * * 
On Ti'ebrllar'y 2, 1976, a he3rtng on the above-entitled unfair labor practice 

was held beCor'e jV1£,. Neil E. llgrin, Hear:i ng Exam1ner appointed by this Board. 

On J\UgU'lt 6, ]976, Mr. Ugrin issued his FINDINGS OF' FAm' AND CCiNCLUSIONS OP 

U\V! AND PHOPOSED OlIDEH. Exceptions \!Jere taken by both partte;c, to Mr', IJgr'1n's 

Ocdef'. Or'.:fl arguments were held before tlJe ent:L'pe Board on September 21, 1976. 

After hearing the or'al arguments, revievJj-ng the brl.efs submitted by hoth parties 

and the enttre Y'ecord, the f'oI1ow.ing 1.8 our fi.na1 order: 

1. Both partIes excepted to the ij(~apitlg Examiner's award of one day's 

pay in his pr'oposed remedy. C'omp] aj nant excepted that it was Cln .j nadequate 

['ermxly. Defendant argued that tt vJaS a punItive remedy, and beyond the 

authority of thts Board. Furthey" Defendant excepted to the one day! spay 

as not being VJarrdllted sjnce the heapjng examiner found that the unfuh' labor 

pI'actj ce occupred on October 11, 19'15, which was a Satur'day, and the teachers 

d:Ld not have any money com:1ng for that day. 

2. Complainant tal<es Issue with the Hearing Examiner's Ti'jndIDg that 

ti1ere was jmpasse, 

3. Complainant further excepts to the refusal of the Heari1l,Q~ I<xaminer to 

conSider the coercive effects of the defendants' issuance of the contract 

together vJi th "what amOlmted to threats to discharge striking teacher::-.; who did 

not s:ign the contracts.1f 

4. Defendant excepted to the Hearing Examiner's B':Lnd1ng that Defendant 

commjtted an unfajT labor praci;:ice on October 11, 1975, by faj_lure to 1JargaJn 

wlth the complainant. 



We will address each one of the E.xcept~ions sepLl.t'ately. 

1 DECISION. 

2 1. 

3 Complainant apgues that the evidence does not support a finding of jmpasse. 

4 'l'his Board considers that to be an evidentiacy decision. T~le Hearing Examiner who 

5 was [JP8sent at the hearing can best evaluate the testimony to rnalw that determtna-

6 tion. After reviewing LtJe reCOY'c1, we find testimony that will suppopt the 

7 Heartng Examiner's nnc:hngs that the parties were at an impasse. vJe therefore 

8 af'f.irm that portion of Ule Hearing Examiner's decision Linding impasse and 

9 adopt l1is fi.ndings in support thereof as those of this Boi:.1rd. 

10 II. 

11 Defendant excepted to the Hearing Examiner! s (;cmclusion that Defendant 

12 corrmitted an unfair labor practice on October- 11, 1975, by refusing to barga:'Ln 

13 wJth tl1e Comp.lainant. Defendant argues that the medtator f.rom this Board called 

14 and requested that they not meet vItth the teacheY'S until fK-;> arrived October] 3. 

15 Il'he Hear:ing Examiner was not imppessed by thi:lt argument. rl'hel'e "was no evidence 

16 taken at the heaFtng which would contr'adjct the findings of the Hearing ExarrrLner. 

17 Por that reason, this Board denies the exceptions taken by Defendant to the 

18 HearJng Exarrr1ner' s Conclusion that they cornrnitted all unfair labor pr'El.ctice on 

19 October 11, 1975} and adopts the findlDgs of tlx:o Hear.i..ng Examiner in support 

20 thereof as being those of' thts Boaed. 

21 Ln. 

22 Both partjes have excepted to the Hear'ing Examiner'S 8vJard of one dc-Jy!s 

23 pay in his proposed remedy. Defendant's exception is tl\lofold. Pirst, it 

24 excepts because the award is punitive in nature. Secondly, the Defendant excepts 

25 to the Hearing Examiner's 8VJa.Y'd of one day's pay hecause the particular day 

26 involved:i s a Satur'day, and a day on wh'tch the teacher's were on strike, and 

27 therefore, they did not have a day's pay coming. 

28 Tn y'eviewing this quesLion tt should be noted that the National labor 

29 Relations Act's language concerning remedies fop unfair labor pr>B.ctices 

30 [Sec 10(0) ] .is almost identical to section 59-1607(2), the section of' the 

31 

32 -2-

Till/HilER'S 

HELENA 



1 Montana Publl.c fi1nployees CoLLective Bargaining Act. It ts for that reason we 

2 tUI'D to the interpr'etat:'wD of sect:ion lOCe) of the NLRA as guidance for the 

3 inteY'pretatlon of our own act. 

4 'rhe United States Supreme Court in Consolidated Edison CO, VB N.L.R.B. 

5 (1938), 305 \I . .s. Err, 3 LRRM 6116, ('5'5 discussing the power of the N. L.R. B. 

6 under· seci;ion 10(0) of the N.L.H.A. stated: 

7 rtf!lhat secU_on [10 (c) J authol':izes the Board, when it has found the 

8 emp] oyer guj 1ty of unfair labor pracLLces -' to require hjm to desist 

9 from such practlces r and to tak.e such afflrmative action, jncluding 

10 reinstatement or employeeS with or 1/Jithout baek pay, as 1,1]1.11 effectuate 

11 the poJlcies of this Act!. We think that this authoY'tty to order 

12 affJrrnative action does not go so far as to c;onf'er a punitive JurisdtctJon 

13 enabling the Board to inflict upon the employer any penalty it may choose 

14 because he j-D engaged in lmfair labor practices, even though the Board 

15 be of the opinJ.on that the policies of the Act might be- effectuated by 

16 such all order'. 11 

17 

18 
f!flhe povJer to cOYfLilland affjTmative aetton is remedial, not punitive, and 

19 
is to be exercised in a:ld of the Board I s authority to restl'ain v:l.olat:lon 

20 
and as a means of removing or' avoiding the consequenc~es of vJ.olation 

21 
where those consequences are of a kind to thwart the purposes of the Act.!! 

22 In N.L.I1.B. vs Douglas & Lomis & Co., (8th 1971) 11~5 F'.2d, ;)91, 295, 7'7 

24 lilt should be kept in mind tbat; one of the prjme purposes of Lhe Board!s 

25 remedy, in order to effectuate the policies of the Act, is to rectify 

26 the harm 1:lhjch may have resulted to t;he employees and, therefore, 'the 

27 remedy should not; 'smack' of' punttlve action hga1nst the empJoyer.!! 

28 Cttlng Local 5'7, Internat10naJ J.,adJes! Garment Workers' Union v. N.L.H.B. 

29 37111'. 2d 295, 300, 611 LRRt-12159 (D.C. Cir.) cert. denied 38711.3. 9112 

30 (1967), cert. denied 395 ll. 3. 980, 65 LRRIVI. 211111 (1969). 

31 It is therefore the interpret;ation of the United States Suppeme Court that 

32 the language of section 10 (0) does not give the N.L.H.B. [llmitive povleY's. We 

THURIlER'S 

HEL~IIA 



1 

2 

3 

4 

5 

B 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

find that the same interpretatlon is applicable to out' statute, 59-1607 (2). 

We therefore peverse i-:,he Hear'jng Examiner r s award of one day I s pay to the 

Complainants as betng outside the autflority of this Board to make such an 

award on a punitive basis. 

This, however, does not answer tl18 quest,ion of whether or not this Board 

desires to make such an award on the "basis that it would I!effectuate the 

pol icies of' this Act.!1 Defendant argues that no such award should be made 

because the teachers were on strike on October 11, 1975, and further; October 1~ 

and 12 were Saturday and Sunday respectIvely, and the teachers therefore 

had no pay coming. Since there was no findi.ng by the I-fearing EXElITitner that the 

unfaiY' labor practtce committed by the Defendant prolonged the negotiations, 

and there is no evidence in the record which would support such an assertion, 

'we find Defendant's argwnent has mer:] t. Irherefore, this 'Board finds that our 

Order requiTing a rewunl of back pay is not "\.'larTanted in this situation. 

lIT. 

IrIle final exception to the Hearing Examtner I s decision is that of the 

17 jndividual contracts. Complainant contends that the issuance of the individual 

18 contracts was all unfa:iT laboY' practice both because i.t was indivi.dual barga3.n-

19 :Lng, and because it was coercive in nature and thereby used to deny the teachers 

20 of the1_r l'tght to engage in c;oncerted acttvities whi.eh has been defined by the 

21 IVlontcma Supreme Court to include the right to strike. 

22 In order fot' thts Board to properly address the question tt becomes 

23 necessary for thi.s Board to tnterpret the statutes involved, and basically 

24 outJ5ne the statutory htstor-y i.nvolved. 

25 1Afr1en the PubJ5c })l1ployee Collectlve Barga:Lning Act was originaJJy passed 

26 by the 19'73 Legislature, teaehers wepe not included. 'rhey remained under the 

27 Professional Negotiation Act for Teachers, 75-6115 thru 75-6128. 'Pile 1975 

28 Legi,slatur'e repealed the Professional Negotiation Act for 'reachers and placed 

29 the teacher'S Lmder' the Public FmpJoyee Collectlve BargainiIlg Act. [See: 197') 

30 Sess:Lon Iaws, section 1 and 2, chapter 11'7. ] Since thepe were no exceptions 

31 enacted by the Legi.slature, it is obvi.ous thdt the lntent of the Legislature 

32 in placing the teachers under the Publi.c Employee Collec;tive Bargaining Act, 
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was that they wer'e to be treated equally with the rest of'the publi-c employees. 

1 f1'he Legislature failed, however, to repeal section T5-6102, whic!) 

2 provides for indivtdual contI'acts for teachers. No other group of publ:tc 

3 employees has that requir'ement. It ts fundamental principle of statutory 

4 interpretatton that when interprettng statutes they must be inter'preted, tf 

5 
possible, so that they are not confltcting. 'rherefore, in interpreti.ng tlle 

6 
action of the Legislature of placi_ng the teacher's Lmder the Public vmployee 

7 
Collective Bargaining Act which gives publtc employees the right to bargain 

8 
collectively and to engage in other concer'ted activities, along with 75-6102 

9 
requtring the issuance of individual contracts it becomes obvious that the 

10 
intention of the Legtslatul'e was not to allow the substitutton of individual 

11 
contracts for' that of the master' agreement. 

12 
In fact, it becomes obvious that the function of' the indiviciual contract 

13 
has been relegated to nothing more than a docWlient stating the intention of 

14 
the teachers to teach in the public school system for the academi.c year. 

15 
intpqYcetation givtng the imiividuaJ contract anymore efficacy would be in 

16 
conflict vlith the teachers I ri.ght to co11ectiveJ y bargajJ~l and vJCJuld theN:::fore 

17 
be ['epugnrmt to section 59-1(03) (fihtch gtves the teachers the right to collec-

18 
tively baY'gatn. It vJaS nevc-c intended by the Legtslature, that the :individual 

19 
contract vJaS to be sul')stituted for the master contract. So they must be kept 

20 
totally separate. 'rhe master contract deals with wages, hours, and other 

21 
conditions of employment; the individual contract deals only with the individ-

22 
ual teacher's intent to return to the district and teach :for the upcoming year. 

23 
'rhe question then becomes was the issuance of the contracts at the time 

24 
they VJere issued coercive in nature? rPhat 1s, di.d the Defendant attempt to 

25 
coerce the teachers jnto s.ign.ing the contract and returning to work and thus 

26 
deprive them of their right to engage tn other concerted activities which 

27 
j.ncludes the right to strike? IJ'he Hearing Exam.:Lner refused to dectde the 

28 
question. vIe find tt necessary to answer the question. And we answer it in 

29 
the affirmative. 

30 
IJIhe Defendant, issued the indtvidual contracts duping the height of the 

31 
strike. Not; only dJ.d they issue the contracts during the strike, but clause 

32 
(6) of the contract read as fo11ovm: 
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"(6) This contract offer will remain in effect unl;H 2:00 o'clock 
1 

p.m., Oetober lLI~ 19'(5, at which time said offer will become null and vo:Ld. 
2 

Upon execution and deli.very of the contract to the District (101 10th 
3 

Str'eet It/est, Billings, Montana, 59] (2) , and approved by the Board, and ~ 
4 

your return to your regular dl~ties on or before October )5, 1975, before 
5 

8:oQ a.r~., the contract will then be in full :force and effect. t! 
6 

(emphasis ours). 
7 

What the contract in essence says is, 1I s ign it and return to l,'Jork or you 
8 

are out of a jab. 11 It is required by law that the eontr'act be signed, and to 
9 

place the condition that the teacher ejther return to work or the contract is 
10 

VOid, is coercive. The Defendant did not have the right to place that condition 
11 

in the contract Vlhen the district knew the teachers were on strike. !Jhpough 
12 

that contract, the Defendant attempted to coerce the teachers tnto retuY'n5.ng 
13 

to \t-Jork and thus giving up their .-right to stri-ke. 
14 

rl'hE~ jVjontana S-upreme Cour't has spec:Lfj"cally upheld the right of puulic 
15 

employees to engage in str~ikes 01:' othe:r' concerted activities. [See: Dept. of 
16 

Highways VS. Public ETnployees cmft Counc:ll, 32 St. Hptr. 932, 529 P. 2d '/tl5.J 
17 

Using the individual contract to attempt to coerce the teachers jnto giving up 
18 

trlejI' Y'igrrL to str:Lke vilas axl interference IdU) the teachers! rights as stated 
19 

in 59-1fJ03 (1) and the Defendant therefore is guilty of an unfair 1abor practi(!0 
20 

as def'iDed in 59~1601j (1) (a). We are not stating tbat the school d:Lstrj"ct 
21 

had no right to replace the strikIng teachers. lie are stating that the schoo] 
22 

district flaS no FIght to discharge the teachers axld thereby to jDterfeY'e with 
23 

the teachers I right to strike. fl'h1s decIsion is in line with the decJ.sion or 
24 

the private sector. [See: NLHFJ v. Mackay liadio & Telegraph Co., 3011 U.S. 
25 

333, 3115-346, 2 LRRM 610; and NLRB v. United States Cold Storage Corp., 203 
26 

F. 9211, 32 LRHIVI 2021j (C1\ 5), cert. denied, 346 u.s. 818, 32 LHRM 2750.J 
27 

v. 
28 

Finally, we adopt all fJndings axld conclusions of law of the Heat':Lng 
29 

lI:xamj ner and the rationale therefor, not contradi_ctory to this final order. 
30 
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1 
on D E H 
.,~----

2 We feel compelled t~ha-t any Order t~hts Board issues shalJ be in 

3 
agreement with the StY-ike Settlement Agreement reached by both parties and 

4 which i.8 now AppendIx D of the 1975-76 Agreement between both parties. 

5 IT :r,S 'rm:HEFOHE OHDEHED: 

B 1. The Defendant shall cease and desist from refusing to bargain with 

7 Complainant upon receiving reasonable not tee of the demand for bargaining. 

8 2. 'H'le Defendant shall cease and desist from including in :individua] 

9 contracts issued to teachers any matters concerning wages, hours, fringe 

10 benefits, and other conchtions of ernp] oyment which have not been agreed to 

11 j n a master agreement. F'urthe.-r, Defendant s[lal1 cease and desi,st from using 

12 iDdividual contracts to interfere with the teachers' rightBas guaranteed them 

13 by 59-16u3. 

14 Dated thIs ~_ 3r-d day of' Novenlber 
--~-------' 

1976. 
15 

16 

17 

18 

1~,--~',CSONNEL [IPPEALS 

cmmIeY~ 
ChaiI'fnan 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
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2 I, rprenna Scof'field, hereby certify and state that I did on the ~ 

3 day of November', 1976, mail a true and correct copy of the ];'ina1 Ot'der 

4 of the P~oard of Personnel Appeals In the matter of ULP#1'7, 1975, to the 

5 follow1ng: 

6 T'le. Ben Hil ley 
jV/s. l'1TIiJ ie LOT'iDg 

7 AU;opneys at Law 
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9 Mr. John R. Davidson 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
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BEFORE THE BOARD OF PERSONNEL APPEALS 

STATE OF MONTANA 

IN THE MATTER OF 
BILLINGS EDUCATION ASSOCIATION, 
ASSOCIATED WITH MONTANA EDUCATION 
ASSOCIATION, 

Complainant, 

-v-

SCHOOL DISTRICT #2, BILLINGS HIGH 
SCHOOL DISTRICT, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

/jLP~ 11-1175 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND 
PROPOSED ORDER 

On October 10, 1975 the Board of Personnel Appeals received a 

complaint containing allegations by the Billings Education 

Association against School District #2 and Billings High School 

District. Because of its importance, the complaint is attached 

to this opinion as Exhibit A~ In summary, the complaint charged 

that the trustees (1) refused to meet, (2) engaged in surface or 

conditional bargaining and (3) have engaged in individual bargaining 

with the teachers rather than the exclusive representative. The 

complaint was not verified on the 10th day of October, 1975 and 

was verified on October 14, 1975. On October 28, 1975 the School 

Board answered. On February 2, 1976 a hearing on this unfair 

labor practice charge was held in Room 119 of the Ramada Inn, 

Billings, Montana, before Neil E. Ugrin, Hearing Examiner appointed 

by the Board of Personnel Appeals. The complainant, Billings 

Education Association (hereinafter BEA) was present and represented 

by counsel, Mr. Benjamin Hilley of Great Falls, Montana. The 

defendant School District (hereinafter District) was present as 

appeared through its counsel Mr. John Davidson of Billings, 

Montana. Evidence, both oral and written, was presented and 

your Hearing Examiner now being fully advised in the premises 

makes the following: 
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FINDINGS OF FACT 

1. That unfair labor practice complaint, Exhibit A, 

was filed on October 10, 1975 with the Board of Personnel 

Appeals. The charge was not lodged with the Board until 

October 14, 1975 because it had not been properly verified. 

On October 14th a properly verified charge was filed with 

the Board of Personnel Appeals and was in proper order. 

2. From January 22, 1975 to June 6, 1975 the parties 

met in thirteen face to face bargaining sessions. 

3. Acting upon a joint petition the parties met in a 

mediation session on July 29th and 30th, 1975 with the Board of 

Personnel Appeals mediata"tor. The parties further met with 

the Board of Personnel Appeals mediatator on August 19, 20, 

and 21, 1975. On October 2, 1975 the BEA went on strike. 

Beginning October 3 until October 5th the Board of Personnel 

Appeals established mediatation between the BEA and the District. 

This mediatation ended on October 5th with the_ mediatotors declaring 

that no useful purpose would be served by their further presence, 

hence the mediatation was terminated~ (All dates hereafter are 1975) 

4. On October 4th the BEA made an oral offer to the District. 

On October 4th the offer was refused by the District. 

5. On October 4th the District made its "last and final 

offer II to the BEA. 

6. This last offer of the District to the BEA was reduced to 

writing and given to the BEA on October 5th. 

7. On October 5th the BEA either did not respond to or rejected 

the offer of the District made orally on October 4th and in 

writing on October 5th. 

8. On October 7th the BEA asked the District to meet and nego

tiate. 

9. On October 7th the District responded that they would meet 

at a mutual acceptable time but indicated that it would be 

appropriate for the BEA to "first prepare and deliver to us the 
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complete written proposal in order than an evaluation of your 

position may be made in order to determine appropriate response 

and/or whether or not further negotiations will be useful at this 

time." On October 7th the BEA responded with a letter containing 

a written proposal. This proposal was the same proposal the BEA 

made on October 4th, which was rejected by the School Board. On 

October 8th the District responded that the BEA proposal was not a 

basis justifying renewal of negotiations but that if the BEA would 

submit a new proposal it would be given consideration as outlined 

in the District letter of October 7th (quoted in part above). 

10. On October 8th the District offered to implement its 

order of October and notified the teachers within the School District 

by mailing individual contracts of employment to them. 

11. On October 10th the BEA requested a meeting to negotiate 

and indicated their proposal contained compromises on the specific 

items of salary, job security and service fee. On October 11th the 

District responded to the October lOth BEA letter in the following 

language: IIPlease present your new proposal to us in writing. If 

af-ter review of your new proposal there is an indication of sincere 

effort on the part 'Of the Association to resume negotiations, the 

School Board will give directions to their negotiating team on your 

new proposal. II 

12. On October 11th the BEA requested another meeting and 

included a written proposal. On October 11th the trustees acknowledged 

receipt of the proposal but indicated that they would not meet. 

13. During the mediation session in July, the intervening 

time before the August mediation session, during the August mediation 

session and during the crises mediation I find that very little 

progress if any was made in the neg.otiations. 

14. Reviewing all of the items in dispute taken as a whole, 

r find that the crises mediation literally resolved no problems 

of significance. 

15. On August 11th the BEA communicated to its members that 

they were "still at impasse ll with the School Board. In a reference 
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to the August 19th, 20th and 21st, 1975 mediation, the BEA referred 

to the "negotiations impasse between the Association and the School 

Board. It is no better than the papers had pictured it. 1I On 

August 25, 1975 the BEA proposed to the District that the fact 

finding process be suspended and that the "impasse" be referred 

to federal mediation. 

Based on the above findings of fact I draw the following: 

CONCLUSIONS OF LAW 

I have consolidated charges 1 and 2. I feel that charge 2 

is contained within charge 1. I have considered evidence with 

regard to charge 1 to and through October 11, 1975. 

On October 11, 1975 the District committed an unfair labor 

practice by failure to bargain with the BEA. Throughout their 

negotiations the District imposed as a condition of bargaining that 

proposals or written proposals be submitted by the BEA. Under the 

circumstances prevailing in ULP II, that is--a total lack of movement 

by both parties on key issues, the Board of Personnel Appeals found 

such a requirement not to be an unfair labor practice. They cer-

tainly, by their 'language, discouraged such a policy. Prior to 

October 11, while the conduct of the District with regard to 

requiring written proposals may not have been forbidden, under the 

theory of ULP 11, though certainly not encouraged, when the BEA 

made it plain in complainant's Exhibit 20 that they would make 

concessions in specified areas, it then became incumbent upon the 

District to meet and confer with regard to these proposals. This 

is of the essence of collective bargaining. Based on the 

1. There was some confusion as to the date of filing this charge. 
It apparently was presented on October 10, but rejected by 
the Board of Personnel Appeals because of lack of verification 
and was lodged as properly verified on October 14. Further, 
even if the date of filing the charge were October 10, I 
would find that the activities of October 11 constituted a 
part of a continuing transaction and were merely a continuation 
of the preceeding several days activities. I treat the 
whole sequence starting on October 8 as one, as the united 
States Supreme Court did in Nat. Licorice Co. v. Nat. Lab. 
Rel. Board 309 U.S. 350, 84 L. Ed. 813 (1940) 
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proffered compromise on specific items made in complainant's Exhibit 

20 I know of nor can find any authority which would allow the District 

to "review ... your new proposal (for) indication of sincere effort 

to resume negotiations." See R.C.M. 59-1605 (e) 

As far as the issue of proper notice for purpose of preparation 

is concerned, I would comment that charge 1 is rather specific in 

that it in essence alleges ·that on October 8 and since that date, the 

District has refused to meet. If there was any question as to 

the scope and nature of the charge, the District could have required 

the BEA to provide further clarification. See R.C.M. 82-4209. 

With regard to charge 3 I conclude that no unfair labor 

practice has occurred" It is well established law in the private 

sector that once an impasse is reached an employer may unilaterally 

implement his last offer to the union so long as he does not go 

beyond the last offer. See NLRB v. KATZ, 369 US 736 (1962). 

Based on the history of bargaining of these parties, particu-

larly the lack of any measurable negotiation progress during the 

mediations of July and August and the fact finding procedure and 

given the lack of progress on any of the subsequent issues dividing 

the parties during the crises mediation of October 3rd through 5th, 

I conclude that on the date of October 8th, the date the employer 

set out to implement its last offer, that an impasse then existed. 

If there were any remaining doubt as to whether an impasse had 

occurred, it is set to rest by BEAls verified petition~ In 

Section 8 of its petition, the BEA has affirmatively alleged that an 

impasse existed which is_ completely consistent with my view of the 

facts.2 

2. The unfair labor practice committed by the District on October 
11 did not bring about or help bring about the impasse which 
existed on October 8. I, therefore, do not feel that the 
unfair labor practice committed on October 11 affects the 
District's right to unilaterally implement its last offer on 
October 8. 
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Much is said in BEA's brief about the coercive nature of 

the letters informing teachers of the District's intent to implement 

their offer of October' 4th. The BEA argues the coercive nature 

of the letter and the illegality of offers to discharge employees. 

I cannot reach a consideration of. that issue. The third 

count of the charge in question, charges the District only with 

individual bargaining with the teachers and does not get into the 

area of discrimination, discharge or threats of discharge. The 

courts have consistently held, even in labor matters, that due 

process requires adequate notice of the charge alleged. "There 

is a denial of due' process of law when issues are not clearly 

defined and the employer is not fully advised of them." NLRB v. 

Bradley Wash Fountain Company, 192 F.2d 144 (1951). See also 

Consolidated Edison Company of New York v. NLRB, 305 US 197, 59 

s.ct. 206, 83 Lawyers Ed. 126. I find that the charge by the BEA 

is narrowly drawn to encompass only the charge of individual bar

gaining and cannot be construed as to give fair notice of the issues 

of threats of discharge and coercion. 
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PROPOSED REMEDY 

My observation of these negotiations is that both parties 

have been guilty of near-bad-faith from time to time. Typical 

of this conduct would be the BEA reoffering on October 7 in 

written form the same proposal that had been rejected by the District 

on October 4 when presented orally by the BEA. There are many such 

examples. 

I would not adopt in this case the blanket back pay order 

often used in the private sector but rather jUdging this case 

on its individual merits order the District to pay to. the 

teachers, through the BEAt one days pay. Anything less would be 

a meaningless hand slap~ Anything more would not take into account 

the role of the BEA in creating many of the problems about which 

it now complains. 

DATED this _.-:(.",-_d. ay 
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