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10 I STATJl)fENT OF CASE. 

11 On September 19, 1975, the Bi.11iogs Education Assoc iation, hereafter 

12 referred t o as the. Ass oc iation, file d unfai r labo r practice charges BRa inst 

13 School District No . 2 . Rillings, Ho ntana, herea fter refer red to as the Schoo l 

14 Distric t. 

15 The Association in substance alleges the Sc hool Dis tric t viola ted 

16 Section 59-16nS(1)(e ) of the Revi sed Cones of Hontana 1947, by refUSi ng to 

17 bargain in good fa i th o n three s pec ific unilatera l c hanges in worl: ioR condi-

18 tions. Further, the Assoc iation al leges that the School nistrict v iolated 

19 Sec.tion 59- 1605 (1) (a), R. C .H .• 19 47 . by trans f erring three teachers v1ithin 

20 the bargaining unit t o o ther position s beca use of their c ollective ha r ga tning 

21 activiti es i n beha lf o f the Assoclati,on, therefore interfering \·rith and 

22 restraining said tea c he rs in the exercise of t he ir rights as guaranteed by 

23 Sec tion 1603 R.C.M., 1947 . 

24 Bo a rd Cha irman Rau cc i and members Cromley. Reber and He liker conciucted 

25 a hearin g into the matter on November 6, 197 6, i n accordance with the 

26 Administrative Procedures Ac t (Titl e 82, Cha pt e r 42). 

2? Emi lie Loring of the firm of Hilley anrt Loring of Great Falls, t1ontana , 

28 represent ed the Compla inant. J ohn Davidson and Gary G. Bro eder of t he fi rm 

29 o f Davidson, Veeder and Broeder a ppeared as j oint counsel for the Defendant. 

30 II PVIDEllTIARY ORJP.CTION 

31 COllnsel Loring objected to School Distri.c t No. 2 Exhihit Po as being 

32 irrelevant . The doc ume nt consis t s o f Standarrl. for Accreditation No . 11 7 



1 which calls for the creation of a committee to draw up a staff evaluation 

2 procedure, and the report and final instrument developed by the committee. 

3 The objection is overruled as the School District has taken the position 

4 that a staff evaluation procedure is not a proper subject for collective 

5 bargaining. This of course is one of the fundamental issues to be determined 

6 in this case and the accrec1itation stannard is necessary for such a determination. 

? Upon the entire record of this case including the testimony of a number 

8 of witnesses and briefs, this bo(l_y makes the following: 

9 III FINDINf;S OF FACT 

10 The Alleged Unilateral Act of Hithholding Salary From Teachers on Association l 

11 Leave 

12 1. It was admitted that on September 7, 1975, teachers Bess Franzen, Jerry 

13 Jimison, Eugene Cetrone and Edward J. Haller requested a leave of absence from 

14 their teaching responsibilities to attend a Montana Edllcation Association 

15 Board Meeting. 

16 The School District informed these individuals that leave would be 

I? granted but that 1/200 of each individual salary would be deducted for each 

18 day of absence. 

19 2. It was admitted that on September 7, 1975, teachers Muriel Solie and 

20 Ed Ward requested a leave of absence from. their teaching responsibilities 

21 to attend a Montana Rducation Association Leadership Conference. 

22 The School District informed these individuals that leave would be 

23 granted but that 1/200 of each salary would be deducted for each day of 

24 absence. 

25 3. It was admitted that prior to this refusal to grant paid leave for 

26 Association business, leave requested by members of the Association for 

27 attendance of Slate, regional, and national meetinp,s of the Hontana Education 

28 Association has been granted without loss of pay. The School District qualified 

29 this admission by stating: 

30 

31 _1 Association Zeave refers to Zeaves of absence taken by certain teacher's 
for participation in the activities of the Billings Educat'ion Association or' 

32 its affiliates. 
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II, •• policy was n ever implerlent e d by Sc hool Dis trict No , 2 and 
Association Leave is now cov e r ed by Artic l e III, Sec tion II 
of the Ma ster Agreement , betHeen the Billinr, s Educa tion 
Asso c iation and Sc hool Distric t No. 2 whi ch Agreement ' .... a9 

retroac tive to July 1, 1975." 

Mr. Paul O'Hare, Super i ntendent of Sc ho ol District No .2 , test ified t hat 

5 a lthoug h the t e a c hers in question we re notif ied that the y wou l d no t be pa id 

6 fo r le a ve gr an t e d for Associa tion a c tivit i e s, this 1n f a c t did no t oc cur a nd 

? t hes e teachers we r e g iven l eave with pay. (cr . p. 62) 

8 Mr. O'Hare tes t i fied further that he wan ted to establish 1' a sec ond 

9 c o nc ept o f 1/2 00th" ,<lit h respec t t o leave f o r Assoc iation meeting s and that 

10 there was n o d e fini te poli c y gover n i ng aSS OC iat ion leave in the past. 2 (p. 62) 

11 He also tes tib .ed that he decid e d t o resc ind t he dec ision to withhold 

12 sa lar y " . .. bec ause the matte r was o n the nego tiat ion table and would b e 

13 governe d by the settlement u f the agr eement." (tr. p. 63 ) 

14 Th e Sc hoo l 0 1 s tr i ct' s Ado p tio n of a Staff Eva luatio n Procedure 

15 5 . On Augu st 11 , 19 75, the Schoo l Dis tr i ct a dop t e d a staff evalua tion 

16 procedul-e. Mr . O'Hare testif i ed that this ac tion was t ake n in order t ha t 

17 t he Sc hoo l Distr ict co uld c omply with the ac c red itation standa rd f o r a staf f 

18 e va lua tion a s presc ribed b y the Hontana Board of Public Educ a t i o n. 3 (tr . pp. 63, 61, 

19 Accred ita tion s tandard No. 117 read s : 

20 

21 

22 

23 

24 

25 

26 

11 7 . STAFF EVALUATION 

Th e board of tru s tees shall adopt 
spec ific po lic i e s and proced ur e f or 
eva luatio n of certified s ta f f. 

The policie s and procedu r.es shall be 
develope d in consultation with 
administra tors , t eachers, o t her staf f 
members, a nd s tudent s. 

27 2I t i s assumed j'rom De f endant ' s adPrission and t estimony giv en by MI' . O'Hare 
t hat aZthough no "definite II l eave policy foY' Assoeiatiml Leave was maintained 

28 by the School Di stri ct" that 'in f aot leave was granted i n t he pa st on ai milal' 
requests and, that he was tx'ying to e s tabli8h a concept f ol' negotiations which 

29 were underway bet~en the two par ties . 

30 3StandaY'd faY' Qac f'edi tat·ion No . 11 7 was exex'pted [room t he body of t he 
STANDARDS FOR ACCRWITATION 0,' MON7'ANA SCHOOLS AS AMg NDW FiY mF: BOARD OF 

31 PUBLIC EDUCATIOII APRI L 10, 1973 . 

32 
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A comp rehensive 1nctivio\lal pe rsonnel 
fi l e ba sed on speci fic evaluatjon of 
every , teacher, principal , supervi s or 
and other certified staff empl oyed in 
the distric t s hall be maintaine d. The 
individual heing evaluated s hall be 
provided with a copy of his ",ritten 
evaluat ion. (S choo l District 1,1 2 Exhihit B) 

The School Dist ric t h ad begun to prepare a staff evai llation proc edure in 

7 Oc tober of 1973. A committee o f administrative personnel, teac hers, and 

8 students was appo inted by }1r. 0 I Hare for the purpose of develop ing the pro-

9 cedur e . During the 1974-7 5 school year, the procedure developed by the 

10 corrunittee was used on a tr ial basis. The staff evaluation procedure adopt ed 

lI on Au gust 11, 1975, was the fina l product of the cOmr!li tt ee . 

12 6. A proposal. on a sta ff evaluation procedure was included among the inaial 

13 proposals made by the Association during collective harga ining in January 

14 of 1975. Mr. David Sex ton, Execu tive Director of the Assoc iation's col l ec tiv e 

15 bargaining team, testified t hat the As sociatio n' s pro posal on staf.f evaluation 

16 was sttll " on t he table " during mediation in July a nd August and at the time 

17 t he Association wen t o n strike in October of 197 5. (rr. p . 5) 

18 7 . The School Distri c t claims that a staff evaluation procedu re is non-

19 negot iab le. Counsel Broeder has taken th e fo llm.}ing position: 

20 "It now is , and always has been, the posi tion of the 
def endant that eva luation procedure is not a negotiable 

21 item . Previ ous master agreements have no t d eal t with 
this issue on that basis alone, defendant be lieves tha t 

22 the adoption of the evaluation procedu re wa s not a 
unilatera l change in a negot iat ed working condi tion Bnd 

23 t herefo re , Complainant I 5 charge i s without merit. II (Brief p. 3) 

24 The Ass ocjat ion claims that a staff evaluation pro cedure is a negutiable 

25 item and Counsel Loring argu es that standard for accreditation No. 117 is 

26 si lent as to whether or no t s uch a proc. edure would be an appropriat e it em for 

27 colle c tive bargaining. 

28 8 . On October 21, 1975 , the School Distr ict and the Associati on agreed t o 

29 t he follOWing co ntract proviSion for s t aff evaluation: 

30 ARTIr.LE XVI 

31 TEACHER EVALUATION 

32 Sec tion 1. Procedure: The Schoo l Distrjct shall main t ain an evaluation 
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1 proceriUl-e f o r all teachers pursuant to S tandards for Acc r ecUtation of }.tontana 

2 Sc hoo l s a s adopted by the Board o f Public F..d uca tion. 

:3 Section 2 . Effect: Such eva luation proceclure shal l he a matter of 

4 School District poli cy and sha ll not be a part of this Agreement . The 

5 evaluation of a non- tenure teacher shall not he suhject t o the grievance 

6 procedure. A tenure teacher's evaluation shall be suhject to the grievance 

7 procedure. 

8 The Schoo] Distric t I s Action of Precluding Teachers Robert Nic h olson . John Travis, 

9 and Robert Landis Fr om Assignmen t to the lIResource Cen te r" B.t Billings Senior High. 

10 9 . I n April of 1975, the mat hematics department at Billings Senio r High School 

11 me t to disc u ss class schedules for the coming sc hool year. The meeting was 

12 ca ll ed b y Mr. Vern McDermott , c hairman of the d e pa rtment becallse Hr. McDermot t 

13 wanted to receive staff input hefore he prepared the proposed class schedules 

14 that were to h e suhmitted to Hr. Alber t Col lins, school principal . Such a 

15 

16 

17 

18 

19 

meeting is h eld each year in order that the ten or so members of . the department 

might indicate t heir preferences on class assignment . 

Part of the proposal prepared by Mr. McDermott after the department 

4 mee ting included a recommendation t o Mr . Collins that Mr. Rohert Nicholson, 

a mathematics teac her at t he h igh school , be assip,ned six perioos in the 

20 "resource cen ter l1 for the 1975-76 schoo l year. The resource center is a n 

21 exper i mental facility (the fac ility has heen in operation for more than five 

22 years) which provide~ mathematics instruction in additton to that which students 

23 may receive i n traditional mathema tics courses. The cen t er prov:ldes computer 

24 hardware, calculators, ann other equipment that is used by stu dents during 

25 study periods or after school. Individual students or a whole class may also 

26 utilize the center for special projects. 

27 The School Distr ict has experimented with vadous staffing schedu les 

28 f or the center i n recognitio n of the need for instructional aid to s turlents 

29 

30 4Mr . Nicholson has been assigned to the resource center eV81"'Y year since its 
inception but this year> . During the 1974- 75 sahool yeaY' he UIS assigned tlJO peT'iods 

31 of appr'o:cimately one hour duration . MY' . N'icholson is an active member of the 
Assoaiation. . He was past vh:e-pl'esin.ent of "the Association tOT' the 72 -73 school 

32 year and president for the 1974-75 school year . During negotiations for the 
1975-76 school year , he served as an advisor to the Association ' s contract 
negotiations "team. 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 
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utilizing the center. The resource center is c harac terized by an unstruc tured 

classroom atmosphere whic h js different from classroom instruction in genera-l. 

Th is proposed schedul e whic h ass i gned Mr. Nicholson t o six fu ]l pe riods 

in the resou rce center was pos ted o n the ma ste r boa r d i n the a ssistan t 

principal's offic e during th e first week of June as is c ustomary . 

10. On or about the fift eenth of July, Mr Mdlermott was told by Mr . Collins 

that there had been "a ehanp, e in po licy" in t ha t no teacher woulil be assigned 

for more than o ne period in the resourc e cen ter. (tr. p. 14) Mr . McDermott 

d id not ta ke i .ssue with Nr. Co l lins I decision and set out immediately to 

prepare a n e w sc hedule. 

Mr. Collins testified t hat Mr. Winston E. Weaver, Assistant Supe rintendent 

of Secondary Ed u cation, had expr e ssed to him ear l y i n Ju l y that t he "trustees 

felt we had to s pread t he load a s directed to drop the schedul e which would 

have been very similar to the sc hedule we had la s t yea r which we had nasically 

one perso n in t h e lab each of six periods." (t.r. p. 75) 

Mr. ~';eaver tes tjfied that t hi s communication to Hr. Collins was the 

direct r esul t of a schoo l board meeting held e arly in J uly in wh i c h the 

sc hoo l board expressed its concerns to Mr. Weaver t hat o ne t eache r assigned 

to the unstructured classroom situat. ion in th e r e source c enter may creat.e 

an inequity in t h e distribu tion of teacher load. It appears t hat the sc hool 

board f e l t that an assignme n t in t he resourc e center did not require c lass 

preparation a nd plans nor t h e grading of papers a nd was no t as d ifffc ult as 

more conventional teaching assignmen ts. There fore , the schoo l board felt that 

the assignment of fnstruct ional dut~e s in the resource center shou l d be more 

evenly distr! buted amongs t the s t aff . (tr. p. 67 ) 

Hr. Mc De rmott prepared t wo new schedul es for Mr . Co llins . Mr . Co llins 

c ho s e the s c hedul e whi c h called fo r six t eac hers to b e assigned one pe riod 

each in the re s o urce cente r. Abo u t the same time Mr. McDermott inf o rmed 

Hr. Nicholson that the fir st sc he dule had been c hanged and tha t he would only 

be assigned one period in the r esou rc e center. 

Mr . Nic ho l son took exception wit h this s c hedule c hanp,e a nrl informed 

32 Mr. McDermot t that he would t a lk with Mr . Col lios abou t it. Mr. Nicholson 
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1 
did mee t with Hr . Collins shortly ther eaft e r . a nd expresserl his conce rn s 

2 
that this n e w !:lc hedu le was in conflic t with tll e concep t whic h was reflected 

3 
in the math d epa rtment' s orig inal recommen~ a tio n. This r ecommendation was 

4 
based on the concept that one person assigned to the c enter could provide more 

5 
continuity in instruction and would a110\.;o- for better ut i lization and maintenance 

6 
of the availab le materials and teaching aids. 

7 
Mr. Nicholson testified that Mr. Collins agreed that no more than t\OlD 

8 
people should be assigned to the resource center and asked Mr. Nicholson to 

9 pre pare a rationale to this effect. 

10 
Mr . Colli ns t estified that he t old Mr. Nicholson t o prepare the rationale 

11 
in o rder that he could '*present i t t o the t ota ] administration which mean s my 

12 immediate s u periors, Mr. O 'Hare amt Mr. SerretteS a nd Mr . Weaver ." (t r . p . 76) 

13 
11. Mr. Collins presenterf t h e rationale to his super iors in early August and 

14 
the react ion he received to the concept of having fewer than six teacher s in 

15 
the resource cen ter was " quite favorahle.1! (tr. p. 77) 

16 
Mr. Collins then went back to Mr. HcDermott and i nf ormed hjm t hat Ifwe 

17 
would have permiss ion t o again restruct ure the center assignment, utili zing 

18 
hopefully two a nd if not just two. possible three people. " (tr. p. 78) He 

19 
also tes tif ied that when he was queried by Hr. NcDermott c on c erning the possi-

20 bility of assigning Hr. Nic: ho l son amI Hr Landis 6 i n the r e source cen t e r, he t o l d 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Mr. Mc Dermott that all of these prob l ems a r e coming over t he problem of conflict 

of interest between the BEA activities and the freedom of the math cen ter 

assignment, that we could avoid t h e problem if we didn't put such highly 

involved people in the math center and we should look to other possibilities. 11 

(tr. p. 79) 

Mr. McDermott testified that Mr . Collins told him that the decision had 

been made t o staff the center wi th fewer than six people . He also s t a ted : 

51>11'. Wi lluon Se1'1'ette is assistant superintendent of the d1:strict . 

6Mr. Landis has ,taught mathematics at Bil ling s Senior' High f oT' seven year's 
and has been assigned to the 1'esource center ever'y year> with the exception of the 
first year> it was established and the 75- 76 school yeaY'o He has been an active 
member of the Association and up to nOlJ s er>ved on the j oint A8Booiation~ School 
mstr>ict Extra Pay Corrmi ttee . He also sel'ved mJ Baun~y oorrunittee chairman fol' 
t;hree years. 
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"He (Mr. Collins) said however that it was felt that 
Mr. Landis, or that Hr. Nicholson had been sp ending 
too much tim e on 8F~ business while assigned to the 
resource center . He ask e.d me tha t when I mad e out 
the schedule t hat I do not place Mr. Landis, Mr. 
Nichol son, or Hr. Travis as an assi_gnme nt in the 
resour ce center ." (rr. p. 15) 

Mr. McDermott then told Mr. Collins that if this was the c ase with 

Mr. Njcholson. Mr. Travj,S and Mr. Landis, then Mrs. Jellison should not be 

assigned to the r esource c enter becaus e she was also b ecoming very ac tive in 

the Association. Mr. Colli ns d.td not reply to this suggestion. He did 

sugges t to Mr . McD ermott that both he and a Hr. Brauae should be as signed to 

t he schedule. 

Mr. McDermott then prepared a third sc hedule a s direc ted by Me Collins 

and aske d Mr. Collins t o si t in on the math department meeting at the b eginning 

of the sc hool yea r to explain the c hange 1.n the schedu le. Mr. Coll i ns d ecl ined 

to do so and Mr. Hc Dermott testified tha t Mr. Collins sta ted tha t l'thi5 was a 

mat ter t.ha t was p ersonal be t.ween him and M'r. Nicholson and that he would 

rather ha ndle it with Mr. Nicholson individually rat her than involve the math 

17 departme nt. II (tr. p. 17) 

18 
Mr . Nicholson d.id meet with Hr. CO]]ins at the beginning of the schoo l 

19 
year and was told that h i.s written rationale had aided in obt.aining a change 

20 
in the scheduling to fewe r than six people in th e resour c e center but that he 

21 
Mr. Landis and Hr. Travi s would not be assigned to the r e source cen ter . 

22 
Mr. Nic holson testified tha t "he (Mr. Coll ins) said. it was felt by p eople who 

23 
made the decision that there was too much time being s p ent on BEA business ." 

24 (tr. p. 39) 

25 
Although the r eco rd :is somewhat unclear on this point, it appears that the 

26 
final schedule prepa red by Mr. McDermot t was imp lemented and that Mr. McDermott 

27 
and Hr.. Branae now staff the resource c enter six pe riods per day, 

28 
The School District I s Charge That Too Much Time Was Being Used for BEA Activities 

29 
by Certain Teac her s Assigne d t o the Resourc e Center 

30 12. In defens e of its a ction to har certain teachers fr om aS Signmen t in the 

31 
resourc e center, the school distric t argued a nd presente d evidence to the ef fect 

32 
that Hr. Nicholson's a ssig nment to the resource center was be ing abus e d in t hat 
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Hr. Nitholso n was using too much school time to carry out his duties for the 

1 Assoc ia tiOD. 

2 Mr. Weaver testified that during the 1974- 75 school year he had personally 

3 visited Mr. Nicholson's class during the second pe r iod for six days and did not 

4 find Mr. Nicholson present. li e initially visited the c lass to pay Mr. IUcholson 

5 a compliment and not finding him there he returned each day during seco nd period. 

6 Hr. Weaver reported the fact he coul d not find Hr. Nicholson in his c lass at 

? the resource center for over a week to t1r. Collins. 

8 Mr. Weaver testified further that he remained i n the center fat' five or 

9 ten minutes on each occasion and did not inquire of anyone until t he fourth or 

10 fifth day where Mr. Nicholson might be found. He then asked Mr. Collins who 

11 also did not know the whereah outs of Hr. nicho lson. 

12 Mr. Nieholson testified t o a plethora of r easons which might have c aused 

13 his absence including c h ec king for attendance (maldnr. s ure students "/ho wet'e 

14 leaVing certain c lasses to attend the resource center. got there), picking up 

15 materials, t each.ing another teacher's class anrt as he testified: 

16 "It's also possible I could have been sometime s on BEA business, 
I don't know, hut I donlt believe it ever entered into any great 

17 degree ." (tr. p. 85) 

18 Mr. Collins testified t hat during second pe riod of the 1974-75 schoo l year 

19 and during third per iod of the 1975- 76 school year, Mr. Nicholson spent a consider-

20 able amount of time talking with Hr. Rogers, assistant prtncipal of Billings 

21 Senior High, mostly about BEA affairs. He also testified that nhe had some of 

22 the same observations about Hr. Landis as I had about Mr. Nicholson." (tr. p. 83) 

23 It appears from the record that Travis' exclusion from the resour ce center vlaS 

24 based on the speculation that he too would spend t oo much time on BEA activities. 

25 The School District also offered further justification for its acti.ons by 

26 attempting to show that resource center comput e r time was heing abused by 

27 certain t eac h er.s in that REA salary proposals and the like would be computed 

28 on school time. 

29 13. There is no evidence on the record that Mr. Nicholson or Hr. Landis have 

30 ever heen warned. reprimancl ed or e ven talked to with r e spect to their alleged 

31 mi suse of time on behalf of the Bf.A. !'1r. l'licholson I s evaluation for the 

32 
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14 

15 

16 

]'/ 

1974-75 school year did not contain any indication that he was abusing his 

assignment in the resource center. Moreover, the record does not show that 

any teacher was ever warned about misuse of the resource center before 

Mr. Collins confronted Mr. McDermott with this problem. 

14. It is on rare occasion that the spring schedule developed by the math 

department is changed. It is even more lllfrequ-tint that Hr. He<'llll::r and his 

superiors become involved in the specifics of class scheduling. 

15. Billings Hest High School has a facility verv much similar to the resource 

center. The staffing schedule for this facility was not subjected to the same 

concerns that had characterized the scheduling of the resource center at 

Billings Senior High. 

DISCUSSION 

The first aspect of the charge concerning the School District's refusal 

to grant Association leave with pay can be dealt with in sunrrnary fashion. 

The facts are that although the School District had intended to withhold 

pay for teachers on leave for Association business, this was not carried 

through. It is difficult to ascertain from the record just what the School 

18 District's motivation was in this regard, and it is our hope that the 

19 establishment of a negotiating "conceptl! will not in the future intentionally 

20 be achieved through a threatened unilateral act or an act itself. Under these 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

considerations we find that this aspect of the charge should be dismissed. 

The second aspect of the charge which alleges that the School District's 

adoption of a staff evaluation procedure in August of 1975 constituted a 

unilateral act indicative of the School District's failure to bargain with 

the required good faith, poses for this body a difficul t issue. It is the 

School District's position that a staff evaluation procedure is a non 

negotiable item. Following this argument to its logical conclusion, a staff 

evaluation procedure could then be adopt eo at the will of the School District 

regardless of any proposal s made in this regard by the Association. The School 

District also contends that even if the staff evaluation procedure were a 

proper subj ect for collective bargaining, its adopti.on of such a procedure in 

August of 1975 was not a unilateral act but rather the culmination of a lengthy 
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1 process? which b ega n well before the Association mad e its fir st proposal on 

2 this i tem . 

3 This issue n ecessitates a careful ,approach . The fir st of a number of 

4 questions to b e answered is whether or not a staff evaluation proc edu re is 

5 a s ubject s uitable for col lec tive b argaining. Seeion 59- L605(3) R.C .M .• 

6 1947 states : 

? 

8 

9 

10 

11 

12 

(3) For t h e purpose of this act, to bargain collec tively i s 
t he pe rfo rma n c e of the mutua l obli ga tion of the pub lic 
employer, or his des ignated representatives) and the 
representatives of the exc l usive representa tive to meet 
at reasona ble times and ne got ia te in good faith with respect 
t o wage s, hours, fr inge be nefits , and o ther conditions of 
employment , or the negotiation of an agreement , or any 
ques tion ar ising t hereund er , and the execu tion of a wr i tten 
cont ra c t incorporating any agre eme nt reached. Such obli­
ga tion does no t ~ompel either part y to agree to a proposa l 
or r equire the making of a concession. 

13 This languag e parallel s Sect ion 8 (d) of t he Na tional Lab or Re lations Act 

14 a nd th e c ases are leg i o n in which the Nati o nal l.abor Rela tio n s Boa rd and the 

15 c ourt s have carefully reasoned the scope o f subjec ts which ar e in fa ct " o ther 

16 conditi ons of employment" a nd pr ope rly addressed in the collec tive bargai ning 

I? process. I t is obviously most desirabl e that labor and mana gement iden tify 

18 and agre e upon those it ems wh i ch reouir e bargain ing for stable relations. 

19 However as the NLRB and even state age nci es have faunn , this pos s ibil ity is 

20 somet imes unachi e vabl e and determinations on the bargainahil ity of certain 

21 i tems must be made o n a case by case bas i s. We approach this r esponsibility 

22 with some reserv a tion. However, at stake is t he v ery stabi lity of labor-

23 manageme nt r e la tions in this s ta te and we feel t ha t the poli c i es o f the Ac t 

24 mus t be effectua ted . 

25 'l'he s taff evaluation proc edur e presents an interes ting item. The pro-

26 fess .i o na l e va luation of a teacher is a complex process ref l e c tive of the ta sk 

2"1 fo r whi c h it is 1.ntended. The School District has arg ued that a s taf f evaluat ion 

28 procedure is a "management prerogative ll a nd alt hough r e feren c e was no t made 

29 to Sect1.on 1603 (2) R.C.M., 1947, perha ps t h is section of the Ac t deserv es our 

30 at tent ion. It reads: 

31 

32 7 f' We ape re er-r't.ng 
ej'j'or'ts to "ampZy with 

to t he evidence dealing with the School 
StandaY'd fOf> Accr>editation No. .717 . 
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1 (2) Public employees and their representatives shall recognize the 
prerogatives of public employers to operate and manage their affairs in 

2 such areas as but not limited to: 

3 (a) direct employees; 

4 (b) hire, promote, transfer, assign, and retain employees; 

5 (c) relieve employees from duties and because of lack of work or funds 
or under conditions where continuation of such work be ineffecient and 

6 nonproductivej 

? (d) maintain the efficiency of government operations; 

8 (e) determine the methods. means, job classifieations. and personnel 
by which government operations are to be conducted; 

9 
(£) take whatever actions may be necessary to carry out the missions 

10 of the agency in situations of emergency; 

11 (g) establish the methods and processes by which work is performed. 

The legislature has not left to presumption that public employer-s possess 

13 the prerogatives necessary to Ilmanage their affairs. II We also note however, 

14 the Act is absent any express language which prohibits management from 

15 bargaining on just how those prerogatives are to be exercised or in fact 

16 how far they extend. He agree that a staff evaluation procedure involves 

lrl management prerogative yet even the subject of wages involves management 

18 prerogative. 

19 Further analyzing this problem, tve note a basic inconsistency in the 

20 School District 1 s position. As aforementioned. the collective bargaining 

21 agreement negotiated for the 1975-76 school year (School District Exhibit A) 

22 provides that the product of the staff evaluation procedure8 is subject to 

23 the grievance procedure and ultimately binding arbitration. The fact that the 

24 School District has seen fit to collectively bargain both through the negotia-

25 tions process and the grievance procedure on the product of the evaluation 

26 procedure and yet refuses to bargain on the substance of that procedure defies 

27 reason. 

28 Further, an item which involves an employee 1 s reasonable expectation of 

29 employment security such as an evaluation procedure, should not be arbitrarily 

30 

31 BUndey' the terms of the contract~ the staff evaluation procedure itself is 
a matter of 8choof District policy and the evaluation of tenured teachers is 

32 subject to the grievance proceduy·e. 
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1 exclud e d from the forum o f coll e ctive barga ining. '~e a l so no t e that Standa r d 

2 for Acc r e ditati o n No. 117 does not pre c lud e the possibility o f c ol l e ctive 

3 bargaining a nd does in fact recognize a need f or teacher input. 

4 The s e cond question that must be addressed is t hat sinc e a staf f evaluation 

5 pro cedure is bargainable, did the Sc hool Distric t a c t unil a t e rally a nd in bad 

6 f aith in i ts a doption of t h e procedur e on August 11, 1975? The record shows t hat 

'I th e Ass o c i a tion had in c lud e d in i t s first pa c kage of proposals i n January o f 

8 1975, a specific proposal o n staff e valuation . That propo s a l remaine d on the 

9 t able we ll after August 11, 1975. 

10 The National Labor Rela tions Board provid e s useful ins i ght into the problem 

11 at hand. I n Nl.RB Kat z , 369 US 736 , 50LRRM 2177 (1962), the U.S. Supr eme Court 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

gav e express re cognition of the NT.RB's per> s e doc trine . Th e court characteriz ed 

the employer's un i l a teral c hanges in c ondi t i ons of employment in the s e terms 

on page 743 : 

A r e fusal to negotia t e (in f ac t) as to a ny subj e c t which is with in 
Sect i on 8d 9 a nd about whic h t h e union s e eks to n egotiat e . v i olAtes 
Section 8(a)(5)10 t hough th e employer has every desire t o rea ch 
agr eement wi t h the union upon and over all c ol lec tive agreement 
and earnestly and in a ] l good faith ba r gains t o t hat end. 

Thi s rea soning h as be en further expanded a nd distinguished and in Kat z 

the Court did note howeve r, tha t cer t a in circ ums tanc e s might justify unilateral 

employer a c tion (i.e. necessit y , waive r, etc.). Yet t he fact s of the case a t 

ha nd do not justify the Sc hool Distric t's a c t i o n and therefore et o not exempt 

the Sc hool Distric t from the duty to bargai n with the Assoc iati on on a s taf f 

evaluati on procedure. 

From t he foregoing , it must be c onc luded t hat t he School Di strict has not 

9 Section 8d r eads i n pa2't: 

For the purposes o f thi s sec tion~ t o bar gain col lec t ively i s t he 
perf ormanoe of t he mutua'l obliga t i.on of ,t he emp l oyer and the r epr>e s en­
tation of the employees to mee t at r>easonable time ann confer in good 
fa i th with l"espec tto wages~ hour>s~ and t effllS anJ condi tions of' emp l oy­
ment, or the negotia tion of an agpeement J or> on ques t ion ar i sing t her e ­
under~ and t he execut i on of a written eon treat i ncOr>poluting any agr eement 
r eached if~ r eques 'ted by ei ,ther pal'ty ~ but such obligat-ion does not compel 
ei·ther par ty to agre e t o a propos a l OT' r equir·e t he making o f a concession . 

lOSeetion 8(a)(5) r eads t o refuse to bargain co l l eetive ly with t he pepresent a­
t i ves of hi s employee s , subj ec t to t he pr ovi s i ons of Seot i on 9(a). 
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bargained with the required good faith. This conclusion inunediately poses 

another problem in that an agreement containing a provision covering an evaluation 

procedure was negotiated by the parties in October of 1975. The School District 

argues that this fact has rendered moot this unfair labor practice complaint 

and that no appropriate remedies are available to this Board. 

Section 59-1607(2) R.C.M., 1947, reads in part: 

If upon the preponderance of testimony taken the board is of the 
opinion that any person named in the complaint has engaged in or 
is engaging in an unfair lahor practice, it shall state its findings 
of fact and shall cause to be served on the person an order 
requiring him to cease and desi.st from unfair labor practice, 
and to take such affirmative action i.ncluding reinstatement of 
employees with or without back pay, as will effectuate the policies 
of this act. 

In order to "effectuate the policies of the act" this body holds that 

orders in unfair labor practice cases are preventive as well as remedial. 

This refusal to bargain on a staff evaluation procedure is a rna t ter of prime 

import not only to the parties to this case but to management and labor groups 

statewide. It is not enough that the School District and the Association have 

come to contractual agreement on this subject. The School District must be 

barred from declaring in the future that a staff evaluation procedure is non-

bargainable and must be cognizant of the fact that this board's order imposes 

a continuing duty to bargain. This reasoning is certainly not original. In 

NLRB vs. Mexia Textile Mills 339 us 563. 567. 568 (1950), the U.S. Supreme 

Court recognized that an NLRB cease and desist order imposes a continuing 

duty to bargain. 

Looking specifically at the question of mootness, the NLRB and the courts 

again are instructive. In Southern Saddelry Co. 90 NLRB No. 176 (1950) 26LRRM 

1322,12 the NLRB found that the executi.on of a co] lective bargaining agreement 

between the employer and the union after the employer had refused to bargain 

does not render moot the refusal to bargain charges or preclude the NLRB from 

entering the customary remedial order. It is well established that conciliatory 

action such as the execution of a contract after an unfair labor practice has 

12See also William A. Moscow n NLRB 245, 27 LRRM 1305 1950, C-B Buick 
Inc. V. NLRB 87 LRRM 2878. 
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been committe d does not r e nder suc h c harg e s moo t . The U .S. Cour t o f Appea ls, 

Fi. fth circu i t in NLRB v . South e r n Hous ehold Products Co . I nc . CA 5 (19 7 1.) 

78 LRRM 2597 , f ound that unfair l a bor prac tice violat i ons ar e no t moot even 

though the employe r ha s negotiated a c ontra ct with t he union and of f ered 

rein s tat ement to unlaw,fu lly di s cha rged emp lo ye e s . 

Ba sed on these cons id eration s , this bod y f inds tha t in r efusing to hargain 

over a staff evalua t ion proc e du re , the Sc hool Distric t has fa i led to ba r gain 

in good fa i th wit h the Association and in order to prevent reoccurrence of suc h 

ac ti o n, an appr op ria t e c ease a nd desist o rder wil l be fashioned. 

Th e third aspec t of the fi r st c ha rge alleging t ha t t h e assignmen ts o f 

t hree t eac he rs, Robe rt 1.a nd is, Robert Nic holson a nd John Travi s , were c ha ng ed 

unjlaterally and therefore in viola t ion of Sec t ion 59 -1 605(1)(e) R.C .M., 194 7, 

s ho u ld be dismissed. Tbe fac ts are tha t t rans f er and a ss i gnment of t eacher s i n 

the Sc hool District has b een a matter of s choo l d is tr i ct pol icy and n ot 

contractual agreement and t ha t although j ,t is a ra r e occ urrenc e in the math 

de partment at Bil l ing s Senior High tha t an aSSignment i s cha nged af. ter .Tul y I, 

it doe s i n fac t occur elsewhere wit hin the School Distri c t o n occas ion . We 

do n ot find a per s e vio lation here , hOvlever , we a r e concerned with the School 

Di stric t 1 S mo tiva tio n in chan ging t he assignme nts wh i.ch is t he issue in the 

sec ond char ge of th is ca se. 

The second c harge whic h allege s t ha t the s choo l district viol a ted Se ct ion 

59-1605(1) (a) by making the aforeme nt ion ed changes in t eaching a ss i.g nm ent s is 

substantiated b y the evidence and a ltho ugh i t has not hee n plead ed,13 the r ecord 

s ho ws that the School Di strict dis c rimi nat e d a ga i nst these tea c hers because of 

the i r Association a c tivities . Th er e is overwhelming direct a nd ctrcumstantial 

evid ence t h at in prepa ring t he final s taff s c hedule, assignment to the resource 

cen t er was predt cat ed on th e deg r ee o f As socia ti on act i vi.ty. Principal Collins 

a nd Ma th Depar tm ent Cha i rman Mc Dermott t est i fied directly t o this ef f e c t. 

(tc. p . 79 and p. 15) It is also a fact that staff sche dul i ng o f t he resource 

n The AB"oc'iation has not ehat'ged that Seeti on fJ9 - 160fJ (1)(e) R. C. M., 1947 
has been violated. 
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1 center at Billings Senior Hig h has never been s u bj ec t t o s uch s cru tiny un til 

2 Mr . Ni cho lson and Mr. Landis b ecame s o i mport an t ly inv olved i n As soc iation 

3 busine s s . We a lso note t ha t the r esourc e center a t th e ot her high school i n 

4 the Sch ool Distr i c t wa s not s ubjec t t o the same administrative concerns. 

5 Th is body 1s a ware o f the exha us tive s tudy in the pr iva t e secto r of t he 

6 question of union a c tiv ity on company property a nd company t i me. However, 

? t he record i n t his cas e does n ot suppor t t h e School Dis tr ict I s c harges that 

8 Sc hool Dis trict p roper t y was mis u sed a nd t hat a c tua l work i ng t ime was abused 

9 b y any t eacher . l'1 or eover. the record doe s show that n on e of t h e t eac h e r s i n 

10 quest ion h ad ever been warne d abou t thei r par tic ipatio n in Asso cia tion busi nes s 

11 during school hours and o n sc hoo l property . Inde e d , Mr. Travi s was precluded 

12 fr om assignment t o the center h e cause it wa s a ssumed that hi s invo lveme nt in 

1.3 Association activities wo u ld in t e rfer e with hi s work. In light of t h ese facts , 

14 the Sch ool Distric t I s d efen se fo r its actions wi th resp e ct t o t he s c h edul ing o f 

15 t he resource center is a t b e st i n suffic i e nt, an d we r egard such employer int er-

16 ference a n d d iscdmina U o n serio u s ly. Ac cord ing ly, Me. Nicho lson and ~fr. l.and i s 

17 wi ll be g ive n t he right to fi r st re fusal of a s s1gnment in the r esour ce center 

18 for the 1976-77 sc hool year and this s ha n b e o rdered i n lieu of reinstatement 

19 be cause o f the natur e of a teac hing assignme nt a nd the responsibility i t pla ces 

20 on the t e a c hers involved. Furthe r , the Sch oo l Distric t mllst be barred from 

21 ev er us ing a s a c onsidera t ion fo r t eache r a ss i gnment th e fact that a t eache r 

22 is an a c tive Associa tion adherent and member. 14 Teac h e r s mu s t not be fear fu l 

2;~ t hat the e xer d.se o f ri ghts g u aranteen by Sec t ion 59-1603 will res ult in t h e 

24 loss of the opportuni ty for des irabl e t eaching a ssi gnment. 

25 CONCl.USIONS OF LAW 

26 School Dis t ric t No.2 Billings , Montana. violated Sec tio n 59-1605( 1 )(e). 

2 7 R.C.M., 1947 by r e fusi.ng to barga in wi th the r equ ired good faith on the subj ec t 

28 of a staff eva l ua t ion procedur e and by unilatera lly adopting such a proc ed ur e 

29 o n Augu s t It, 1975 . 

30 

31 14We y·ec ognize t hat the parties hav e negotiated 8cheduled "time f or' 
Association officers to conduct Association business arui are not y·efer·r ing 

32 to this faM . 
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The Def e ndant a lso violat e d Sec t io n 59-1605 (l)(a), R C.M ., 1947 hy unlaw-

f ul l y inte r f e ring with teachers Rohert Nic hol s on, Rober t Landis, and John 

Travis in th e exe r cise o f thei r right s a s guaranteed und e r Sec ti on 59-1 603 , 

R.C .M . , 1947 . 

Suc h interf e ren c e r esult ed when t he Defe ndant di sc r iminat e d a ga ins t the 

abov e-name d tea c her s by ex c lud i ng t hem f rom assignment to the Ma th Resourc e Center 

at Billings Sen ior High on t h e mo tiva tion that thes e t eac her s were highly 

invo lv ed in union a ct ivi ti es . 

PREFACE TO TIlE millER 

Th e Mot ion to Dismi ss c h arge I of Un f air Labor Pra c tice Cha r ge No . 16 

filed on Nov emb e r 4, 1975 by the Sc hool Dis trict o n t h e g r ound s t hat t he 

Ma ster Agr eement effectua t e d o n Oc tobe r 20 , 197 5 bet ween t he Sc hool Dis tr ic t 

and the Association renilere d moot s aid c h arg e , i s he reby dism i ssed o n t he bas is 

of the f o regoing Find ings and Conc lus ion s . 

ORnER 

It is hereby order e d t hat Sello o l Di str i c t No . 2 Bill ings , Montana, and 

its offic e r s, a gent s , and rep res en t at i ve s shal l: 

1. Ceas e a nd des is t f rom refusi ng t o hargain with the Billing s Enu c a t i on 
Assoc i ation on the s ub ject of a st a f f evaluation pro c edure and t ake no t i c e 
o f t he c o n tinu ing d uty t o bargain on said subjec t. 

2 . Ceas e a nd des\t from i nterfering with e mployees in the exe rcis e of 
their ri.gh ts as guaranteed by Sec t i on 59- 1603 R. C.H., 1947, by dis ­
c r i minating a ga i n st t each e rs in their cl.assroom a s siRnme nt be c a u se of 
union ae tiviy. 

3 . Take the f o l. l owing a f f irmative a c tion: 

(8) Gra nt teac hers Robert Land is and Robert Nic h olson the r ight o f 
fir s t r e fu s a l to ass i gnme n t in the ma th r e SOur ce cent er f o r the 
197 6- 77 scho o l year . 

(b) Pl ace in the person nel fi le of Hr La ndis and Mr . Nic holson 
a letter to the e f f ect t ha t t he unlawfu] e x c lus i on of t he se 
teachers fT om a ssignment to the ma th r esour ce cen t er does not i n 
any way ref lect upon t heir pro fe s sio nal c ompe t e ncy. 

(c) Fo nnally :f.n wr i t:f ng not ify Mr. John Tr avis tha t his par tic i ­
pation in Assoc iation activities will not in the future hav e a 
bearing on hi s teac hing assig nment s. 

(d) Pos t in co nspi c i o llS pla ces i n each sch ool building of School 
District No . 2 , Bil l ings, Mon t ana, co p i e s of the attac hed notice 
marked "Appendix ll

• Copies of this notic e a ft er b e ing sig ned b y 
the School Distric t's repre s e ntative, shai l be posted hy the 
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Sc ho ol Distr i ct immediately upon t h e receip t the re o f. 
and shall be ma i ntained by the Sc hool Distr ic t and not 
al ter ed , de fac ed, or cove r ed by any o t her ma t e ria l fo r 
sixty consecutive days. 

4 . No ti f y the Executive Secret ary of the Boar d of Per s onnel Ap p eal s 
i n writing , wi thin twenty (20) days from rec eip t o f this dec ision 
what steps have been taken to comp l y here with. 

DATED this __ .L-'y _ _ -M ____ day of Harch, 1976 . 

Franc is J. au c c i, Chairman 
Board of Personnel Appeals 

-18-



1 APPENDIX 

2 NOTICE TO ALI. TF.ACHERS 

3 Pursuant to the Order of t h e Board of Personnel Appeals and in order to 

4 ef fec tuate t he polic ies o f the Montana Publi c Employees Collective Bargainin g 

5 Ac t, we hereby notify O UT. employees that: 

6 We will cease and desist from r efus ing to bargain with the Billing s 

'I Educat i on Associatio n on the subj ec t o f a s taf f evaluation procedure 

8 We will no t in any way interf e r e with you r right to: 

9 - -Organi ze yourselves, or form, join or help unions 
--Bargain for your working conditions through a r epresen tat ive freely 

10 cho s en by a maj ority of teachers in this District 
--Ac t together for. mutual aid or protection of you r workin g conditions 

11 - -Refuse to do any or a l l of th ese things. 

12 We will grant tea c hers Ro bert Nic holson and Robert Landis the right of 

13 first r efusal to ass ignment in the re s ource center at Billings Senior High 

14 Se hool and will formerly notify J o hn Travis in writing that his participation 

15 in the activities of the Billings Education Associa tion will not in t he futur e 

16 have a bearing on his teaching assignments . 

I? 'School District No . 2 

18 
Billings, Montana 

19 

20 
By ________________________ _ 

21 
(Repre s e ntative) (Title) 

22 Dated: 

23 

24 Th:J. s n otice mus t remain posted for sixty consec utive days from the date 
of p os ting and must not be alt e red, d e fa c ed, or covered by a ny other material. 

25 If teachers have a ny question concerning this notice or compliance with 
its provi.sions. they may conunun1cate directly with the Board of Personnel 

26 Appeals, 1417 He lena Av e ., Helena, Montana 59601, t e lephone 449-2890. 

27 

28 

29 

30 

31 

32 


