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Mr. Chief Justice James T. Harrison delivered the Opinion of 
the Court. 

This is an appeal from the district court of Yellow-

stone County. The Union and Mrs. Ware instituted the action 

against the City of Billings. The district court ordered 

that the trustees of the Billings Public Library be made parties. 

The City cross-claimed against the ~rustees, who then counter-

claimed against the City. The case was submitted to the district 

court on the following stipulated facts: 

Respondent, Ruth Ware, was terminated from her job at 

the Billings City Library on September 10, 1974, by the library 

director with the approval of the appellants, the board of 

trustees of the Billings City Library. On September 26, 1974, 

.the Billings City personnel director directed the appellants to 

reinstate Ruth Ware, however the appellants refused to comply 

with his directive. At this time a valid collective bargaining 

agreement existed between the respondent Union and the City of 

Billings, hereinafter referred to as the City. The termination 

of Ruth Ware conflicted with the terms of this agreement. The 

union had been established as the exclusive bargaining agent for 

the city employees in an election January 20, 1972, in which Ruth 

Ware participated. On April 8, 1974, the Board of Personnel 

Appeals made an appropriate unit determination of city employees, 

which included the library personnel. At the time of her termi-

nation, Ruth Ware was a dues paying member of the union. The 

appellants alleged that the agreement between the City and the 

union was not binding upon the appellants, because they had neither 

negotiated it nor ratified it. However, the district court held 

contrary to this position, and entered two judgments, one in 

favor of the union and Ruth Ware against the City and the appel-

lants, the other in favor of the City on a cross-complaint, 

against the appellants. Appellants appeal both judgments. 
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The only issue determinative of this appeal is. whether 

Ruth Ware's "public employer", within the meaning of the Collec-

tive Bargaining For Public Employees Act, sections 59~160l 

ct seq., R.C.M. 1947, was the City or the appellants. In the 

latter situation, the agreement would not be binding on the 

appellants, since a separate and autonomous employer cannot 

be bound to a contract he has neither negotiated or ratified. 

Fabijanic v. Sperry Gyroscope Division, 370 F.Supp. 62 (1974) 

On the other hand, should her "public employer" be the City, 

the appellants are bound by the agreement. 

The appellants contend that they are the "public employer" 

of Ru·th Ware by way of section 44-223, R.C.M. 1947, which states: 

" * * * With recommendation of the chief li
brarian the board shall employ and discharge 
such other persons as may be necessary in the 
administration of the affairs of the library, 
fix and pay their salaries and compensation 
and prescribe their duties." 

This is the first time we have been asked to define 

"public employer" within the meaning of the Collective Bargain-

ing For Public Employees Act. The Act grants the right of col-

lective bargaining to public employers and public employees in 

much the same manner as the Labor Management Relations Act, 1947, 

29 USCA §141 et seq., does to employer$ and.employees in the 

private sector. For this reason, we adopt the doctrine established 

by the United States Supreme Court to define such terms, as set 

forth in National Labor Rel. Bd. v. Hearst Publications, 322 U.S. 

Ill, 64 S.Ct. 851, 88 LEd 1170, 1183: 

II * * * In this light, the broad language of 
the Act's definitions, which in terms reject con
ventional limitations on such conceptions as 
'employee,' 'employer,' and 'labor dispute,' 
leaves no doubt that its applicability is to be 
determined broadly, in doubtful situations, by 
underlying economic facts rather than technically 
and exclusively by previously established legal 
classifications." 

To properly define "public employer" we must appreciate 
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the economic realities as well as the aims of the legislature 

sought by the Collective Bargaining For Public Employees Act 

and the Library Systems Act, sections 44-212, et seq., R.C.M. 

1947, and reconcil e any differences if possible. 

We cannot limit our examina tio n of the legislative in

tent of the Library Systems Act to the section cited by the 

appel lants, but we must consider the entire Act. When so an

alyzed the 1 ibrary and its board of trustees is not a wholly 

independent and autonomous entity separate and a part from the 

local governing body . The local governing body and its electors 

d ecide whether to create a library (sec tion 44-219, R.C.M. 1947); 

the mayor appoints the members of the board of trustees (section 

44-221, R.C.M. 1947); the local governing body establishes the 

levy, with certain limi tations, .for a special tax on the property 

owners to create a library fund (s e ction 44-220, R.C.M. 1947); 

the governing body decides \vhether to is s ue bonds for the erec

tion and building of library buildings and the purchase of land 

therefor (section 44-220, R.C.M. 1947); t he board of trustees 

must submit an annual financial statement to the local governing 

body and also an annual budget indicating what support and main

tenance will be required from public f unds (section 44-222, R.C.M. 

1947); the treasurer of the city handles the library fund in 

accord with the orde rs a nd warrants o f the board of trus tees 

(sec tion 44-220, R.C.t1. 1947) i and the l oca l governing body may 

create a library depreCiation reserv e fund from mopeys allocated 

to the library during the year but not expended by the end of 

that year , and invest such moneys (sections 44-230, 44-231, R.C.M. 

194 7 ). Considering the entire scheme of t he Library Systems Act, 

the board of trustees of the Billings City Library i s granted 

independent powers to manage and operate the library, but they 

are still ari adjunct of the local government, the City of Billings. 

- 4 -



~~ ,. / ~
e concur : 

. _ /~~._~~tN~ 

;:/~_:- I~;::- -;'1;.Lc..:-;-:=,. r.~ .. ~ .,~,./ Q
JUS ,ce / .. _. 

- -- .;.-------------:.-------------
Ho . Peter G. Melo~ , 9istric t 
J dge, sitting in p~ace of Mr. 
Ju s tic e Frank I. Has\ve ll. 

Mr. Justice Wes l ey Castles did no t participate in thi s Opinion. 
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St3lt;' MOIlNn" .. 

YcllfHntoa. County, J ... (}ERT .... 'CAT.t 

I hereby elrt\fy tbat tbu 'be« IIIld 
~ ttilched IIheeho identified b ~ all 
mv Oflieial Se.L aN _ell !a. all or 
'<-Heet ('opi~ of ' ~ IJI.4 tr;: aDd 

IN THE DISTRICT COURT OF THE THI RTEENT~r!~iCt In Cu. No.. ... h s.R5" 7 -
\ ' In;?: my band Ud -081-.. .... 

JUDICIAL DISTRICT ot THE STATE OF MONTAiA··
d
., Of •• 4Aac C'..--1,';ZZ 
<-Jerk of ~ct Coart 

8>.~:;~;;~T 
---------------) ~ 

IN AND FOR THE COUNTY OF YELLOWSTONE 

LOCAL 2390 OF 1\i'1ERICAN F EDERATI ON OF 
S 'l'ATE. COUN'l'Y, t-1U NI C I PI\L EMPLOYEES , 
A.F.L. - C.I. D. and MHS. RUTH h'AHE, 

Pla intiff s , 

vs • 

CI,]'Y OF BILLINGS , MON'rANA, a quas i
munic ipa l corpo r a tion, ROBEHT M. 
COOKINGHAM, and I3fWCE L. ENN IS, 
DUANE SMITH, HOXANE LEE , \"ALT 
LESNIAK, NANCY LeC.t..P'l'J\I N, as members 
of the BOABD OP TRUSTEES Or' THE 
BILLINGS CITY LIBRARY, 

Defendants . 

) 

) 
) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

) 

----------------) 

CAUSE NO. 65807 

.JUDG~IENT AND DECREE 

I.ILP-13 -/9'75 

This cause having been tried by the Court without a jury 

upon. st ipulat ion of f ac ts and melltorandums submitted by all 

resper.tive counci l and the Court haviny heretofore filed Findings 

of Fact, and Conc lusions of Law on Janu a ry 28, 1976. 

\WEREFORE, IT IS HEREBY ORDERE D AD J UDGED and DECREED that 

the Findings of Fact and Conclu sions of Law on behalf of the 

defendant, CI'!'Y OF BILLINGS, HONTANA, a q llasimunicipal corporation, 

ROBERT M. COOKI NGHAM, a nd DRUCE L. ENNIS , DUANE SMITH, ROXANE 

LEE, WALT LI SNIAK , NANCY LeCAPTAIN, as members of the BOARD OF 

TRUSTEES OF THE BILLINGS CITY LIBRARY, On fil e h e rein: Cause No. 

65807, dilteu th~ 28th day of January, 1976 , is hereby incorporated 

herein and made a part of this Judgment and Decree. 

IT 15 HEREBY ORDERED. ADJUDGED and DECREED·, tha t the Agree-

ment e ntered in t o and s igned on the 23rd day of July, 1974, by 

and be tween the City of Uilli ngs, Mon tan a , and the American 

Federa tion of State, County and Munici pa l Employees, A.F.L. - C.l . 

32
1 was and is a v a lid contract betwe en the parties; and the City of 

JOHU, OLSEN 
• C"ftISTlNSUt 
"TO~.lY' U uw 
tll~IIIIl'. IIOMfAU 
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Billings was and is empowered to s i g n the contrac t s of emp l oyment 

2 with all city employees under Title S9, Chapter 16, R.C.M. 1947, 

3 As Amended. 

4 IT IS HEREBY ORDERED, ADJUDGED and DEC RE ED , that the authority 

5 given to the Board of Trustees in Section 44-223, R.C.M. 194 7 , 

6 As Amended , does not take away the City ' s authority to negotiate 

7 salaries and terms of emp loyme nt ~ith City employees. 

8 IT IS HEREBY ORDERED , ADJUDGED a!'"!.d DECREED, that any 

9 concurren t authority the Board of Tr u stees may have had to 

10 negotiate salaries and terms of employment was waived when the 

11 Board of Trustees fa iled to negotiate with the Bargaining Unit 

12 chosen by the library ~mployee s. 

13 IT IS HEREBY ORDERED , ADJUDGeD a nd DECREED , that f ai ling to 

" negotiate the terms of employment with the representative chosen 

15 by the library employees, the Board wa s o bligated and bound to 

16 follow t he provis ions of the contra~ t e n tered into by the City 

17 of Billings wi th said rep resen tative . 

18 IT IS HEREBY ORDERED, ADJUDGED a nd DECREED, that the Board 

19 is also estopped from c l a i ming that th e sa id contract was invalid 

20 when they a ccepted the benef i t s of the contract. The Board of 

21 Trustees pa id the library employees under the terms of the 

22 Agreement and participa ted in the arbitrat ion between the part i es. 

23 IT IS HEREBY ORDERED , ADJ UDG ED and DECREED , that Mrs. Wa r e 

~ is entitled to reinstatement under t he terms of the co n trac t , as 

25 she was not t he lust person hired. 

IT IS HEREBY ORDEHEL> , ADJUDGED and DECREED, tha t the Board 

27 of Trustees are bou nd to accept the decis ion -of the arbitrator 

28 and the order by the Personne l Director of the City of Billings, 

order ing r einstatement of Mrs. Ware. 

3ll IT IS HEREBY ORDE RED , ADJUDGED and DECREED, that th e City 

31 of Billings, Nontana , ful l y performed under the t e rms of lhe 

J2 ~onlract , therefore, li ability rnu~t fu l l y r est u pon the Board o f 

-2-
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j Trustees of th e Bil lings City Lib ra ry. 

2 The Clerk of COurt of the above - entitled Court · is hereby 

3 ordered to enter forwith this Judgmen t and Decree f o r the 

• de f endant, the City of Billings, Mon tana, and against the 

d e fendant, the B~~ o f Trustee~~ 1~e Billings City Library . 

DI\TED this Q day of _~,:=",_-, ____ , 1976 . 
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LOCAL 2390 OF AMERICAN FEDERATION OF 
STATE, COUNTY, MUNICIPAL EMPLOYEES" 
A.V.L. - C.I.O. and MRS. ,RUTH ~RE, 

Plaintiffs , 

-VG-

CITY OF BILLINGS, MONTANA ,a quaSi
municipal corporation, ROBERT M. 
COOKINGHAM, and BURCE L. ENNIS, DUANE 
SMITH, ROXANE LEE, WALT LESNIAK, NANCY 
LeCAPTA IN, as members of the BOARD 
OF TRUSTEES OF THE BILLINGS CITY 
LIBRARY, 

Defendant •• 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

No. 65807 

PLA INT IFF S I 
JUDQIENT 

l/LP- 13- /9'75 

The above entitled matter . having been submitted to the 

Court on an agreed Statement ,of .Facts;' and each party having 

filed their briefs in support cif their pcsition ' and the Court 

having fully conalderedhhe I1lBtte,r and"made Findings of Fact 

and Conclusions of Law dated January 28, 1976; 

The Court determined that the City of Billings has 

express and implied power to enter into a union agreement with 

: it. employees; ,that "ity and ,Public employees have a right to 

choose their exclusive barg.ining agent; that the Union Agreement 

between the City of Billings and Local 2390 is a valid and 

enforceable contract; that library employees are city employees 

and covered by that Union Agreement; that the Library Director 

and the ,Library Bosrd :: terminated plaintiff, Ruth Ware, from 

her employment all contrary to the Union Agreement. 

Now, therefore, on motion of Rosemary C. Boschert, sttorne 
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for the plaintiffs, pursuant to said Finding8 of Fact and 

Conclusions of Law, a8 made and ' the law applicable hereto I , 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED a. follows: 

1. The Court specificolly determines that the Library 

Board of Trustees, the Library Director and tho City of Billings 

sre ordered forthwith to reinstate Mrs. Ruth Ware to her former 

position, classification and employment in The Billings City 

Library; 

2. That plaintiff, Ruth Ware, be and i. hereby awarded 

back wages in the:'; amount of $10,302.00 to the present time, 

plus any additional wages due her at such time as she is actually 

reinstated; 

3. That plaintiff, Ruth Ware, ,be and hereby is reinstated 

without loss of any benefits due her as a Billings City employee 

including,but, not limited .to, tenure, longevity, health and 

Bee ldent insurance , Cov4t'sge ; .... ~: 

4. That plaintiffs recover their ,costs in the , amount 

of $274.58. 

DATED this __ wID~ __ ,d"y of February, 1976. 
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BEFORE THE BOARD OF PERSO II NEL APPEALS 

MARIE SUTTON, CLERK I, BILLINGS CITY 
LIBRARY AND MARY AtIN FEHLING, CLERK I, 
BILL IIIGS CITY LI BRARY, 

Complainan ts, 

- vs-

ROBERT M. COOK I NGIIAH, D I RECTOR OF 
BILLING S CITY LIBRARY, TRUSTEES DUANE 
E. SM I Til , III LBUR A. ARM STRONG, ROXANE 
J. LEE , IlANCY LECAPTAI N, AND ROBERT R. 
DIEDE, 

Defendan t s. 

IlLP-' '3 - 1'1'7,5' 

FINDINGS OF FACT, 
CONCLU S IONS OF LAW, 
AIID ORDER . 

~ * * * * * * * * * * * * * * * * * * 
Two Unfair l a bo r Practice pet itions were f iled with t h i s Board, o ne by r'larie 

Sutton and the othe r by Mary Ann Fem ling. Bot h a llege that the Defendants. acting 

in their capacitie s a s director and t rustees of t he Bi 11 ings City Library engaged 

in an Unfair Labor Prac tice by re fu s ing to partic i pate i n t he grievance procedure, 

Arti c l e XV I I f of the Agreement be t ween the Cit y of Bill ing s and Local 2390 of the 

Ameri ca n Federation o f State, Coun ty and Municipa l Employees , AFl-CrO, hereinafter 

referred t o as the Uni on . 

On Sep t ember 17, 1975, a Mo ti on to Dismi ss or Motion to Stay was presented 

20 by Stephen Foster, Atto rney for De f e ndants. Because the quest ion of whether or 
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not the defendant s we re a party t o t he contra c t as alleged was being deci ded by 

the Di s tri c t Court in Local 2390 American Federa t ion of St a te, County , Muni c ipal 

Empl oyee s, AFL-CrO v Ci t y of Bill in gs and thi s Boa rd con s id e red that determina-

tion beyond its aut hor ity . this Board granted th e s tay ord e r. 

On Febr uar y 13, 1976 , the Di s tri c t Court o f t he Thirt eenth Judici a l Di s trict 

issued a judgment a nd decree f i ndi ng that th e Cit y of Bi I I lngs was enpowe red to 

sign the labor contra c t between it se lf and the Ame rican Fede ra t ion of St a te , 

Coun t y , and 11uni c i pa l Employees , AFL- CfO whi ch' i ncl uded a ll 'cit y employees 

including t he l ib rar y employees , 

The Defendant s huve appealed t he judgmen t t o the Montana Supreme Court. 

This Boa rd , howeve r, f e lt com pe ll ed t o act upon t he determina ti on of the di s trict 

court tha t the con t r ac t was app licabl e . 
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I! A hearing was he ld on April 21, 1976. The mat t e r was s ubmitted on 
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stipulation entered into by counsel for both parti es . 

A moti on to dismi ss was presented at that ti me by Stephen Foster, attorney 

for defendant s , on the ground that the City of Billings was not a named party. 

That motion is denied. The City of Bi 11 ings has a l ways been se rved notice by 

this Board and has had ample oppo rtunit y to present a ny matter to the Board. 

There has been no showing by the Defendan ts that they have been prejudiced by 

no t havi ng the City of Billings a named party in th i s action. Any Order by this 

Board will be directed to the Defendants. 

Having disposed of that motion, the following are my findings of facts 

based on the stipulation and the district court judgmen t affecting the cause. 

FINDINGS OF FACTS 

I. Harie Sutton and Mary /Inn Femling were both emp loyed by the Billings City 

Library as Clerk I. 

2. Both Marie Sutton and Mary Ann Fernllng received a letter s igned by Robert 

Cookingham, library Director. dated August I, 1975, stating they were terminated 

as of Augu s t IS. 1975 . 

3. 80th Ms. Sutton and Ms. Femling filed timely grievances wi t h the Uni on Shop 

Steward, Jack Gear. The grievance was summarily reject ed by the Library Director, 

Robert Cookingham, because of the Library Board's pos ition that it was not a 

party to the 1975 Agreement between the Uni on and the City. 

4. The grievance was then forwa rded to the Chairman of the Union Grieva nce 

Comm ittee, local 2390, t1r. L. O. Foster. tir. Fost e r presented t he grievance in a 

timely manner to the then City Personnel Director, Geo rge Sharkey, al I pursuant 

to the gri evance procedure of the existing con trac t ua l agreement between the 

Cicy of Billings and their city employees. 

5. The decision of the Personnel Director found thac both Marie Sutton and 

Mary Ann Fern! ing had been discharged out of order of sen iority, all contrary [0 

the provisions of the 1975 Agreement. 

6. The library Director and the then Board of Tru stees of the City of Bill ings 

library refused to rei nstate ~l s . Sutton and Ms. Feml ing. 

7. The Findings of Facts and Conclusion of Law in Cause No. 65807 of the Distri ct 
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~ou rt of the Thirteenth Judicia l Distric t, Local 2390 , AFSCHE, AF~-CI O and Ruth 

Wa re v City of Billings and Robert M. Cook ingham, Bruce L. Ennis, Duane Smith, 

Roxane Lee, Walt Lesniak, Nancy LeCaptain, as members of the Board of Trustees of 

the Billings Cit y Library. found tha t t he Agreement between t he City of B1 ))in9s 

and Local 2390 is a va li d and enforceab l e contract and the li bra ry employees are 

city emp loyees and are cove red by that Union Agreemen t. 

8. Sin ce the f1 11ng date o f the Unfair l abor Prac tice Petiti ons the B1 II lngs 

Ci ty Library has, through an agreement be tl ... een t he City of Billings and the County 

Ye ll owstone. formed a Join t Ci t y-Count y Pub li c Li brary and a new board of trustees 

now ex ists . 

CONCLUSIOIIS OF LAW 

1. The Defendants, ha v i ng a b inding Agreement between its e lf and the Union, and 

that agreeme nt hav ing a g rievance clause, the Defendants have comm itted an unfair 

labor prac ti ce by v io lat ing 59- 1605( 1) (e ) , f a i ling to ba rgain in good fa ith. 

ORDER 

16 I. IT IS HEREBY ORDERED that the Joint City-County Library Boa rd of Trustees 

17 di scontinue its refu sa l to recognize the Union and the contract whic h exists 

18 !1 between the Un ion the Library Boa rd of Tr ustees. 

191 2. That the Joint Cit y-County Library Board' o f Trustees sha ll r e ins tate Ma rie 

20 Sutton and Ma ry Ann Fem ling to t he ir fo rmer pos i tions. 

21 3 . That Marie Sutton and Mary Ann Femling shall be award ed all back wages 

22 re sul t ing from this Unfair l a bor Practi.ce. 

23 4. That Marie Sutt on a nd Mary Ann Femlin g be rei ns tated witho ut l os s of any 

24 benefit s due them as a li brary Emp loyee i nc luding, but no t li mit ed to. t enu re . 

25 lo ngev i ty , health and acci dent ins urance coverage. 

26 CAVEAT 

27 Thi s Board1s f unct ion in Collective Barga ining under 59 - 160 1 i s to promote 

pub1 ic business by el iminating str ife and unrest. Since the fi I ing of this Unfair 

Labor Pr act i ce the Billings City Li br ary has changed struc ture and become the 

30 Jo in t City-County libra ry. "'hat affect thi s has. if any . on t he C(Jrrent agree-

31 

32 

ment. we canno t say at t h i s time. \.Je do, hmoJever . strongly recommend that a 

that a more responsibl e attitude be taken by the c urrent Library Boa rd of Trustee 
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in determining what negotiation and contra~t ual procedure must be taken to ins ure 

good emp loye r-employee relations hip BEF ORE t he Li brary Board of Trustees is 

confronted wi t h a similar problem as thi s one and employees are harmed by a lack 

of foresight in the resulting labor -management re lation. Nothing can be gained 

by long, drawn -out judicial hearings wnich 1 ine-up union members against 

management . 

Dated this 30th day of April. 1976. 
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CERT IFI CATE OF IIAILING 

* * * * * * * * * * ~ * 
I, Vonda Brews ter , hereby cer ti fy and s tate tha t I did, on the 30t h day o f 

Apri 1, 1976, mai I a tr ue and correct copy of the Board o f Personnel Appeals ' 

Finding s of Fact, Conc l usions of Law and Order to the following people: 

Rosemary C. Bos che rt 
219 Hedden Empire Building 
Billings, HT 59 10 1 

Stephen H. Fost e r 
500 El ect r ic Building 
8i 1 1 lngs, HT 59101 

Fran k C. Ri chter 
Office of the City Attorn ey 
720 North 30t h St ree t 
Bill lngs , HT 591 0 1 

[~n--- \\» "q" 
Vonda Brews ter 



BEFORE THE BOARD OF PERSONNEL APPEALS 

STATE OF MONTANA 

3 

4 MARIE SUTTON, CLERK I, 
BILLINGS CITY LIBRARY AND 

5 MARY ANN FEMLING I CLERK I, 
BILLINGS CITY LIBRARY, 

6 
Complainants, 

7 
vs. 

8 
ROBERT M. COOKINGHAM, DIRECTOR 

9 OF BILLINGS CITY LIBRARY, and 
the CITY OF BILLINGS LIBRARY 

'0 TRUSTEES: DUANE E. SMITH, 
WILBUR A. ARMSTRONG, ROXANE J. 

11 LEE I NANCY LeCAPT AIN, and 

'2 1" ROBERT H. DIEDE, 

I Defendants. 

(' 

WITHDRAWAL OF EXCEPTIONS TO 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND RECOMMENDED ORDER 

13 II 
'4 I The defendants herein hereby withdraw their May 17, 1976, 

1S ~exceptions to the Hearing Examiner's Find ing s of Fact, Conclusions 

16 of Law and Recommende d Order. 

17 DATED this l....r day of December, 1976. 

,. 
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32 

CROWLEY, HAUGHEY, HANSON, 
GALLAGHER & TOOLE, 

~~ 
By ~ ~s:k -9n0 s P~. Foster 

500 Electric Building 
Billings, Montana 59101 

Attorneys for Defendants 


