
1 BEFORF. THE BOARD OF PERSONNEL APPEALS 

2 I N THE 11ATTER OF GWENDOLYN A. NEw/IMI ~ 

I.ILP- ~ - 19'16 
3 Complainant, 

4 -v s-

5 BATAV I A SCHOOL 0 I STR I CT 110 .26 and 
BATAVIA BOARD OF TRUSTEES 

FltlDl NflS OF FACT, 
COllCLlIS lOllS OF LAW, 
RECOMI1HIDED ORDER . 
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9 
STATEMENT OF CASE 

10 
On July 28, 197 5. Mrs. Gwend o lyn A. N evlfll an , a schoo l te acher empl oyed 

11 
by Batavia Schoo l Dis tric t t~o. 2.6, filed an unfair l a bor pra ctice char g e with 

12 
the Mont ana Stat.e [loard of Personnel Appeals against Batavia School Di s tri c t 

13 
Uo. 26 and t he Ba tav ia Board of Trustees , (hereafter referred to a s th e Schoo l 

14 
Board) . 

15 
Th e c harge all e ges tha t Sec ti on 5~- 1 6oS (I)(c) R.C.M. 19

'
!7. was v io lated 

16 
in that t he -Schoo l Board di scr iminat ed aga in s t Mr s tlewman wi th respec t t o wages 

17 
a nd o ther condition s of employmen t in orde r to discourage membe rship in her 

18 
affi , iate labor org a ni za ti o n. The charq e fur t h ~ r alleges that such discrimination 

19 
interferred with and restra in ed ~1rs. I'lewma n from exerci s in g her collective 

20 
bargaining rights as gua ranteed under Se~t ion 59-1603 R,C M. 1947, an d thu s 

21 
constitutes a violation of Sect ion 59-1605 (I) (a ) R. C.H. 19117. 

22 
The School Board filed an an s wer to t he charge o n August 18 , 1915 whi c h 

23 
bas i ca ll y de ni ed t he allegation tha t the School Board had eng a qed in d is cr imination 

24 with res pect to Mr s. Newm<3n ' s wages and conditions of emp l oymp.nt fo r liu rpos e s 

25 
of discouraging member s hip in her aff i I iate labo r organi zation. 

26 A h~iHjnp. was held on Septembe r II , 1975 , in the Schoolhouse ~t Batavia , 

27 Montana. Mr . Michael .1. Keedy, Di recto r, Uniser v ~egion I , Mont a na Education 

28 
Association, re p re sented Mrs. Neh1m-3n. The Schoo l Board was repre sen t ed by Mr. 

29 
Emery Wittl a ke, Vi ce Chairman of t he Batavia Bo~rd o f Trustees. 

30 
As the duly appointed heC'lrin!l ex ami ne r o f t he Board of Personnel Appeals, 

31 conducted th e hearin g in acco rd a nc e with the provisi ons o f the Mo nt an a Adminis-

32 t ra t ive Procedures Act (Secti on 82-4201 to 82-4225. R.C .H. 1947. 



1 Afte r thorough. rev iew of the entire record of this case , I including the 

2 Swo rn testimony of a number of witnesses, I mCl ke the following: 
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FINDINGS OF FACT 

THE ALLEGED UNFAIR LABOR PRACTICE 

1. Mr s. Newman is a class five, certificated teacher and has tClugh t 

third and f our th grade e lementary education in Batavia Schoo l Distri ct No. 26 

fo r some nine years. She i s one o f fo ur teac hers in thi s rur a l di_st r i c t a nd the 

on ly membe r o f the Montana Educa t ion Associati on, (hereaf te r referred to as MEA}.2 

On Mar ch 10, 1975, Mrs~ Newman attended a meeting of t he Batavia Board of 

Trustees. She attended this mee t ing because she felt it necessary to discuss 

with the School Board discipl inary problems within her classroom. Mr s. Newman 

testified t hat sometime in October of 1974, someone on the Board of Tru stees 

had remarked that Mr s. Newman would be "sacked t' or "canned(l3 and thi s made it 

difficult to discipline children in her classroom. 

During t he course of this Board meeting, Mrs, Newman was told to res ign 

or her contract would be terminated. Mrs. Newman also all.eges that s he was 

degraded in fr ont of two se ts of parents, As a result of the position t aken 

by the Boar d of Trus tees , Mrs. Newman contacted Mr . Keedy as Director of the 

Montana Educati on Assoc ia t ion' s Uni se r v Region I. 

2. Mr. Keedy prepared a let te r in behalf o f Mrs. Newman which was sent 

to the Schoo l Board on Ma rch 12, 1975. (Complainant's Exhibit A). The letter 

informed the School Board that MEA represented Mrs. Newman and reques ted that 

Mrs. Newman be furnished with a written notice of any charges o r allegations 

against her . It also requested suff icient time to prepare for and meet any 

Z. I had considerable difficul ty with the tape recording of the recoy-d. 
The equipment I brought with me ma lfunctioned and I was forced to 
bo'l'Y'ow a sru ll tape recorder' . Nevertheless, I obtained all but a few 
minutes nf the . hearingwhic/l had t o .be continued. When the heay,.i-ng did , 
aontinue I inf Of'med the parties ·of the .small gap in ·the .. record, provided 
a truns ,wipt of the hearinfl just befol"e and after the gap ' and permitted 
the parties to fiLL in this .gap . to t heir' satisfaation. 

2. MOr'e appropriately, Mrs. iVewman is a member of the Flathead County 
Rural Teacher'8 Association :> an affi liate of the Montana Education Associatiol 

3. ~. Wittlake objected to this tes timony as hel'esay. I overru led the 
objecti on as Mrs. Newman was attempting to give hero l'easons for attending 
the Mal"ch lO, 19?5 Board Meeting . I am not concerned with the validity 
of her a llegation . 
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1 c harge s or al legati ons a nd 'lconf ront and c r oss - exam in e any~tractors". 

2 The Boa rd did hold a meeting to con s ider the matter on March f7 . 1975 

3 over Mr. Keedy's protest that he cou ld not be pres ent t o r epresent Mr s. 

4 Ne-wman. Mrs. Newman was advised by Mr. Keedy not to a ttend this meeting witho ut 

5 his accompan iment. 

6 At the March 17 School Board meeting, i t was decided that Mrs. Newma n's 

? contract would not be renewed for the coming 1975- 1976 schoo l year and On 

8 Harch 2-4. 197 5. Mr s. Newman was handed a lette r formally notifying he r o f this 

9 decision (Complainan t ' s Exhibit B). Cited a s r easons for t hi s decisi on we re 

10 frequent absence, compla ints from pa r en t s . and Mrs. Ne\o.man' s alleged In ab ility 

11 to control he r c l assroom among ot he r a llegations. (Pleas e r efer t o point o f f ac t 

12 #8 ). Th e letter was s igned by a ll three Board member s . 

13 3. On Apr i I 7. 1975 . th e Board of Trustees held an other mee ti n!) and 

14 again cons idered the non -renewal of Mrs. Newman ' s cont r act. Mrs. Newman was 

15 present and represented by Mr. Keed y. The resu l t of th e meeting (th e mee ting 

16 was int ended, I ass ume, to be a hearing in th e most i nfo rma l sen se) was t hat the 

17 Board dec ided t o rescind it s dec isi o n of Marc h 17 . 1975. At the April 7th 

18 meeting. Mr. Hittlake sta ted tha t t he Board would be "shot down" if they 

19 pu rsued the matter further. '4 

20 Mr s. Newman receive d a lett er dated April 9~ 1975> whic h formall y ack nowl eged 

21 that the Boa rd had resc inded it s decision. 

22 4 . On June 9. 1975. t he Schoo l Board held a meeting in o rder to i ssue in-

23 dividual con tracts . At t hi s meet ing. the Schoo l Board passed o ut ind iv idua l con-

24 t racts which specified var ious working conditi ons but did not specify salar y 

25 amounts. The record is ex iguou s as to just how individual teacher salaries are 

26 

27 

28 

29 

30 

31 

32 

determ ined 5bu t it appear s that at least one o f the teac hers had reached a n informa l 

4. I assume both complainant ' . Exhibit B and the hearing held April l7 , 1975, 
were a result of the School Board's attempt to comply with Section ? 5-6l04~ 
R.C.M. 194 7~ whioh addresses the termination of tenure teacher services. 

5. Although salar>y sohedules aPe called for> in policies set by the Schoo l 
BOQPd (Complainant ' s exhibit I) ~ it appeQP8 that fo~al salary sohedules 
are not maintained. It also appeal's t hat the School Board informally arrives 
at individual teacher sa laries. 

Mr. Mike Welling tes tified tha t he had basically agreed wi th the School 
Board on his salar-y through Bome sort of infoPrrlaZ- negotiations welt before 
the June School Board meeting. - 3-



1 agreement with the Schoo l Board on hi s salary prior to the June meet ing . During 

2 the mee ting the teache r s agreed f o rma ll y on sa la r y amounts (whi c h inc luded pay 

3 inc reases up t o 9.~ % ) and t he con trac ts were signed. 

4 Mrs. Newman was t he excep ti on as she was the on l y teache r in the sc hool 

5 district that did not receive a salary increase. She di sagreed with the School 

6 Boardls decision and did not s ign and return her cont ract . (Complainantls exhibit 

7 D) . 

8 5. The Schoo l Boardls decision to single out Mrs . Newman with respect to 

9 wit hho lding a salary i ncrease for the 1975-76 schoo l year prec i pitated the unfair 

10 labor pract ice c harge. Mr. Keedy argued in Mr s. Newman1 s behalf that the School 

11 Board di sc riminat ed against Mr s . Newman by withholding a salary inc r ease beca use 

12 of her affiliation with the MEA. He offered circumstantial ev idence which he 

13 

14 

15 

16 

17 

18 

characteri zed as Ilove rwh e iming " to support this allegation. Spec if ica lly, he 

pointed to the fo l low ing fac ts : 

a. Mrs. Newma n was the only teacher in the schoo l d is tr i ct a nd possibly the 

Kalispell area who did no t rece ive some increase in sa l ary fo r the 1975-76 school 

year. 

b. Mr s. NelrJnlan has ta ught in the school district l onge r t han at leas t two 

19 of the o ther three teache r s in the sc hool di s tri ct and i t appears that this 

20 in s tance wa s the first time that a t eac her had been s ing l ed out for no sa lar y 

21 inc rea se. 

22 c. Mr s . Newman i s t he only tea cher in the schoo l distric t that i s a member 

23 of the MEA. 

24 d. Mrs. Newman wa s a l so s ingled out from the ot he r teachers whe n she was 

25 told she had to follow her co ntract to the letter. 

26 e. Mr. Wit t lake made remarks which Mr. Keedy ha s characte ri zed as "sarcastic'l 

27 and I'd isrespect ful l' towa r ds the HEA and indicati ve of Mr. Wi tt lake 1 s att itude 

28 conce rning Mrs. Newman' s membership in the MEA. (See point of fact #6.) 

29 Through test imony. Mr. Keedy offered the ra ti ona l e tha t because Mr s . Newman 

30 had utilized he r memberShip in the MEA to effect ive l y reverse the Sc hoo l Board1s 

31 

32 
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1 decision of non-rene wa1 of her contrac t, the School Board was now punishing he r 

2 by withholding any salary Increase for the 1975-76 schoo l year. 

3 6. As aforementioned, the unfair labor practice c harge mentioned "sarcastic" 

4 and "disrespectful " remarks a llegedly made by Hr. Wittlake. The record shows 

5 that at the Apri 1 7. 1975. School Board meeting, Mr. Wi tt lake told Mr. Keedy that 

6 the IIHEA is nothing but a teacher's union. 1I Mr. Keedy testified that the tone 

7 of this remark was objectionab le. 

8 Mr. Wittlake al so gave his opinion on pending legislati on before the state 

9 legislature concerning th e collective bargaining rights of teachers and expressed 

10 his disapproval of this l eg islation because it infringed upon the managerial 

11 rights of the School Board . 

12 At the June 9 , 1975, School Board meeting at which indi vidua l contrac ts were 

13 issued to teachers of the district. Mr. \iittlake made the r emark "I don't I ike 

14 these outsiders com ing in and trying to tell the School Board what to do." 

15 Mrs. Newman took this reference to "outsiders ll to mean Mr. Keedy and the MEA. 

16 Mr. Wittlake testifIed that he was referring to Mr. James Newman (Mrs. Newman's 

17 husband) because o f Mr. Newman's comments to the School Board with respect to the 

18 permissive lev ies avai lable to the school district and representative MEA wage 

19 scales. Mr. Wittlake testified further that he did not like Mr. Newman's opinions 

20 and felt they were unwarranted because Hr. Newman was not a taxpaye r in the 

21 Batavia School Di str ict . 

22 In the same conversa tion, Mr. Wittlake stated that Ilhe did not like Mr. Keedy's 

23 tactics. 11 Mr. Wittlake testi fied that the reason he made this remark was 

24 because Mr. Keedy ini t ially represented himself on March 10, 1975, as Mrs. Newman's 

25 attorney and did not indicate to Mr. Wittlake that he · was a n MEA representative. 6 

26 He further testified that he didn't like Mr. Keedy telling him that "you will 

27 have this meeting with me or you' ll be sorry."7 

28 7. Mrs. Newman tes tified that she had been thwarted by the School Board in her 

29 

30 

31 

32 

6. This may have been the ease at the time of the first conversation 
between Mr. Wit t lake and Mr. Keedy but it appears that Mr. Wittlake 
knew that Mr. Keedy was an ME~ representative by the fottowing day. 
7. The meeting ~efepped to hepe is Mrs. Newman' s pequeat for a 
hearing on the chargeB brought againBt her. 
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attempts to inte res t other teachers in the schoo l district in joining the 

MEA. However, there i s no di-rect evidence on the record to support this 

al legati on. 

8. Through the course of the hearing, Mr. Keedy objected to testimony and 

evidence concerning Mrs. Newman 1 s professional competency . He argued 

that any evidence the School Board. had to offer with respect to Mrs. Newman's 

professional competency in order to justify the action of withholding her 

sa lary increase was effectively made irrelevant to thi s case because of the 

School Board's res c i ss ion of the decision not to renew Mr s. Newman' s teaching 

contract. He went further and argued that the effective result of the 

hearing held April 7 . 1975 was to ref ute charges spec ified in the l etter 

dated March 24, 1975 (complainant 1 s exhibit B) and that the School Board 1 s 

defense for their actions in this case was without merit if it is based on 

those charges. 

~on t inually deferred from r uling on these objections until I was 

forced to do so. Both s ides were on the verge of presenting cases they had 

presented in the Apri I 7. 1975 Schoo l Board meeting which dealt specifically 

with Mr s. Newman 1 s professional compe tency. 

Th e School Board attempted to in troduce a number of letters alleged ly 

from parents who were disgruntled with Mr s. Newman 's tea ch ing performance. 

Mr. Keedy attempted to introduce a petition, Signed by a number of parents, 

which purported l y attested to Mrs. Newman' s competency. I ruled that 

would not permit these offe rs of ev idence on the record and gave as a rationale 

for thi s rul ing tha t it is my responsibl lty to determine whether or not the 

School Board is engaging in an unfair labor practice and not to determine 

Mrs. Newman' s professional competency.8 

9. Mr. Wittlake test ified that a salary increase wa s not given to Mrs. 

Newman because the Schoo l Board felt she did not merit a salary increase. 

He testified: 

IIWha t it all bol Is down to is, I believe as far as the complaint 

8. Of course it is essential to explope the School Board 's motivation fop takin 
the act ion of withholding a 8alapy increa8e, but I had to ,nake the decision 
a8 to how fap t his point 8hould be pupsued. 
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against myself and the School Board--is that we have based Mrs. 
NewmanLs salary on the basis on which we think her ability has 
been--the ability she showed us last year and not--it did not 
have anything to do with her affiliation with the MEA.II 

10. Mr. Wallace Vintage, County Superintendent of Schools, testified 

that although infrequent, salary increases are withheld from individual 

teachers if a school board unilaterally determines that an individual 

teacher does not merit an increase. He did testify however that collective 

bargaining has in most instances eliminated this practice. 

9 DISCUSS 1 ON 

10 The basic determination that has to be made in this case is to decide 

11 whether or not the School Board discriminated against Mrs. Newman by withholding 

12 a salary increase in an effort to discourage membership in her affiliate labor 

13 organization. Section 59-1605(1)(c) R.C.M. 1947 reads in part: 
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28 

It is an unfair labor practice for a public employer 
to discriminate in regard to hire or tenure of employment 
or any term or condition of employment to encourage 
or discourage membership in any labor organization ... (emphasis added) 

Because identical language is found in Section 8(a) (3) of the National 

Labor Relations Act, it is useful to examine precedent established by the 

National Labor Relations Board in this area. In the benchmark case of 

Radio Officers l Union verses the NLRB9 the Supreme Court explained: 

The language of 8(a) (3) is not ambiguous. The unfair labor practice 
is for an employer to encourage or discourage membership by means of 
discrimination. Thus this section does not outlaw all encouragement 
or discouragement of membership in labor organizations; only such 
is accomplished by discrimination is prohibited. Nor does this 
section outlaw discrimination in employment as such; only such 
discrimination as encourages or discourages membership in a labor 
organization is prescribed. 

Essentially it is the employer's purpose which determines if the employer 

is engaging in an unfair labor practice when the employer discriminates among 

his employees. 

Often, in cases where discrimination has in fact taken place, direct evidence 

29 such as threats, coercion, and promises is difficult to obtain. It is in such 

30 cases that "reasonable inferences from evidence presented lllO must be drawn to 

31 

32 
9. HepuMia Aviation Corp v. NLRB, 324 US 793, L6 [RRN 620 (l945). 

W. Ib·id. 
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1 determine wh ethe r o r not a v io lati on has occur red. 

2 Thus in t he case a t hand wher e direct ev idence of d i sc rimination i s absent, 

3 Mr. Keedy 's a rgume nt s based on circumstantial evidence mu st be ca re ful l y 

4 consi dered. He has specifically po inted to the Board's decision t o withho ld 

5 a salary inc rease; related this t o Mr s . Newman' s affiliation in t he MEA : and ca ll ed 

6 a ttention to ce rtain remarks made by School Board member s to substantia te 

? hi s case . 

8 However, a fter ca refull y weighing the entire record, I fin d that t he 

9 preponde rance o f evidence in t his case does not support th e allegation that it 

10 was Mr s. Newman's MEA affil iation which resulted In the wIthholding of he r salary 

11 incr ease. As I see it, Mr s. Newman did not receive a salary increase because of 

12 t he poor management prac ti ces of the School Board and the School Board' s basi c 

13 insi stence t hat she did no t merit an increase. Mr. Wit t lake an d t he School 

14 Board have maintained that Salary inc rea ses are awarded on a meritorious ba s i s. 

15 Yet i t i s di ff icult to understand how the Sc hool Board determines meri t or la ck of 

16 merit as ther e was no real eva luati on procedure utilized and even Salary schedul es 

17 are not maintained. 

18 I t is a fact that the r e was a conflict between Mr s. Newman and the Schoo l Board 

19 well before t he MEA act ively moved to repre se nt Mr s. Newma n. Fur t her, the re is no 

20 evidence that the School Board had eve r in ter ferred with Mr s . Newman's participation 

21 in th e MEA. 

22 Mr. Keed y has i n essence. argued tha t t he Sohoo l BO!3 r (~Ps a c ti on in res~ndin{1 

23 its decis ion not t o renew Mrs. Newman's contrac t constitu tes an admission that Mrs. 

24 Newman is competent and there fore should be dealt with on an eq ua l ba sis with o ther 

25 tea c hers in the d istrict. He contends fur t he r that the Schoo l Board, fa iling to 

26 justify its action of non-renewal, has taken the next'-alt e rnative of wi t hho14U,ng 

27 a salary inc rea se and that t h1s was done because of Mr s. t~ewman' s utilization 

28 of the MEA. I believe the first part of hi s argument t o be correct, but the second 

29 part deal ing with Board's motivati on is in my judgement ·inc.orrect. 

30 I have carefull y considered t he remarks not ed in fin di ng of fact number five, 

31 ye t the law does not suppr ess the right of management nor labor t o fr eedom of 

32 expression. Admittedly the rema rks made by Mr. Wlttlake coupled with the Schoo l 
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1 Board's actions are not ea s il y dismissed. However, from the for ego ing discussion , 

2 and the fact that there 'is no direct evidence of threats or coercion against 

:3 Mrs. Nev..man with respec t to her MEA affiliation, I di smi ss the charge. 

4 CONCLUSIONS OF LAW 

5 The School Board did not discriminate against Mrs. Gwendolyn A. Newman 

6 in order to discourag e membe rship in her affiliate labor organization. 

? Therefore, Mrs. Newman was not restrained from exercising her collective 

8 bargaining right s as quaranteed under Section 59-1603. R.C.H. 1947. 

9 

10 
RECOMMENDED ORDER 

11 The unfair labo r practice charge filed by Mrs. Gwendo lyn A. Newman 

12 against the Bata v ia Schoo l District No. 26 and the Batavia Board of Trustees 

13 of July 28, 1975, is hereby di sm issed. 

14 DATED: 29th day of January, 1976 '"' 
15 

16 
r;i;1:1f{~h7 ) 
Hea r i n9 Exam J ner 
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CERTIF ICATE OF MAILING 

I, Cordell Brown, do hereby cert ify and state that I did, on the 29th 

day of Januar y, 1976, ma i 1 a t rue and corree t copy of the Board o f Pe rsonne I 

Appeals findings of Fact, Conc lu s ions of Law, Recommended Order, by depos iting 

a true and correct copy in the United States mail, in an envelope securely 

sealed, with postage prepai d, addressed to them at their last known address 

as fo ll ows: 

Mrs. Gwendo lyn A. Newman 
Box 97 
Whitefi sh , Montana 59937 

Mr. Mi c ha e l H. Keedy 
Director. Uniserv Region 
Montana Edu cat ion Associa t ion 
95 4th Avenue E.N. 
P.O. Box 11 54 
Kalispell J Montana 

Mr. Emery Wittlake 
Vice Chairman 

59901 

Batavi a Boa rd of Trust ees 
Route #2 
Ka I i spe 1 I, Montana 59901 


