
" 

1 BEFORE THE BOARD OF PER S ONNEL APPEALS 

2 

3 AMERICAN FEDERATION OF STATE, 
COUNTY, AND MUNICIP AL EMPLOYEE S , 

4 LOCAL NO. 2390, 

5 Co mplainant, 

6 -V6-

7 LOUIS J. BERTAGNA, CITY OF 
B ILLIN GS , 

8 
Defendant. 
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IILP-5 - 19'15 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND ORD ER AS RECOMMENDED 
TO THE BOARD 0,' 
PERSONNEL APPEALS 

10 I Introdu c tion 

11 On Jun e 16, 1975, Ch ar les F. Montee filed an unfair 

12 l abo r practice c h arge with the Board of Personnel Appea l s. l 

13 Mont e e charged Louis J . Be rta g na with v i olat i on of sect i on 

14 59 -1 6 0 5( 1)( c )&(d), R.C.H. 1947 . Pursua nt to Montee's charge. 

15 I c onducted a h e aring on July 28, 1 9 7 5 as a n agent o f the 

16 Board of Pers onn el Appe a ls. At the hearing, Rosemary C. 

17 Boschert, attorney- a t-law, Billings, Mo ntana appea red on 

18 behalf of Montee while F rank C. Ri c hter, attorney-at-law, 

19 o ffi c e of the Billings cit y attorney, appeared on b e hal f of 

20 Bert a gna. Briefs we re submitted by both parties a fte r t he 

21 he ari n g . 

22 II Pr e liminary Motion and Evidentiary Objections 

23 Pri o r to the hea r ing. the city o f Bi llings move d that 

24 the unfair labor practi c e c harg e b e dismissed on the g r o und s 

25 that the cllarge had a l ready been the subject of arbit r a t i o n 

26 proceedings provided f or by a col lective bar gai ning agree-

27 ment b e tw ee n the Am er ican Fe de r ati o n of S t a te, County, a nd 

28 

29 l Th e c apt io n in t h i s case i s in c orrect. The unfair lahar 
practi c e ch ar ge clearly shows that the complainant is Ch a r les 

30 F. Mo nte e and not the Ameri c an Federation of State, County. 
and Muni c ipal Employees. Local No. 2 39 0 . However, I have 

31 us e d the same ca ption used by the Board o f Personne l Appeals 
and the parties .in order to avoid c onfus i on. 

32 
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1 Municipal Employees. Local No. 2390 and the city o f Bi llings. 

2 This motion was ren e wed during tl1e h earing a nd was t aken under 

3 advisement by me. 

4 Unde r the Pub lic Employees Collective Bargaining Ac t 

5 ( Title 59, Ch a pte r 16, R.C.M. 1947) there is a substantial 

6 

? 

8 

9 

question as t o wh e ther th e Board of Perso nn e l Appeals (a mem­

b er thereof, o r a d e s i gnat ed agent) may defer t o an arbitration 

process in the c aSe o f an unfair lab or practice. Section seven, 

part one o f that Act directs that ll whenever r, an u n fair labor 

10 practice charg e is filed, the Board o f Personnel Appeals "shall'! 

11 i ssu e a notice o f h ear ing and c ondu ct a n adminis trative hearin g . 

12 (Emphasis sllpplied.) These dir e c t ives seem to be mandatory. 

13 Sectio n seven does not seem to g r ant the Board the d i scretion 

14 necessary to defer to arbitration. Even if I c o uld def e r to 

15 a rbitra tio n as t he deSignated ag e n t of the Board, there has 

16 been no showing that the arbitrator's award wo uld effectuate 

17 the policies o f the Publi c Employees Collective Bar gaining Ac t--

18 a c ardinal requirement of a n y remedy that I might r e c o mmend 

19 here. Sec tion 59-1607, R.C.M. 194 7 . The copy of tlle arbitrator's 

20 de c isi on which was attached as an e xhibit to the c ity 's an s wer, 

21 does not detail the arbitrator's award, if any. Therefore, 

22 

23 

24 

25 

26 

27 

the ci ty' s motion 1s denied. 

During the hearing the c omp l a i nant o bj ected to t he ad­

mission of th e def endant's proposed exhibits two. f our. and 

five . These ex hibits are c orrespoqdence addressed to Lou is 

Bertagna which were purportedly writ ten by supervisors o r 

acting supervisors o f the transit departme nt. Th e co [res-

28 pondence addr e sses Montee's c onduct and behavior as an employee 

29 

30 

31 

32 

o f the transit department. 

The c omplainant objected to d e fendant's proposed exhibi t 

number tw o be c aus e . among oth e r reasons. no proper foundation 

had been laid f or its admission. This obje c tion is sustained. 
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1 There is no e v i d e n ce on th e record to show t ha t i t i s gen-

2 uine or that it was e xe c uted by its purported a u thor. 2 

3 Th e co mplainant o b j e cte d to defendant's proposed ex-

4 hibits numb e rs f o u r and f i v e on t h e basi s that the y wer e not 

5 ava il able in the comp la inan t ' s p e rsonnel f i le. According 

6 t o counsel for the com p lainan t, s h e obtai ned the per sonnel 

? f ile of the compla i nant bef or e the h eari n g . Howev e r , she 

8 was unaware of the existence of defendan t 's pr o p o s e d exhibits 

9 numbers f o ur and f i v e because t h ey were f i l ed in an inter-

10 o f fice c ommunications file rather than i n complainant's per-

11 sonnel f ile. Com pla i nant's obje c t ion is o n e whi ch does n o t 

12 reflect o n t h e admissibi l i t y or inadmissibility o f the evi-

13 dence in questio n and is t h erefor e ov e r r u l e d . It appears f rom 

14 t he record t h at defendan t's proposed exhi bit s numbers four a nd 

15 f ive are relevant, material and co mp et ent and that a pr o per 

16 fo undation has been lai d for t hei r admission i nt o e videnc e . 

17 They shall, ther e fore, be a d mit t e d int o eviden c e as defend ant's 

18 exh ibit s nu mbers four an d five. 

19 III Findings of Fact 

20 Upon the entire r ecord in thi s c a se a nd up on substantial. 

21 r eli a ble e v ide n ce . I make the fol l owing findings o f f a ct : 

22 Ther e wa s no evidence presented b y ei t her party with r e -

23 g ard t o the d efen d a n t ' s alleged vio l atio n of section 59- 16 0 5 (1)(d)J 

24 R . C .M. 19 47 . 

25 Charles F . Montee was e mploye d by t h e c it y o f Bi l lin gs 

26 tr a nsit department a s a rel i e f dri v e r from De c ember 3 1. 1 973 

27 t o February, 197ft a n d as a p e rmanen t bus driver from Ju ne 1, 

28 1974 t o August 10 , 197ft an d from early Oct o b e r , 1974 to De-

29 c emb er 3 1, 1974. Mon tee c laims tha t h e was ill egal l y discharged 

30 

31 2The purported author o f this co r responden ce d i d no t 
tes t ify at the he a r ing. Loui s Ber tagna testified t h a t he 

32 was deceased. 
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] by Lo uis Be rtagna on August 10, 19 74 be ca use h e had joined a 

2 labor org ani z atio n and on December 31, 1974 because he h ad 

3 filed g rievances as a union steward. 

4 Lo uis Be r t a g n a is the director o f the transit depart-

5 ment and was during all periods of Montee's employment with 

6 t h e transit department. He c laims Monte e was laid o ff on 

? August 10 , 1974 because o f a budgeta ry cutback ordered by 

8 the c ity council and on December 31, 1974 because of what 

9 he characterized as a "bad " and "disrespectful" attitude. 

10 Mo ntee j o i ned the Ameri ca n Federation of S t ~te , County, 

11 and Municipal Employees, Local No . 2390 o n August 9. 1974. 

12 Although Be r tag na terminated Montee's employment relationship 

13 with the transit departmen t the next day, it does not appear 

14 that Mo n tee was discharged because of his union membership. 

15 First, and mo s t i mpo r tantl y , there is no evidence o n the 

16 record presented by the c omp l a i n a n t or the defendant whi c h 

17 s h ows that Bertagna knew of Montee1s uni o n membership. Ber-

18 tagna t e sti fied, in fac t, that h e was unaware o f Montee 1 s 

19 union membership on August 10th. If Be r t agna did not possess 

20 this knowledge, it can h a rdly be concluded that he terminated 

21 Montee because of his union membership , Second, evidence 

22 presented by Bertagna shows t h a t the cit y c oun c il ord ered 

23 a budget Ctlt which h a d to be implemented by August 12, 1974. 

24 Bertagna testifi~d that he complied wi th this o rder, in part. 

25 by terminating Montee. Montee sai d that f o ur relief drivers 

26 with les s seniority than him were retained in violation o f 

27 the col lective b a r gain i ng agr eement between the union and 

28 

29 

30 

31 

32 

the c it y. Ilowever, Bertagna t estif i e d tha t the city had 

con cluded that the senio r ity pro v isi o n s did not apply to the 

relief drivers because they were n o t p a r t o f the bargaining 

unit, as were the permanent bus drivers . Bertagna s a id that 

c uts were made in both categories o f drivers and that Montee 
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1 

2 

was laid off because he had the least amount o f s eniority 

among th e permanent bus drivers. Thirdly, Montee wa s rehired 

3 by the trans it department as s o on a s a vacancy occurred among 

4 the permanent bus drivers after his termination in August. 

5 This conduct is n o t c o nSistent with the act of discharging 

6 an employee because of his uni o n membership. 

? Mo ntee was app o inted union steward on t h e day h e was 

8 reh i red in October. According to his fel low employees) 

9 Montee aggressively and conscienciously performe d his duties 

10 as steward and act ively engaged i n other un~on activities . 

11 Montee testified tha t he received numerous emp l oyee compl aints 

12 as steward and tha t h e f iled five separate employee grievances 

13 against management in the month o f November . On e of these 

14 

15 

16 

17 

18 

19 

20 

g r ieva nces was in fav o r of a fellow e mp loyee and c ould h ave 

a dvers ely affected his Own position. One employee character-

ized Monte e as a "leader" of the uni o n employees and said 

that he attempted t o solve ul ong Btanding probl e ms u which 

existed in the tra nsi t department. Another city employee 

said that Montee was concerned witll the transit d e partment 

emp loyee's rights and tried to protect those r~ ghts as the 

21 union steward. Employees a ttribut ed many improvements in 

22 the transit d e p a rtm e nt to Montee's stewardship activities. 

23 According to Mo nt ee , Bertagna told him that he wasn't 

24 

25 

26 

27 

go ing to allow any union t o r un his department and that he 

didn't want any of his empaoyees j oini ng a union. Be r t a g na 

disclaimed making these statements and said that he didn't 

"believe" tllat he h ad told his employees what he thought of 

28 un ions. However, Walter Smith, a very c redible and forthright 

29 ex -empl oyee of t he transit department, testified that when 

30 he was hired Bertagna told him that he didn't par ticu l a rly 

31 like th e union, tha t he didn I t like the uni on running his 

32 organization, and theref o r e that h e didn 1 t like hi s employees 
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1 becoming member s o f the union. The emplo yee s evidently s ens e d 

2 Bertagna ' s union animus even though a few employees testified 

3 that they had n e ver heard Bertagna make un comp liment ary com -

4 

5 

ments abo ut the union or make t hreatening statements t o em -

ployees because of the union. The union steward position 

6 had been vacant mo nths befor e Montee was appointed and the 

_ .. _-.:1 ._p-o s itt o n ha s r emained vacan t since Montee's d ischarge . L e e 

8 Mc Cormack , a c ity employe e and an active member of the union, 

9 characterized Mon tee as o n e o f the only employees 1n the 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9 

20 

t ran s it department with the "intestinal f o rtitude" t o ac-

c ept the position. Mc Co rmac k said that the employees of t he 

transit departm e nt had been reluctant t o g et actively in­

volved with uni o n activities b ecause t hey fea r ed losing 

their jobs . Elsie Kemper, a transit department e mpl oyee , 

said that the union had approached h er about becoming stew­

ard but that she declined because she was afraid she might 

be dis charged as Montee was. 

That Be rta g n a was aware of Mon te ~ ' s s t ewardship a c t i vities 

1s b eyo nd question. Bertagna t est ifie d that he received a 

mem o r andum from the union dated October 4, 19 74 which informed 

21 him of Mo ntee's app ointmen t a s uni on steward . Furthermore, 

22 Montee testified that as a u nion steward he had occas i o n t o 

2 3 "confront!! Bertagna with employee complaints. 

24 Montee wa s an e x cel lent employee who llad a good working 

25 relationship with his fel l o w e mployees. There is a litany 

26 o f praise on the record extolling Montee's performance as 

27 a b u s driver. Montee received three commendations from pa-

28 

29 

30 

31 

32 

tronS of the transit departm~nt . One of t h e s e patrons d e -

scribed Montee a s v e ry bus i n e sslike in the performance of 

his duties a nd as always very courteous t o the patrons, 

more so than o t her bus drivers she was familiar with. Walter 

Sm ith, a pa s t employee of the transit d e partme nt. testified 
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1 that Montee's a bility as a bus drive r "was quite s a t i s f a c t o r y ll 

2 a nd that Mo nte e perf o rme d his job in a wo rkm a nlike manner. 

3 E l sie Kemper, a n o the r employee o f the t r a nsit department, said 

4 that Mo nte e "was a ve ry goo d bus d r i v e r . He kept g o o d t i me 

5 sched ules." Ali c ia Pope, a lso an employ e e of the tra nsit 

6 depar tme nt. said: 

? 

8 

9 

10 

"We l l, when Mo nte e was on duty, h e was a lways 
v e r y seri o us a b o ut his work and conscienc1ous 
and h e was o n e o f the f e w tha t wou ld always 
s t and by th e bus. And t h e r e r e a lly wasn' t any 
h a nky panky with Montee. lIe a lways c o ndu c t e d 
him s elf in a business manner, businesslike man­
ner. II 

11 Ms. Pope als o said that Mont e e "was a lways on hi s to e s." 

12 Ms. Pop e, i n c ident a lly, was pass e d ov e r i n a p r omoti o n whi c h 

13 was a wa rded t o Mo n t ee. Evelyn Ha ley, a n o ther empl o y e e of the 

14 department, said that Mont e e's ability as a bus driver wa s 

15 b eyond q u est ion. She c h a r acte rized him a s "ve ry we ll g r o omed," 

16 live ry we l l ma nnered" and ria g o o d d r iver." She a g reed that 

17 Montee p e rf ormed h is dut ies i n a wo rkm a nlike manner. Eve n 

18 th e defendan t 's wi tnesses te s tifi ed a s t o Montee's e xce llent 

19 pe r f o rmance a s a bus dri v er. Louis Bertagna said that Montee 's 

20 work p e r f orman c e was g ood . He n e v e r rec e i v ed any c omplaints 

21 from Mo nte e 's supervis o rs o r f e llow e mplo yees abo ut Montee's 

22 work performa n c e. He ackn owledged tha t Mont e e h a d received 

23 t hree c ompliments from tran si t department patrons. Ralp h 

24 Healy, o n e o f Montee's super v isors, agreed , in respons e to 

25 questions by me , tha t Montee wa s a g o od driver, t h a t hi s 

26 c onduc t was e x e mpl ary , that he was a superior e mpl o yee, and 

27 that h e did an above average j ob in rela ti on to ot h er e m-

28 ployees o f the d e partment. Do nald Big g s, an ot her supervisor 

29 o f the dep a rtment, said that Monte e was never insubordinate 

30 to h i m on t h e j ob. Biggs was satisf ied with Mo ntee's driving 

31 a nd said "his appeara n c e and everything was a ]ways n ea t. " 

32 Biggs said that Montee wa s a goo d worker, t hat he never r eceived 
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1 

2 

3 

i, 

any c ompla i nts about his work performance, and tha t he was 

a model e mployee. Kathy Strombe c k, an employe e o f the de-

partment, sai d that Montee was appar e ntly a good bus driver 

4 be c aus e she never he a rd the o ther bus drivers co mplain ab ou t 

5 him, She agreed his per for man c e was g o od and his grooming 

6 was excellent and that Mo ntee sometimes worked above and 

? beyond the call of duty. 

8 

9 

10 

The r ecord 1s also rep let e with evidenc e o f Mo n t ee's 

ability to get a long with his fellow employees. Monte e 

c haracterized his ability to g e t along with his fellow em-

11 ployees as "very goo d ." Ms. Kemper testified that " a t the 

12 time he worked, o ther drivers a l l seemed t o like him.11 Ms. 

13 

14 

15 

Pope said that Montee was respected by his f e llow emp loyees, 

that he was pleasant and g o od humored. Hs. Haley testified 

that Montee "got along with the b i ggest majority of them 

16 {the employee~}. It 'Hr . Heal y said th a t Ha n the surfa ce " 

17 Mont ee got along well with his f e llow e mpl o yees and agreed 

18 that there was nothing spe cif i c to show that he didnlt get 

19 a lon g with h is f e llow empl o yees. 

20 A great porti o n of the unfair labor pra c t ice hearing 

21 wa s devoted to d ete rmining why Mo ntee was d ischarg e d on 

22 December 31, 197q. Montee was purportedly dis c harged be-

23 cause of a Hbad H and "di s respe c tful" attitude. Bertagna 

24 sai d that Montee was d isres p ec tful t o management and sup e r-

25 

26 

27 

28 

29 

30 

31 

32 

vision, was unwilling to cooperate with the department and 

was disagreeable. Ber t a g na also said that he relied on 

reports fro m department supervisors wh i ch ~ e c ommended t h a t 

Montee b e terminat e d. 

Despite h i s testimony, Bert a gna actually o nly spe c ifi e d 

two occasions where Montee had been di s r e spect f ul to him. 

The re cor d does not indicate whi c h period o f Mo ntee's employ-

ment one occasion occ urred. The other occasion occ u r red, 
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1 according to Bertagna. at a department picnic held in July 

2 of 1974. Thus it occurred before Montee was rehired in 

3 October and eVidently was not serious enough to preclude 

4 Montee's reemployment by the department in October. Berta~na 

5 specified no i n stances when Montee wa s unwilling to cooperate 

6 with the department or was disagreeable. Nor did he s pec ify 

? any incidents when Montee was disrespectful t owards his super­

B visors. 

9 Despite Bertagna's admission th at Montee was a good 

10 employee, Bertagna said that he o nly warned Montee o n ce 

11 abo u t his attitude. This warning occurred , according t o 

12 Bertagna. in a very general con ver satio n between Bertagna 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

and Montee at an unspecified time prior to his discharge. 

He did not deem it ne c essary t o provide Montee with a formal 

written warning n or did he tell Mont e e if his attitude didn't 

improve, he would be discharged. Oth e r employees Who made 

mis take s but were not infe c ted with a "bad attitude lt were 

cautioned and allowed to rectify their mistakes according 

to Bertagna. 

Ralph Healy and Don Biggs both recommended by lett e r 

to Bertagna that Mont e e be terminated. I n their letters 

they charged that Montee was the cause of dissension, unrest 

and low morale a mong the employees of the departm e nt, and 

24 that he was u ncooper ative and disagreeable. But during the 

25 

26 

27 

hearing the specif ied few incidents to substantiate these 

c har ges . They did testify as to inciden ts in whi c h they 

co ntended that Mont e e had been disrespectful towards Ber-

28 tagna or to them. On e of tllese incidents occurred during 

29 the department pi c nic in July of 1973 a nd has been dls-

30 c ussed above. In the other inc ident, as reported b y Biggs, 

31 

32 

Montee was supposedly disrespe c tful to Healy. However, 

Healy evidently d id not perceive the incident as a sign 
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1 o f disr e spect because he testified at the hearing that Montee 

2 had never been disrespectful toward s him. Healy also testified 

3 that after Mo ntee returned to work, department employees began 

4 turning in numerous complaints. He also said that Montee was 

5 always trying t o get the opinion of his fellow employees as 

6 to what th e y thought was wrong with the department. Despit e 

? Monte e 's excellent work performance, neither Healy nor Biggs 

8 c auti o ned Montee to improve his attitude. 

9 Two c o -employees o f Montee. Ka thy Str ombeck a nd Evelyn 

10 Haley, testified that they had h e ard Montee make der o gatory 

11 c omments about Bertagna. However. ea c h witness c o uld only 

12 re c all o ne specific comment. Strombe c k testified tllat Montee 

13 attempted to ~' c ause tr o uble" by takin g "little things" and 

14 "blowl fn..B,7 them out o f prop o rtion." S trombe c k agreed that 

15 these "little things1! som e t i mes related to wo rkin g c onditions 

16 o f the employees; sh e c ould not s pe c i f y an instan c e when th e y 

17 did not. Monte e said that he had c onfli c ts witll S tr o mbe c k 

18 be c ause of her "intentional vi o lation of the un i o n contra c t 

19 by asking for spe c ial f av o rs from management. 1I3 Apparently 

20 Strombe c k was wary of Monte e also because sh e t e stified that 

21 she felt that "when Hontee first started with us he was out 

22 for more than to be a driver. That he was trying t o 

23 get higher than just a dumb old bus driver." Montee's r e -

24 la t ionship with the other employee, Evelyn HaleYt had been 

25 diffi c ult on on e o ccasion als o . Haley testified that Montee 

26 was wrongfully promoted over her to the position o f perm-

27 an e nt bus driver--even though he had less seniority than her. 

28 She complained to Bert a gna ab o ut this and at the s ame time 

29 

30 

31 

32 

3Montee, b y way o f illustrat i on, testified that S t r ombe c k 
had requested a shift c hang e with less than twelv e hours of 
rest between the s hift s . He c ontended tha t such a shi f t c hange 
violated the law and the collective bargaining contract. 
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1 complained about Montee's attitude. 4 

2 IV Dis c ussion 

3 The ultimate issue in this case is wllether or not Charles 

4 F. Montee was dischar ged on De c ember 31) 1974 because of his 

5 union activities.
S 

Louis Bertagna, the director of the transit 

6 department, contends that Mont e e was discharged b ecause o f a 

? "bad" and IIdi s respe c tful,r a ttitude. He charact e rized Montee 

8 as uncooperativ e and disagreeable. I do not agree with Ber-

9 tagua's co ntent i ons. It is my belie f that Montee was discharged 

10 because of his union activities. I have reached this con -

11 e llis i on parti c ularly in light o f the following co nsiderati o ns: 

12 I. Bertagna's union a nimus. Louis Bertagna did not like 

13 labor organizations because, according to h im , they i nte r fered 

14 with his management of the t r ansit department. Moreover. he 

15 did not want d epartment e mpl oyees t o join uni o ns. He expressed 

16 these sentiments to two employees, o ne o f which was Montee. 

17 2. Bertagna's knowledge of Montee's union activities. 

18 Bertagna knew that Montee was actively j.n v olv ed in uni on 

19 activities. He was apprised of Montee's a ppointment as union 

20 steward in e arly October. He had dealt with Montee i n Mon-

21 tee's capacity as union st e ward on a number of occasions. 

22 3 . Montee's role in union activities. The record c learly 

23 details that Montee was a leader of uni o n employ e es and that he 

24 performed his union stewardship responsibilities in a very 

25 aggressive a nd c onscienclous manner. 

26 4. The timing o f Montee's discharge. Montee was dis-

27 c h arge d tne month after he had filed f ive empl oyee grievan ces. 

28
11 
___________ _ 

29 4rroni c ally, Montee, a s the union steward, filed a gr i eva n c e 
on behalf of Haley alld aga i nst himself in this matter. 

30 

31 

32 

5 r believe my findings of fact ha ve s uffi c iently disposed 
o f Montee's terminat i on in August of 1974 and the c ity's a lleged 
violation of section 59-J605(l)(d), R.C.M. 1947 as issues and 
theTefore the y will not be addressed here. 
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1 Tile stewardship position had been vacant months prior to 

2 Mont e e's appointement as union steward. Thus, the filing of 

3 employee grievances by Montee disrupted the dormancy of the 

4 stewardship positi o n. 

5 s. The defendant's inadequate explanation o f th e reasons 

6 for Montee's discharge. The defendant's explanation of the 

? reasons for Mo ntee's discha r ge are unconvincing and s e em pre-

8 textual. Although the record is r e plet e with general c har-

9 a cte rizations about Montee 1 s a t ti tude and his effect o n his 

10 c o- emp l oyee s during his employment with the transit depart-

ment, th ere were few specific illustrations to corroborate 

the c h a ra c ter i zations. Indeed, one o f t h e few spe cific 10-

13 cidents used by the defendant t o illustrate Montee's attitude 

14 occurred before he was rehired in Octob e r. Its signifi c ance 

15 as a cause f or discharging Montee i s, therefore, qllite ques-

16 tion a ble. F urthermore, the characterizations th a t Montee was 

17 d is a g r e e a ble and unc o operative belie the testimony presented 

18 at the hearin g : Virtually every witnes s testi f i e d that Montee 

19 had a good relationship wi th his f e llow employees; Bert a gna 

20 and Montee' s supervisors testified that Mo ntee was neve r in-

21 subordinate or disrespectful o n the job. 

22 6. Absenc e of an indi c ati on o f dissat i sfa ct ion hy the 

23 defendant. There was a n almost com plete a b s en c e o f pri o r 

24 war n i n g or o ther indication o f dissatisfaction by Bertagna 

25 or Monte e 's supervisors with regard to the attitud e of Monte e . 

26 This seems s trange in light of two f a ctors: Montee, by every 

27 witnesses account, was an excellent empl oy e e ; Other e mploye es 

28 who made mistakes were warned and a llowed t o recti f y their 

29 mi stakes. 

30 V Conclusions of Law 

31 TIle defendants, Louis J. Bertagna a nd the city of Billin gs , 

32 violated provisions of s e c tion 59-1605(1)(0)&(c). R.C.M. 1 9 4 7 
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1 a nd are gUilty of an unfair labor practice a s spe c i f ied in 

2 secti on 59-1605(1)(a)&(c) by dis c har ging Charles F. Mon t e e. 

3 

4 

5 

6 

? 

8 

The dis c harge o f Mo n t ee wa s mo t i vat ed by h i s involv e me nt 

in uni o n a c tiviti e s, which are rights of public employees pr o ­

tected by secti o n 59-1603, R .C.M. 19 47. 

VI Recommended Ord e r 

I t 1s hereby order ~ d that tIle city of Bill ings: 

1 . Cease and desist fr o m dis c ouraging membership in 

9 o r l awful activity on b e h alf of the Ameri c an Federation of 

10 Sta t e , Co unty, a nd Muni c ipal Em plo yees , Lo cal No . 2390, 

11 by dis c harging any e mpl oyee because he j o ined or assisted 

12 a labor o r g anization o r engaged in any concert e d ac tivitt 

13 pr o t e cted by section 5 9-1 603 . 

14 

15 

2. Take the f o llowin g affi r mative acti on: 

( a ) Offer t o Charles F. Montee immediate and full re-

16 ins t a t e ment t o his former or substan t ially e quiva lent po­

l? sition and make him whole for any lo ss of pay su f fered in 

18 c ons e quen ce of his d is charge because of his eng a g e ment in 

19 un ion a c tivity . 

20 (b) Pr eser v e and up o n reque st make a v ail abl e to the 

21 Board o f Personnel Appeal s or its a gents, f o r e x amination 

22 a nd c opyin g , a l l payr o ll re co rds, social s e cur i ty payment 

23 re c ords, timeca r ds, per s onnel re c ords and rep o r t s, and all 

24 o ther records necessary to analyze the amount of ba c kpay 

25 due under the terms of this order . 

26 

27 

28 

( c ) Post a t its plant for t h e transit departm e nt in 

Billin g s, Montana copies of t h e atta c hed notic e marked 

"Appendi x ." Copie s o f this noti c e, after signed by the 

29 City's r e pr esentati ve, shall b e posed by the c ity immedi a t e ly 

30 up o n r ece ipt thereof, and be ma i n t a ined by it for sixt y co n-

31 sec uti ve days there a f ter , in conspicuous pl a c e s, i ncluding 

32 all places where noti c es t o empl o yees are customarily posted. 
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1 Reas onable steps shall be taken to insure that the notices 

2 are not altered, defaced, or c over e d by any other material. 

3 (d) Notify the exe c utive secre tary of the Board of 

4 Pers o nnel Appeals in writing within twenty days f r o m re-

5 ceipt o f this ordey, what s t eps have been taken to comply 

6 herewith. 

? Dated this 1';--,::.9- day of December, 19 75 . 

8 

9 

10 

11 

12 

13 Note: 

Peter O. Maltese, Esq. 
Hearing Examiner 

Pursuant to s ect ion 59-1607(2), R.C.M. ]947, all 

14 parties in this matt e r shall have twenty days, after ser-

15 vice of this decision, in whi c h to fil e exceptions to the 

16 hearing examiller's findings, c onclus i ons and order. If 

17 no exceptions are f iled, the recommended order of the hearing 

18 examiner shall become the order o f the Board. 

19 

20 CERTIFICATE OF MAILING 

21 I hereby certify that I mailed a true co py o f the above 

22 Findings of Fact, Conclusions of Law, and Order as Re com mended 

23 t o the Board of Personnel Appeals t o th e following parties 

24 on th~ fifteenth day of Dec embe r, 1975: 

25 

26 

27 

28 

29 

30 

31 

32 

Rosemary C. Bo s c hert 
Attorney for Charles F. Montee 
219 Hedden-Empire 
Bill i ngs, Montana 59101 

Frank C . Richter 
Office of the City Attorney 
720 North 30th Street 
Billings, Montana 59101 
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