
1 

BEFORE THE BOARD OF PERSONNEL 
APPEALS 

2 IN THE MATTER OF: ) 
) 

3 UNITED BROTHERHOOD OF CARPENTERS AND ) 
JOINERS OF AMERICA, LOCAL UNION NO. 112, ) 

4 ) 
COMPLAINANT, ) 

5 ) 
-vs- ) 

6 ) 
BOARD OF COUNTY COMMISSIONERS, ) 

7 SILVER BOW COUNTY, ) 
) 

8 RESPONDENT.) 

9 ---------------------------) 

10 I. STATEMENT OF CASE 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND RECOMMENDED ORDER 

11 As a result o f a n unfair labor pra ctice charge filed on Janua ry 30, 1975 , 

12 by the United Brot herhood of Carpenters and Joiners of America, Local No . 112, 

13 he rein referr ed to as the Union, the Montana State Board of Perso nnel Appea ls 

14 duly served copies o f the charge and Not ice of Hea ring on t he Silver Bow County 

15 . Commissioners. 

16 The Union 's c ha rge , he rein referred to as ULP No.3 , 1975, basically a llege s 

17 that the Silver Bow County Commis sioners, here i n refe rred to as the Employer, 

18 contracted out carpentry work wh i ch resulted in th e layoff o f a county carpen t er, 

19 and that the s e actions constituted a violation o f Section 1605 (1 ) (e ), R.C .M., 

20 1947. This sec t ion o f t he law deals specific ally with the failure of an employ-

21 er to barga i n in g o od fa i t h. Th e Union's r easoning i n this matter is based on 

1 
22 the ruling o f t he Un i t ed States Supreme Court in the "Fibreboard Case ," in 

23 wh i ch the subcontracting is sue is con temp l ated. 

24 The Employe r fi l ed an ans wer to the charge on February 25, 1974*, a nd basi -

25 cally de nied said charge o n t he grounds that the layof f o f Hr. Jo hn Bol ton , the 

26 c a rp ent er i n question, was due to fiscal considerations. The Employer also 

27 deni e d that wo rk was subcontract e d out whi ch sho uld have been a ssi gned to Mr. 

28 Bolto n under the terms o f t he collective bargaining agreement in existence be-

29 twe en the Employer a nd the Union. It was also c laimed by the Employer t ha t 

:\0 

"'I-.~E~a~s~t~Ba~y~u~n?i~on~0~f~u~a~ehini8ts v . NLRB (Fibr eboard Paper Products) 322 F 2d 
411, 53 LRRM 2666 (CA, DC, 1963) aff' d 379 U.S . 203, 57 LRRM 2609 (1 964). 
Note that the Uni on fi Led the charge on January 30, 1975, and then amended 
its charge shortLy thereafter. The Board reeeived the first answer to t he 
eharge on Feb"wnoy 11, 1975, and an amended answer on February 25, 1975. 
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1 statutory requirements prompt e d the cal l for bids on the work that the Union 

2 in sist s s hou ld have been assigned to Mr. Bolton. 

3 As the duly appointed hearing examine r of the Board of Personnel Appeals, 

4 I conducted the hearing held Marc h 14, 1975, in ac cordanc e with the provisions 

5 o f the Hontana Admin i strativ e Procedures Act (Section 82-4201 to 82-4225, 

6 Revised Codes o f Montana 1947). 

? After thoroug h review of the entire record of the case, including sworn 

8 t es t i mony and evidenc e, I make the f ollowi ng: 

9 II. FINDINGS OF FACT 

10 The Alleged Unfa ir Labor Practice 

11 1. Mr . John Bol t on worked for the Employer cont inuously from December 1, 

12 1 973 to December 1, 1 974. He had worked intermittently for the Employer prior 

13 t o this last term of employment. 

14 On or abou t De cember 1 , 1974, the Employer laid o ff Mr. Bolton without 

15 notic e. He wa s told th a t there were insuffic ient f und s to keep two c arpenters 

16 employed, and that as soon as the budget would permit, he would be r ehired. 

l? (transcript, page 21) 

18 Mr. James Cadigan, busine ss representat i ve for the Union, testi.fied that 

19 he had no t been info rmed of t he intended layof f . 

20 2 . Subsequent to Mr. Bolton's l ayoff on December 1, 1974 , the Union, as 

21 a fo r ementioned, fi led an unfair l abor prac tic e cha r ge with t he Board. At the 

22 h ear ing, Mr. Cadigan cont ended that Mr. Bolton should not have been laid of f 

23 f or either lac k of work or funds because an extensive remodeliBg--project on the 

24 Sil v er Bow County ja i l was underway . and tha t Mr. Bolton should have bee n 

25 aSSi gned the ca rpentry work on this projec t. 

26 3 . The Union c harged that Employerls a c tio ns in contract i ng out the re-

2? model i ng o f the coun ty jail n o t only violated the i nt ent of the contract be-

28 tween the two part i es, but a s wa s averred in the char ge, ran direc tly counter 

29 t o NLRB precedent s e t in the Fibreboard Case concerning employ e r subcontract i ng 

30 p ractices . 

31 The employer argues tha t a pro j e ct o f this sc ope, ha d to be let for bid 

32 pursuant t o Sec tion s 16-1803 a nd 16-1803.1, R.CH. 194 7 . It wa s further argued 

tha t the existing contract between the Employer and the Union did not preclude 
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this action . 

Past Employment Practices: Silver Bow Coun~ 

4. Mr. Cadigan testified that the number of carpenters ~orking for the 

Employer fluctuated from one (1) to four (4). It appears that the number 

working .is determined by the amount of work which has to be done, and the money 

available to fund such work. In 1974, there were two carpenters employedj P-

Mr. Bolton, and Mr. Oave Sullivan who has worked continuously for the Employer 

f or approximately f i f t een (15) years. 

The record is exiguous concerning the part i culars of Mr. Bolton' s em-

p]oyment with the County prior to his hi r ing on December 1, 1973. From what 

I can deduce however. Mr. Bolton has never worked IIfull-tlmell for the Employer 

befo~e December 1 , 1973. In the past , M~. Bolto n was paid from bo th federal 

~evenue sharing and genera.1 count y construction fu nds. It also appears that he 

was hired for sp e cific jobs. 

Mr . Cadigan cited numerous examples of Mr . Boltonls work, including the 

remodeling of the County Attorney's offices, and maintenanc e work on almost 

every County buildi.ng at one time or another. Mr. Bolton 1 s las t term of 

employment, in fact some ten months of it, wa s s pecifically spent working on 

the County Attorney 1 s o f fi ces . Nr. Ed DeGeor ge, County Commissi oner , tes-

ti.fied that Br. Bolton was h ired s pecific ally in December, 1973 , for this 

remodeling projec t and that federal ~evenue sharing funds were used. (tr. p. 31) 

I t was uncontested that Mr. Bolton is an exper i e nced and capable carpenter 

as well as a good worker. 

5. The Union cont e nde d that the job on the County Atto~ney's o f fice s was 
24 

25 
extensive maintenance carpentry work, a nd that there was s imilar work being 

26 done on the county jail that should have been assigned to Mr. Bolton. The 

27 
remodeling of the County Attorney's offices was one of the most extensive jobs ever 

28 assigned to Mr. Bolton. Mr . Bolton testified that this remodeling cos t i n 

29 excess o f twenty thousand dollars ($20,000.00). Mr. DeGeorge esCimat'ed a cos t 

30 of approximately ten thousand ($10,000.00) for the project. 

31 
It i s clear from th e record that none o f the jobs a ssigned to Mr. Bolton 

32 
have been as extensive as the entire remodeling job that i s presently underwa y 
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at the Silver Bow County Jail in t erms of sheer cost, involvement of 'other 

crafts, e tc. I will s peak to thi s point further in the discussion of S t ate 

Laws gaverning County contract ing practices. 

The Existing Contract 

6. The pr e sent contract b etween the Unton and the Employer i, 5 effective 

fr om July 1, 1974 to June 30, 1975. (Union's exhibit A) The collect ive 

ba rgaining histor y between the t wo parties rang es back a number of years. The 

Employer also negotiates s eparate contracts with other craft unions. 

7. The contra ct is characterized by a formidable management's rights 

clause which r eads as f ollows : 

The employer has t he exclusive duty and right t o determine the 
qual ity and quantity of wor~. t o manage the business and 
~chedule the work. The Union recognizes t.he responsibility 
imposed upon its jurisdic tion, and realizes that in order 
t o provid e maximum oppor tunities f or continuing employment. 
good working conditions and a high standard of wages, the 
Employer must be able to manage and operate effi c i en tly and 
economica lly, consistent with fair labor standards a nd th e 
Laws of the State of Montana. The Un ion through i ts bargaining 
agency. agrees to cooper ate in the attainments of these goa ls. 
The Employer l therefo r e retains all rights not ot herwis e 
specifica lly cov ered by t his ag r eement. ( emphas i s added) 

The negotiations on this contract consisted of the Union submitting a 

proposed contract to the Employer; the Employer made some changes t o "confo rm 

to state law; "and the Union then signed the contrac t as acceptable. 

It should be mentioned that the a bove management's rights clause was 

added to the firs t contrac t submitted by the Union to the Employer. (Employer's 

exhibit A) This fa ct is significant as this strong clause was won through 

collec tive bargaining even though t here was not a great deal of bargaining 

done. Although there was n o stringent objection, the Union questioned the 

merits of this evidenc e and pointed out that there was some writing and un-

derl ining done on Employer I s exhib i t A that was no t the work of the Union. 

1 think i t sufficient tha t I am cognizan t of these additional mar kings. 

This document is both r elathe a nd iropo'r tant. It should be considered be-

cause it is fundamental 1n establishing what exactly was ba~gained for in 

terms of work e tc. It is also integ r a l in es tabli shing whether or not the 

Union had waived its rights to bargain on the subcontracting matter. 

-4-



1 8 . There a re s ome notable and s eriou s d e fici encies i n t he contrac t. * 

2 The re i .s no succinc t def i ni tion of who is i n t he bar gain i ng unit.
2 

There is 

3 no def i ni tion of t he bargaining unit -work ,3 or i n o the r wor d s what wo rk is to 

4 be done. There is no t even a semblance of a gr i evan ce4and/or a rb itrat ionS 

5 proced ure . 

6 The Unio n s e c urity c l ause is fai r ly broad and i t is here wher e the po s -

? sibili t y of unfa i r labor prac ti ce a rises in this case. Basically , it r ecog-

8 n izes t he Unio n as the lI excl u sive representative barga ining agent with respect 

9 t o wages, hours of wo rk, and other condi t ions of employment." ( emphasis added) 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

22 

I t is the above under lined phrase whic h has been interpreted by the N-LRB t o 

inc lude the subj e ct o f subcont ract i ng,6and i t 1 s here I presume t hat the 

Uni on ha s called att ent ion t o Fibr eboar d. 

Simila~ l angua ge i s present in t he Montana Publ ic Empl oyees Collec tive 

Barga i ning Act , Sec tion 59-160 2( 5) R. C.M. 1 94 7 r eads: 

IIlla bor organiza t ion I means any organi zat ion or associa tion o f any 
kind in whic h empl oyees part i cipat e a nd which exis t s f or the prim-
ary purpose o f dea ling with employers conc erning gri evanc es, l abor 
dispu tes, wag es, rates of pay, hou rs of empl oyment, fringe benefi t s , or 
other conditions of employment. 1I (emphasis ad d ed) 

Because o f similar wording in the sta nd i ng con tr ac t betwe en these two 

parties, th e National Labor -Re.latio ns Ac t, and t he Monta na Public Employees 

Coll ective Barga ining Act, i t 1s necessary t o d evel op and explore the ques tio n 

of s~bcontracting in my discussion. 

St at e Law Concerning County Co ntrac ting Prac tices 

23 9 . Se ct ion 16-1803 , R .C.M. 1947, spe aks sp ec i fically to wha t pur cha ses 

24 or construction j ob s mu s t be let out fo r bid. The prime deter minan t as to 

25 whether o r n o t b i ds must b e taken f or a pa rticula r purcha se or cons truc tio n 

26 job is cos t. The per t i nent lan guage con c erning con st ruct io n r eads: 

27 

28 

29 

30 

31 

32 

* I mention -these deficiencies beoause they are considered mandatory sub­
jects of collective bargaining by th e NLRB and are Y'eally essent ial to the 
body of a collective bargaining agY'eement . A oontraot is built aY'ound the 
f ramework of a determination of what wr'k is to be done .• who does thi s woY'k 
and i s under contract, and what amount is to be paid in u~geB and benef its 
for the defined wOr'k. A gr ievance and/or' arbitl'lation proaedur'e is ext reme l y 
he~pfu ~ in ~eso~ving di s putes because of differing interpretation of these 
fundamental considerations . 

2. Douds v . Inter>rlationa ~ Longsho~emen' B Assn., 24 ~ F 2d 278, 282, 39 LRRM (CA2, 1: 
3. Almeida Bus Lines Inc., 142 NLlIE 445, 53 LRFIM 1055 (1963). 

4. Bethlehem Steel Co. 136 NLRB 1500, 50 LRRM 1013 (1962); Cr'own C<Xlch Co ., 
155 IILRB 625, 60 LRRM 1336 (]96S) . 

5. IILRB v . Boss Mfg. 118 F 2d 187, 8 LRRM 729 (CA 7, 1941) 
6. Wes ·t inghous e COlT. 150 NLRB 1574, 58 LRRM 1257 (1965 ) 
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II No contr ac t sha ll b e entered i n to between a board of county 
commissioners for the pur c has e of a ny a u tomo bile, t ruc k or oth er 
vehi cle •... or for t h e construction of any building, for which 
must be paid a sum in excess of [\VO tho u sand do llar s ($ 2, 000. 00 ) 
without fir s t pUblishi ng a n otice calling tot blds fot (Ul ilishil.g 
a notice call i ng for bids tor furnishing ~ame." (emphasis added) 

Sec tion 16-1803. 1 further qualifies th is requirement . It reads: 

" Divis i on of contracts t o cir cumvent bidd i ng pro cedures prohib ited . 
Whenever a ny law of this state provides a limitation upon the 
amount of money tha t a county can expend upon any public work or 
constru ction projec t without letting s u ch public work o r con struc ­
tion project to contrac t u nd er comp e titi ve bidding procedures, ~ 
county shall no t c ircumvent suc h provision by dividing a public 
work or con s truction projec t o r quan tum of work t o b e performed 
t her eund er which by its nature or c harac ter is in tegral to su ch 
public work or c ons t ruc t ion projec t, or serves to a c compl ish one 
of the basic pur poses or f unct ions thereof, into several contrac t s, 
separate wo r k order's or by a ny s imil ar d evi c e. 

10. As a fiQr~ment iopedj; a n integral aspec t of t he Union's c ase is that 

Mr. Bolton wa s fu lly capable to do the carpentry wo rk o n the CO,unty jail , a nd 

that th is wor k wa s re stor at ion or maintenance, not new cons tru c tion, and 

therefore was not really different fr om th e wor k h e had b een doing for the 

Employ e r al l along. Sec t ion 16-1803 R.C.M. 1947, does state that: 

" Provided that the provisions of t hi s sect i.on shall not ap ply. 
to con trac ts fO l" public printing ent ered into in accordance with 
t he provis ions o f Chapter 12, of Title 1 6 and prOVided fu rth er , 
t hat t he provisions of this section shall not apply to cont r acts 
fo r purchases, which in t he op inion of th e board, are mad e neces­
sary by fir es, fl ood, ... /III ••• o r fo r resto ra tion of a condition 
of usefu l ness wh ich has been d es troyed by acciden t , wear , tear, 
mischief ... II (emphasis added ) . 

As a result of these consid era tio ns a good d ea l of the t est imony at 

the hear ing dealt with the qu es tio n of whether t h e County jail projec t con-

sti tu ted main tenance wo rk of the type that the County ca rpenters had been doing 

fo r the Employe r, or whethe r it was that type o f wo rk subj ect to t he contrac t-

ing requirements s pecif i ed in the above mentioned passages o f the law. 

The work on t he Count y Attorney' s offices invo l ved putting up petitions, 

r ebui l ding window frames, s hee t r ocking , etc. An electrician was hired withou t 

bid, to r e wire the off ic es as Hr. Bolt on' s wo rk p rogressed. 

The work in t he coun ty jail has involved extensive employment of oth er 

crafts, suc h a s ironworker s, plasterers, electricians a nd plumb ers. I have 

already mentioned t ha t I do not bel i eve Mr . Bol t on l~ s worked on any job as 

exten s i ve as that o f the count y j a il fo r t he employer. 
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Mr. Cadigan' s testimony substan t iates this a ssessment: 

I'The thing I wo uld like to poin t out, that we have no objections 
t o Silver Bow County con trac ting out the work in the jail. That 
did not come under our collective bargaining agreement. Ther e I 5 

i r on worke r s, c ement f1.nishers, a tremendous a mount of plumbing, 
electr ical work Si lver Bow County, t o my knowledge does not have 
a collective bargaining ag r e ement that covers this type of work. ~I 
(tr. p. 9 

Mr. Cadigan also testified that he had no objection t o the contract let out 

on the Silver Bow County Nursing Home which involved new construction. 

8 11. The Employer took the position tha t the law required that the work 

9 on the Silver Bow County ,Ja i l had to be c ontracted out i.n whole (s e e l ines 

10 5 to 11 page 6) Employer also c ontended tha t this dec is ion was prompted by 

11 the advice rendered by the architectural fir.m of Moyl e -Aa nes a nd Associates, Inc . 

12 (Employer I s exhibit 6). 

13 The contrac t was a ward ed to Taylor-HcDowell Construc tion f or the sum o f 

14 $107,885.00 (Employers exhibit 5). 

15 12. The Unio n did r a i se a point whi ch complica tes the case. The County 

16 painter was working on th e County jail wi th the men employed by Taylor-McDonnell 

17 Constru c tion, t he prime c ontrac t ors on the job. 

18 DISCUSSION 

19 Th i s case presents a number of complex i ssues, not t h e l east of which i s 

20 the s uhc ontract .iog prob lem allud ed to by the Union in i ts mentioning of the 

21 Fi bre b oa rd Cas e . The subc ontracting issue, and how it relates to the co l l ec-

22 tive bargaining process , has been considered in a number o f cases before the 

23 National Labor Rela tions Board in the last decade. 7 Although thi s is s ue is 

24 not e ntirely settled, the NLRB ha s s et some fundament a l trends in t hi s area. 

25 The Board of Pe rsonnel Appeals i s n o t bound by this precedent I but it would 

26 be wise to look closel y at the experience and expertise o f the NLRB in this 

27 r egard. 

26 There i s however, a dis tinct possibility that this c a s e could be di smiss ed 

29 o f fhand without speaking to the difficult issue of subcontracting. It could 

30 be argued, esp ec ially in v i ew of the pleadings of the Union, that the r eal ques-

31 tion in this matter 1.s not did the Employer r efuse to bargain in good faith, 

32 
· 7 ~ Town and Countpy Mfg . COl"P v. Inter>national Union of E'lectT'ical .. Radio .. 

and Machine Wo~ke~s, APL-CI O. 150 NLRB 1574, 58 LRRM 1257 (1965). 
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1 but rather did the ' Employe r s imply violate the e xisting contract thereby 

2 reducing this case to a d i spute of contrac t? I f the l a tt er were the case, 

3 then this charge would be di s mis sed for l ack of jurisdic t i ,o n as co ntract 

4 dispu t es are matters for g rie vance procedures or ultimately the courts. 

5 But in order to allay any suspicion that th e Employer did enga ge somehow 

6 in unfa ir l abor practic e, I c hoose to illustrate in light of NLRB preceden t 

? and other considerations whic h app ly s pecifically t o this c ase, that the 

8 Employer's actions of letting out a contract on the County jail projec t and 

9 the laying of f o f Mr. J ohn Bolton, a re not only unrelated, but conclusively 

10 do not cOnstitute a f ailure to bargain in go od faith. 

11 I n the i mpo rta nt -:Westinghouse Case ,8 the NLRB renders th e most defin-

12 itive explanation of how i t read s the decision of the Unit ed S tates Supreme 

13 Court in Fibreboard . A s e ries of tests were laid down by the NLRB to deter-

14 mine whether or not a particular subcontrac ting d ecisi on necessitates bar-

15 gaining. Subc ontrac ting o f unit work does not requtre bar gaining, said the 

16 Board, if 

17 ( 1) the subcontract,ing is motivated solel y by economic reaSons ; 

18 (2) i t has been customary for the company to subcontrac t various 

19 k inds of work ; 

20 (3) no substantia l varian ce is shown in kiUq or degree fr om th e 

21 established past practice of th e employer; 

22 (4) no signiffcant detriment result s t o employees in the unit ; 

23 (5) the union has had an opportunity to bargain about cha nge s i n 

24 exi st i ng subcontra c ting practices at general negotiating meetings. 

25 It wo u ld be useful t o examine these fiv e tests or criter ia with respec t 

26 to the case a t hand. 

27 1. It is entirel y plau s ible that the Employer in this case was motivated 

28 solely by e conomi.c reasons. I have no reason to doubt Nr. DeGeorge' s t es-

29 timony tha t the Employer was acting on the adv ic e of the architec t. There 

30 is also the pertinent question of complianc e with Sec tio ns 16-1803 and 

31 16-1803.1, R.C.M. 19"7. 

32 Anti-union animus was not apparent and it Seems relations betl-/een the 

8. Westinghouse ELect. Cor p. v. International Un i on of ELectri ca L Radio 
and Maohine Workers, AFL-CIO. 150 NI.HlJ 1 574, 58 LRRM 1257 (1965) 
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pa r ties have been relatively good. 

2. From the record, it appears customary t ha t the Employer has in the 

past used its discretion to subcont r a c t work that H feel s is too extensive 

f o r the c raft employ e es under contrac t with the Employer and/or t o comply 

with Se c t ions 16-1803 and 16-1803 .1 R.C.H. 1 9ft7. 

3' . The t h ird' criterion is of course cJ osely related' t o t he s econd and 

here again judging from the facts availabl e in the record, t here does no t 

app ear t o be a ny marked d eviation or "substantia l variance!! from pas t employ­

ment prac t ices . (See point of fact 114.) 

4. and 5. In apply ing the fourth and fifth c riteria"we get t o · the nucleus 

of the i s sue 1n deciding i f the Employer has been engaging jn an unfair labor 

prac tice with i n the meaning of Section 59-1605 (1) (e). Did Mr. Bolton sus-

tain " s ign if i cant d etriment'1 because t h e Employer sub-c ontracted work out from 

unde r the co llective barga ining agreeme nt govern ing the carpentr y bargaining unit? 

Further, did t h e Union have the o pportunity to bargain on changes i n s uhc ontrac t­

ing pra ctic es, if in fa c t~ ther e were any c hanges? These questions have to be 

answered s e parately. 

Mr. Bolton cou l d have su s t a i ned "significant detr i me nt" as a result of 

the Taylo r-McDowell c ontra ct on t he county j a il if it c an be s h own that this 

work was bargained f or by the Union and in turn reflected in t he contra c t. 

Ye t after examining said contra c t, there do es not appear to be any real defini­

tion of what work is t o be done by the bargaining unit. Also by contractual 

agreement. the Employer i s permitted to use i ts d iscretion i n detel~ining 

th e 1quan t ity o f worle ll 

As for the maintenanc e versu s new cons truct i o n a rgumen t, Section 16-1803 , 

R.C.H. 19ft7 , leaves the Employer a considerable amount of latitude in deter­

mining wha t work should be exempted f rom the two t housand do llar ($2,000.00) 

requirement with the wo r ds lIin tlte opinion of the board." (See l i n e s 19, p. 6) 

Therefore , it could be argued that the Emp l oyer was of the o pi nion tha t the 

work on t h e County Attorne y's offices did not require subcontracting but the 

mor e ex t ensive work on the county jail di.d . 

From · (lhesec .:onsiderat i ons then, a strong argument ca n be made that Mr. 

-9-



1 Bolton's l ayoff was no t t he result of the Fmployer's a c tion of a war ding th e 

2 contract to Tay!or- "McDonnell. The employer was no t oblig ated to assign this 

3 work to Mr. Bolton because it was no t intended for him by contrac t. 

4 In considering the question of the Union's opportunity to bargain on 

5 the employer ' s actions, again the argument can be used that it wa s the Em-

6 pl a yer ' s prero gative , in ac c ordance with the contract, to decide what work 

7 was to be done thus abrogating a ny duty to harga in on the subj ec t. 

8 The c ontract does n o t r eally define s uf f i ciently ~ho wa s in the bargaln-

9 ing uni t . Mr. Cadiga n testifie d that it was h is Hint ent" (transcript page 7) 

10 in nego t iating the c ontrac t, that Mr. Bolton and Mr. Sullivan would do all 

11 maint enanc e work f or t he Employe r . He al s o stated: "There was not talk (in 

12 the negotiation) of who was t o be the employee. He did def init e ly mention 

13 Mr. Bolton and Mr-. Sullivan during the period of n~gotiations". Mr. Cadiga n 

14 wa s also asked: "But whe the r or not it was Mr. Bo l ton or Mr. Sullivan, 

15 you still had jurisd i c tio n, . .. you s tili cla im j ur i sdiction over the wo rk ? " 

16 Mr. Cadigan replied, "right." (tr. p . . 8 ) 

17 The Union then " c la ims" a ll mainte nanc e work by contra c t. and it was 

18 "intended" tha t Hr. Bolton was to b e in the unit. Ye t, there i s no t a semblance 

19 of the s e claims o r i ntentions on paper, nor did the Union eve.r claim a n oral 

20 contra c t . 

21 Mr. Cadigan call e d attention t o Article I.I. Sec t ion A of the contra c t as 

22 the clause that s ub s t antiat ed these c l a ims and intentions. The pe r ti nent 

23 langua ge r ead s : "the Employer r ecognized the Union as the exc lusive bargain-

24 Lng ag ent with respect t o wages , hours of work , and o the r conditions of employ-

25 ment f or employees in the barga in i ng unit." It is difficult t o construe that 

26 this wording subs tantiat es t he claims and intentions of the Union. 

27 1 am not convinc ed that it wa s Employer I s intent that Mr. Bolton was to 

28 he employed under the same c ondi tion s a s Mr. Sullivan, the other Coun t y Car-

29 pe nt er . He may have rec e ived a similar wage, ye t the Employer cla i ms that 

30 even a t the time of n egotia t ion on the contra c t in ques t ion. funds wer e no t 

31 budge ted for a n addi tiona l carpenter. (tr. p. 32). Although there is no 

32 doc ume ntary evidence submit:ted t o subs t antiate this c laim, it would not S UT-
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1 pris e me in view of the pec uliar bargaining tha t was done on the contrac t. 

2 Finally. without delving into NLRE prec edent concerning the waiver of 

3 bargaining r ights to deeply, it has been found that if something is spec if-

4 i cally sta ted in a collective bargaining agreement, then that topic is c losed 

5 to further negotiations. 9* By agreement, the Employer has the right to de-

6 termi ne the 'quantity of work" to he done by the obscurely defined bargaining 

? unit. The Employer even retains "all rights not otherwis e specifically 

8 covered by this agreement . tI These fa c ts are devas tating to the Union's case. 

9 In summary th en, f or the Union to sust a in its charge that the Employer 

10 ha s e n gaged in an unfair l a bor prac tic e, it had to s how that wo rk was sub-

11 contracted out from under the collec tive ba r gaining agreement between the Ero-

12 player and the Union, and further t ha t this action was taken without 

13 giving the Union a chanc e to bargain on the mat ter. The Union also had t o 

14 show that this action was related directly to the layof f of Mr. Bolton. In 

15 my opinion, the pr e pond erance of evid e nce is quite contrary to these pre-

16 requisites f o r t he sustainment of ULP No.3, 1975. It wa s not requi r ed " that the 

17 ,\o}ark . in ,q,lH;!t>tion : be assigned . to thjs bar gai.ning unit, and!' the r e i s a ques-

18 tioo that Mr. Bolton wa s ever a "full-time" membe r o f the unit in the same 

19 sens e as t he other: County Carp-enter; Mr. Sullivan. 

20 Ther e remai.n s the question of the County paint e r working on the County 

21 Jail proj ec t. This i n addition t o the shoddy practice o f not notifying an 

22 employee of possible layoff well in advanc e of such action, o nly s erves to 

23 exacerbat e and complica t e this disput e . Yet these fact s a re not really suf-

24 fici e nt t o s ustain an unfa i r labor practice charge i n this case. 

25 Aft'er diligent con s id e ration of the foregoing facts, I am 

26 going to recommend that this c ha r.g e b e dismissed. This should no t b e 10-

27 
9. 

28 
• 

29 

30 

31 

32 

Hughes Tool Corp. 100 NLRB 208, 30 NLRB 208, 30 LRRM 126 5. Alder Corp ., 
150 NLRB 1 658 58 LRRM 1280 . 
Wher e the emp l oyer and the Union have colZ-ectively bargained on a partic­
ular subject., either par> t y can r>efz( se r i ghtful ly ·to a r eopening of the 
eon tl~ac t on that s ubject, unti l t he time specified by the "reopeni ng" 
provision of t he contY'act . In this case, if the oon t ract had not spoken 
to the Emp l oy er'8 .r>ight to determine the quantity of wr>k, t he union could 
have pr>essed to l~eopen the con'trac t on the mat teY'o Gl"ievance and/or 
aY'bitration machinery can be utili~ed t o Y'esoZ-v e disputes "that i nvo lve 
contract interopY'e t ation and could possib l y /)e used i n the ease at hand if 
such machinery were avai lable . 
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1 t e rpre ted as a lic ens e for public employers to s ubcontract \YOrk without con-

2 su I t ing l abor o r ganizat i ons . On the contrar y , public employers must be cog-

:3 n izant of their res pon s ibi l it y to b a rga i n on wor k to b e subcontrac ted out t f i t 

4 affects a ny membe r o f a col l ec tive barga ining unit. Subcont r ac t ing cannot 

5 he used a s a n anti-union weapon i f t he policies of the Montana Pu blic Employee s 

6 Coll ec t ive Ba rga in i ng Ac t a r e t o be ef f ectua t ed. 

? It is my hop e t hat both part i es to this dispute wou l d ne go tia te mor e 

8 s eriously and compet e nt ly in the future in order to prevent su ch disput es, and 

9 t o give t he empl oyees in quest i on a more r ealistic pic tur e of t he tr ue nature 

10 of th eir employment. 

11 III. CONCLUSIONS OF LAW 

12 The a l lega t i.on t ha t the Employer has engaged i n an unfair labor prac tice 

13 wi thin the meani ng of Section 59-1605 (1) (e) , R. C.M . 1947 , ha s not been sus-

14 t a ined by the Union. 

15 IV. RECOMMENDED ORDER 

16 I t i s re commend ed, af t e r con s id era tion of t he fo r egoing Fi nd i ngs o f 

17 Fac t , Conclus.ions of Law, a nd upon t h e entire record of t he case, that ULP 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

211 

30 

31 

32 

No. 3 , 1975 be dismis sed in its entirety. 

Dated t h is r§i7I4 day of ~, 1975 . 
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