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Mr. Chief Justice Paul G. Hatfield delivered the Opinion of 
the Court. 

Montana Counci l No.9, American Federation of State, 

county and Municipal Employees brought an unfair l abor practice 

charge against -respondent City of Livingston. The Board of 

Personnel Appeals h earing examiner found that the city did con~i t 

an unfair labor practi c e . The Board of Personnel Appe.a ls af fi .r'm~ 

ed its hearing examiner. The city sought judicial review in 

the District Court under the Administrative Procedure Act. 'i'he 

District Court reversed the Board of Personnel Appeals and appel-

lants appeal from that District Court ruling. 

Responde nt Ci ty of Livingston (the City ) entered into a 

written collective bargaining agre ement with its empl oyees on 

January 2, 1973. Paragraph X of the agreement dealt with disc harge 

or suspension and stated in pertinent part: 

"1. Afte r an employee has attained seniol:ity he 
will not be disciplined or discharged wi t ho ut 
first being given a hearing by the employer and 
the Local Ca mrni t -lee . to 

Appe llant Kenneth Dyer had attained seniori ty as a ci ty 

employee. In September, 19 73 , he was reduced from full-t ime t o 

. half-time empl oyee status pursuant to City Superintendent Bulletin 

No. 27. In October, 197 3, Dyer requested a heari!lg to review his 

r eductio n to half- time status . The grievance committee held a 

hearing in October, 197 3 , with Dyer prese nt, but no dec is ion was 

reached. In February, 1 974 , Dyer asked for another revie~l of his 

hal f-time status . A city cou ncilman told Dyer it was unnecessary 

f or Dyer to attend the hearing. Dye r did not attend t he February 

4, 1974 hearin g. 

At the February 4 , 1974 hearing, evidence was introduced, 

but since Dyer was not present he could not contest it. Council-

man Gilbert t esti fi ed that "Had he been there, he probably "'QuId 
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have contested it vociferoLlsly". City Superint.endent Tom S harp 

is sued "Bullet in No. 31", which was a written statement of t.he 

corruni ttee' s conclusions I and delivered a copy to Dyer. '1'he 

bulletin announced Dyer was: 

,. * * * placed on one-half month work basis for 
the second one-half of each month (the first one­
half work was not affected by the previous bulle­
tin), subj ec t to t he following conditions: * * * 

" * * * 

"5. Before being plac e d full time, permane nt, with 
the \Vater Dept., he will become licen sed by t he 
Montana State Board of Certification for Water 
Operators, treatment and distribution. 

116. Accepta nce of this placement by Ken Dyer is 
construed as his acceptance of these conditions 

* * * 
"ANY VIOLATION OF ANY CONDITION SET FORTH lULL BE 
CAUSE FOR UIMEDIj\'rE 1'ERl1INA1' ION OF CI'l'Y EMPLOYHENT." 

Dyer had twice previously failed a wr i tten wa ter operator's 

t es t. He fa i led a third t ime in April, 1974, and wa s d ischarged 

effective July 15, 1974. Subsequent to his dismissal, he took 

a written t est , his fourth, and also an o ra l water operato r 's 

test , but he failed both. In December, 1974, almost six mo nths 

after Dyer's losing hi s j ob , the union requested a grievance 

c ommittee hearing on Dyer's discharge, pursuant to the c ollec-

tive bargaining agreement. The city r efuse d to hold a hearing. 

'rhe issue presented on appeal is whether the city's 

failure to provide Dyer a dismissal hearing constituted an unfair 

labor practice . 

By failing to grant Dyer a grievance hearing. the ci ty 

breached its collective bargaining agre eme nt, and thereby 

committed an unfair labor practice in violation of section 59-

1605 (1) (a) , R.C.H. 1947. That section provides in part: 

"It i s a n unfair labor practice f or a publi c 
employer to: 

"( 8) in terfer e witt), restra i n, or coerce 
employee s in the e xerc ise of the r~ghts 
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guaranteed in section 59-1603 of this act;" 

Section 59-1 603( 1) provides: 

"Public e mployees shall ha ve * * * the righ t 
* * * to barga in collective l y * * *." 

'l'he phrase Uto bargain collectively" is defined in sec-

tion 59-1605(3) as: 

" * * * the performance of the mutual obl i qation of 
the public e mployer * '* * and the represen tatiV€~5 
of the exclus i ve representative to * * * negotia'te 
in good faith with respect to * * * conditions of 
empl o..Y111ent , or the negotiation of an agreeme nt, or 
any quest ion arising thereunder. * * *', (Emphasis 
added. ) 

Thus , by statute, the duty to bargain "in good fa ith" continues 

during the entire course of the contract. 

The S upreme Court has h e ld that "Collective ba!ga i ning 

i s a continuing process. Amo ng other things it involves * * * 

protection of employee rights a lready secured by contrac t." 

Conley v. Gibson , 35 5 U.S. 41, 2 L Ed 2d 80, 85, 78 S.Ct. 99 (1957). 

The processing of grievances in grievance hearings is collective 

bargaining. Timkin Roller Bearing Co. v. National l.abor ReI. Bd ., 

1 61 F .2d 949, 954 (6 th Cir . 1947) . In Ostrofsky v. United Steel-

workers of America, 171 F.Supp. 782, 790 (D. Md. 1 959) , a ff' ~ ., 

273 F .2d 61 4 (4th Ci r . 1960), cert. den., 363 U.S. 849 , 4 LEd 2d 

17 32 , 80 S.Ct. 1628, (1950), the court stated: " * * * the employer 

had the same duty to bargain collec tively over grievances as over 

the terms of the agreement." 

Under Montana's Collective Bargaining Act for Publ~c · 

Employees a fail ure to ho ld a grievance hearing as provided in 

the contract is an un fair labor practice for f ailure to bargain 

in good fai th .. 

Paragraph X., the d i scharge provis ion previously quoted, 

cl early require s tha t an employee with seniority, such as appel-

lant Dyer , be given a "hearing" before he is discharge d. In Grc\nt 

v. Michaels, 94 Hont. 45 2 , 461, 23 P.2d 266 (1933), this Court 
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defined "hearing" as being II * * * synonymous '<lith 'trial' and 

includes the reception of evidence and arguments thereon * * * ., 

In Dd. of Trustees, Etc . v. Super. of Pub . lnst., Mont. 

557 P.2d 1048, 1050 (1976), this Court, in declaring a dismissal 

of a teacher to be improper, stated: 

11 * * * where dismissal must be for good cause 
and regulated by statute, thai: one i s 0 nti t lGcl, 
in common justice, to an opportunity to meet. the 
charges before being di smis sed. (C i ting cases.) 

"The opportunity to meet the charges before being 
dismissed under them necessar i ly includes notice 
of the charges against him, for without such notice 
the opportunity would be meaningless. The notice 
need not meet the formal requirements of a cr im­
inal indictment, however, it must be sufficiently 
detailed to inform the teacher of the c ha rges 
against him, so h e is reasonably able to formulate 
a defense. 1I 

In this case, the grievance which Dyer brought related 

sole ly to his reduction to one-half time status . At the grievance 

committee meeti~g, which he did not atte nd, evidence was produced 

and conclusions made which related to his dismissal, which, osten-

sibly, was not: even in is sue . The record do e s not contain any 

evidence whatso ever that Dyer was ever given any notice of an 

intent to discharge him until he received his notice of termina-

tion on July I, 1974. 

Respondent City of Livingston presents th.ree arguments 

for upholding the Dis.trict Court's decision tha-t a dismissal 

hearing was unne cessary. None of these arguments is convincing. 

It is not, as r esponden t contends , indisputable that appellant must 

be discharged due to his failure to pass the water operator ' s lest. 

Bulletin 31 , issued after the second "half-time status " meeting 

(at which appellant was not present) stated only that appellant's 

failure to pass the test would preclude him from being placed on 

full-time , permanent status . This was not one of t:he enumerated 

conditions o f employmen t, the breach of Ivhich wou lG caU SE' appel-

lant Dyer 1 s immed ia te termination of employment with the city. 
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The city also argues that petitioner Kenneth Dyer had a 

long history of incompetence and discipline problems on the job, 

and that ample facts justifying Dyer's discharge were adduced by 

the grievance committee at the two previous meetings concerning 

Dyer's half-time status. Respondent states that there is nothing, 

for the grievance conunit-tee to consider at a discharge hearing 

except the same data it received before. Because "'The law neil:.her 

does nor requires idle acts", section 49-124, R.C.f1. 1947, re­

spondent argues that it should not be required to hold a dismissal 

hearing. The provision in the collective bargaining agreement 

requiring a "hearing ll prior to dismissal was obviously contemplated 

by the parties to insure that an employee would not be discharged 

without due process. Observance of due process standards in a 

hearing has never been declared by this Court to be an "idle act". 

"'While the problem of additional expense must be kept in mind, 

it does not justify denying a hearing meeting the ordinary stan­

dilrds of due process. I.. Goldberg v. Kelly, 397 u.s. 254, 25 I. Ed 

2d 287, 295 , 90 S.ct. 1011 (1970), quoting Kelly v. Wyman, 294 

F.Supp. 893, 901 (1968). 

The city's final argument is that "the traditional judicial 

definition of a hearing cannot and should not be imposed on a 

group of laymen acting as such a [grievance] committee. 1I This is 

undoubtedly true. Due process does not always mandate a judicial 

trial with lawyers and court reporters, but merely requires a 

hearing appropriate to the nature of the case and the interests of 

the parties involved. Mont. St. University v. Hansier, 167 Hont. 

149, 536 P.2d 187. "Once it is determined that due p;r;ocess applies, 

the ques·tion remains what process is due. It Morrissey V. Brewer, 

408 u.s. 471, 33 L Ed 2d 484, 494, 92 S.Ct. 2593 (1972). At a 

minimum, however, a g.rievance committee must give to an employee 

with seniority notice of the dismissal hearing and an Oppoytuni.ty 

to be heard, so that he may defend against the charges. See GOBS 

v. Lopez, 419 U.S. 565, 42 L Ed 2d 725, 737, 95 S.Ct. 729 (1975); 



In this case, the two committee meetings vJe re officially 

conducted solely to discuss the matter of Dyer 's reduction to 

half-time status. Dyer received no notice and could therefore 

prepare no defense to the matter of his discharge. The discharge 

bulletin was issued from the second meeting, a cornmi ttee mee-ling 

at which Dyer was not even present to present his side of the 

case. f'or the term "heari ng!! in the collce·tive bargaini ng ayree~ 

ment to have any meaning, this employee must at least have notice 

of the alleged work violations, an opportunity to appea r and present 

evidence in his own behalf, a right to cross-examine adverse wit-

nesses, and a written report of the conclusions and rationale of 

the grievance committee. These procedures are mandated by the 

collective barga ining agreement which r e quires a hea r ing, as well 

as by "conunon justice". Board of Trustees v. Superin tendent of 

Public Instruction , supra. 

The decision of the District court is reversed and the 

order of the Board of Personnel Appeal s , findi.ng that the city 

conuni tted an unfair labor practice by not granting appellant Dyer 

a dismissal hearing, is affirmed. 

Q
..... ...... . 
. __ --~~---0i--:zJ!;;~~:-:::: 

Chie( Justice U 
We concu;r: 
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AUG 3 0 1976 

, ,, ' (: ("); 
, , , 

, 1> .. ', _ 

AUXANIlU, KUHUHfi<"" MlLUI{ R. U ~M I1l 

BOAll Of PERSONNEL lPllIAlSI' H E 0 1ST RIC T C 0 U R T 

2 OF TIlE SIXTH JUDICIAL DISTRICT OF TIlE STATE OF tlltiTANA 

3 IN AND FOR THE COUNTY OF PARK 

4 * * '* * 
5 TIlE CITY OF LIVINGSTON, a municipal 

corporation, and EDMOND CARRELl , JR . , 
) 
) 

6 
S Pet:lt ioner ~, No. 14415 

7 
v,'~ • 

8 
tllNTANA COUNCIL NO.9, AMERICAN 

9 FEDERATION OF STATE, COUNTY AND 
HUNl Cl PAL EMPLOYEES, THE BOARD 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

d. J-!I. ... 

~h;:1 10 OF PERSONNEL APPEA1>S OF TIlE STATE 
OF tllNTANA, and KENNETII S. OYER, 

11 

12 

13 

15 

16 

17 \ 

Respondents. 

----------------------------) 

FINDINGS OF FACT 
CONCLUSIONS OF iAl~ 

AND 
FINAL"O!(DER 

WHEREAS the City of Livings ton and Edmond Carrell Jr., 

18 I netitioners, filed a verified oetition herein on or about 

SeDt"",ber 11, 1975, through their coun -,el, Byron L. Robb, of 19 

20 

21 

22 

23 

24 

26 

27 

28 

ao 

31 

32 

Living'ton, Montana, requesting thi s court to review the tranq­

crint and proceedings of a matter theretofore presented to and 

heard by the Board of Personnel Appeals of the State of Montana 

concerning the termination of employment by said City of one 

Kenneth S. Dyer; 

And the respondent Board of Personnel Appeals of the 

State of Montana having appeared herein by and through its 

counsel, Neil E. Ugrin, of Ale~8nder, Kuenning, Miller and 

Ugrin, of Great Falls, Montana, and coun sel for petitioners 

and said respondent Board having presented briefs -and oral 

ar~ument on said matter, and the court havin g reviewed the 

transcript of said proceeding and accomoanying pleadinils, 

e~hibits, findings, e~ceptions, proposed findings, con-



1 c14910n9 and final order of ~aid Board; 

2 And the cOllrt being fully advised and infom,ed 

3 hetein; 

, NOW THEREFORE, the court hereby finds anel determines 

5 as follows: 

6 1. That the preponderance of testimony and evidence 

7 presented at the hearin~before said Board did not establl.h 

8 a failure by petitioners to bargain collectively nor the com-

9 mission of an unfair labor practice, but to the contrary 

10 showed by clear and convincing evidence that petitioners had 

11 substantially complied with the labor a~reement then existing 

12 between the parties. 

13 2. That the written exceptions filed by petitioners 

14 to the findin~s of fact and conclusions of law proposed by the 

15 hearings examiner and ultimately adopted by the Board of 

16 Personnel AODeal. were well taken, and that the proposed 

17 findings an1 conclusions presented to the Board by Petitioners, 

18 which are attached hereto marked "Court' 9 Exhibit A", should 

19 have been and now are adopted as the proper. findIng" and <oon-

20 clusions to be entered in adjudicating said matter. 

21 3. That the Board of T'ersonnel Appeals of the State 

22 of Montana erred in its order entered August 19, 1975, which 

23 confir~ed the findings, conclusions and order proposed by its 

Z! hearing examiner, and that such administrative findings, con-

2" clu9ions and deci9ion 9hou1<1 be reverged becau '9 they prejudice 

Z6 ~ubstantial rights of the petitioner9, The City of Livingston 

21 and Edmond Carrell Jr., as follow.: 

28 a. That refusal to grant the motion of petitioners 

2n to di.mis. the complaint of the American Federation of State, 

30 County and Municipal Employee .. on the grounds of fallure of 

31 proof, made after presentation of said cOOiolainant's case, 

32 waq 1n violation of the statutory provisions contained 1n 
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"., ", . ,"' 

1 section 59-1607, ·Revised Codes of Montana, 1947, a8 amended, 

2 and of the rules of evidence, requiring complainant to establish 

3 its case by a preponderance of the evidence. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

26 

27 

28 

29 

31 

32 

b. That the said findings, conclusions and order 

of the examiner of said Board of Per90nnel Appeals are clearly 

erroneous in view of the reliable, probative and substantial 

evidence on the whole record of said proceeding. 

NO'-1 THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED that the administrative findings, concluslons and 

order of said Board of Personnel Appeals and its examiner 

are reversed, and that the Bald complaint dated January 14, 

1975, of the American Federation of State, County and Municipal 

Emoloyees against the City of Livingston, Montana, and Edmond 

Carre 11 Jr., 1. hereby dismis sed. 

DATED this 24th day of August, 1976. 

lsi Jack D. Shanstrom 
Oinrict Judge 
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1 BEFORE TilE BOARD OF PERSONNEL APPEALS 

2 OF THE STATE OF HONTANA 

3 AMERICAII FEDERATION OF STATE . COUtlTY 
AND MUNICIPAL EMPLOYEES, 

4 t/LP-2.-19?5 Complainant. 
5 

VS.- ORDER 
6 

CITY OF LIVINGSTON and EDHOND CARRELL JR., 
? 

Respondents. 
8 

* * * * * * * * * * * * * * * * * * * * * * * * * * 9 

10 
In the above entitled matter, the Board of Per s onnel Appeals, in a mee ting 

11 
duly assembled and quorum being present, considered the following matters sub-

12 
mit ted to the full Board by the respondent, Cit y of Livingston and Edmond Carr ell 

Jr. : 

1. Motj.on to Disqualify Warren tL Harper, a member of the noard 
14 

2. Hotion for Transcript of Proceedings held in the above entitled 
15 matter on March 7, 1975, before the Hearing Examiner. 

lfi 3 . Respondent 's exceptions to the findings and conclusions of the 
Examiner and Respondent's proposed fi ndings and conclusions in 

17 which after review of all documents and motions, 

18 IT I S 0 R D ERE D: 

19 1. At t he meeting held o n August 7, 1975, Harren W. ilarper was absent 

20 and therefore took no part in any o f the proceedings considered by the Board. 

21 Decision having been reached by the quorum o f the Board withou t the presence o f 

22 t.Ja rr en Harper the motion to disqualify Mr . Harper is deemed moot. 

23 2 . It appearing that a transcript of all proceedings has heretofore been for -

24 warded to respondents the motion for production of the same is likewis e deemed 

25 moot . 

26 3. The Board having carefully considered t h e exceptions of the City of Livingston 

27 and Edward Carrell Jr., as well as th e Hearing Examiner's Findings of Fact , 

26 Con c lusions of Law and Recommended Or.d e r, hereby adopts the decision of the 

29 Hearing Examiner as the Findings of Fact, Conclusions of Law and Final Order of 

30 the Boa rd and therefore rejects respondent's pr.oposed findings. 

4-
31 Dated this J.!.- day 

32 



1 CERTIFICATE OF MAILING 

2 I, Robert R. Jensen, hereby certify and state that I did, on the 19th 

3 day of August, 1975, mail a true and co rrect c opy of the Board of Personnel 

4 Appeals Order, by depositing a true and correct copy in th e United States 

5 Mail, in an envelope securely sealed , with postage prepaid, addressed t o 

6 them, at their last known address as fol lows: 

? BYRON L. ROBB 
Attorney at Law 

8 106" S. Main 
Livings ton, Mt 59047 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

STAN GERKE 
AFSCME 
600 N. Cooke 
Helena . Montana 59601 

Dated this 19th day of August, 1975. 

UJI!-~ ROBERT R. JENSEN 
Executive Secretary 
Board of Personnel Appeals 
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5 

6 

? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

BEFORIil TIlE BOARD OF PIlIIS()NNEL APPEALS 

AMERICAN FEIlERA1'ION OF SlATE, COUNTY, 
AND MUNICIPAL EMPLOYEES, 

COIIlpIainant, 

v. 

CITY OF LIVDlGSlON AND EmlOND CMIlIELL 
JR" MAYOR, 

Respondent. 

FINDINGS OF FACT, 
CONCWSIIliS OF LAW, 
AND ORDER AS REC~D 
TO TIlE BOARD OF Pmst:lNNm. 
APPEALS 

The American Federation of State, County, and Municipal Employee. 

(hereafier Union or AFSCHE) filed an nnfair labor practice complaint with 

1 ihe Board 01 Pereonnel Appeal. on January 15, 1975. The Union contend. 

that the City of Livingsi.n (hereafter City) committed an nnfair labor 

praciice by violating seciion 5(a)(1) of ihe Montana Pnblic Employe •• 

Collective Bargaining Act ~.ection 59-1605(1)(a), R.C.M. 1947-1.2 

A hearing was held before .a, as the duly appointed hearing examiner 

01 the Board of Pereonnel Appeals, on March 7, 1975 in Livingston, Montana. 

At ihe hearing, Byron L. Robb, attorney ai 1_, LiT1ngsion, Montana, 

17 appeared on behalf of the Ciiy, Stanley W. Gerke, AFSCME field repre-

18 aentattve t Helena, Montana, appeared on behalf of the Union. 

19 Upon the eniire record in ihi8 matter, and upon .ubstantial, reliable 

20 evidence, I make the following 

21 FINDINGS OF FACT 

22 1. AFSCME contend. ihai the City violaied .ection 5, part 1(a) of 

23 the Pnblic Employee. Collective Bargaining Act by di8chaPging Kenneth S. 

24 Dyer, a city employee who had attained seniority, without granting him a 

25 grievance hearing, which, they alBo contend, wa. required by Article X 

26 of a collective bargaining contract entered into between City maintenance 

27 

28 

29 

30 

31 

32 

~he unfair labor praotice complaint filed with the Board vas signed 
by Stanley W. Gerke, Field Qepresentative, AFSCME, AFL-CIO on behalf 
of G.L. Hammond on stationery with AFSCME's letterhead. 

2AFSCME aotually cited ".eotion 5, part (1)(2) of the Collective 
Bargllining Act for Pnblic l!lnployeeo" and then quoted language of 
that Act. It i. apparent from the quotation that they were referring 
to .ection 5, part 1(8) of the Act, that ie, .ection 59-1605(1)(a), 
R.C.M. 1947. 



1 employees and the City. Such action, AFSCME claias, interfere. with the right 

2 of city employees to bargain collectively. 

3 2. A collective bargaining contract, entered into between City main-

4 tenance employee. and the City, was in effect through all of 1973 and 1974 

5 and was in effeot at the time of the unfair labor practic. hearing in the 

6 above-captioned mattsr. Pertinent portions of that contract provide .s 

7 follows. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

X. DISCIIARGE OR SUSPENSION 

1. After an employee has attained seniority he will not 
be disciplined or discharged without first being given a 
hearing by tbe employer and the Local ColllOittee. 

2. In8ubordination, immoral, quarrelsome, vicious, in­
ability, dishonesty, drunkene88 and/or reckles8D888 re­
sulting in accident or endangering life or proporty of 
otbers is sufficient ground for dismissal. 

3. In case of a dispute that cannot be resolved con­
cerning interpretation of the agreemont and/or discharge 
or suspeneion the dispute will be submitted to a grievance 
committee consisting of two (2) members of the Employer 
and two (2) membere of the Local Committee. 

~. In event the committee is unable to arrive at an 
agreement it shall select a fifth (5) member, agreeable 
to both parties, and a binding agreement by majority rule 
will prevail. 

5. If it is found that the employee has been unjustly 
euspeDded or di.charged such employee shall be re-instated 
with seniority rights ,and compensated for _ges lost. 

6. All dispute. will be submitted by the employees local 
in behalf of the employee, in writing to the employer. 

3. Kenneth Dyer, a maintonance employee of the City with 

.eniority and a ... ber of AFSCME Local 2711, was discharged by the 

City effective July 15, 1974 because he had failed to pass an ex~ 

ination for a water treatment and distribution license. Jack Bates, 

the eecretary of Looal 2711, subaitted a grievance concerning the dis-

charge of Dyer and requested that a grievance hearing, a8 set out in 

Articl. X of the colleotiv. bargaining contract, be provided Dyer, The 

City refused to previde the hearing on ground. that the City had met all 

terms of the oollective bargaining contract, and that various hearings 

had been provided Dyer. 
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1 ~. In September of 1973, Tom Sharpe, the city superintendent, limited 

2 Dyer, then a meter reader-laborer, to working atriotly aa a meter reader and 

3 reduoed his ~k load from full-months to half~Dth.. Sharpe'. action was 

4 effective October 1, 1973. A. a result of Sharpe's action, the Union del-

5 egate. to the grievanoe committee3 requ •• ted a hearing for Dyer. A hearing 

6 was held in October of 1973 but thore i. no evidence that any findings were 

7 issued by the committee. After the hearing, Dyer remained on half-month 

8 work atatuB. Therefore, Dyer requested another hearing and a second hearing, 

9 whioh according to co.mittee membera was a centinuation of the fir.t hearing, 

10 va. held on February ~. 197q. The grievance committe. did not iseue written 

11 
~ findings. However, testimony of three members ot the grievance oommittee 

12 show that the committee agre.d that Dyer should be reinstated to a full-

13 time posibion and .hould be required to pas. the examinatien for the water 

14 treatment and distribution licenee. Their te.timony aloo estobli.hed that 

15 it Dyer did not pass the examination, he was to be discharged from the City'. 

16 employ. 

17 5. The City oontends that the grievance hearingo they provided Dyer 

18 in October 01 1973 and February of 197~ met the requirement of Article X 

19 of the collective bargaining contract. However, the record oonelusiTely shows 

20 that the two grievance hearing. provided Dyer hy the City related to his 

21 being li~ted to working holf-months, not to his b.ing discharged. Richard 

22 Howard, a Union delegate to the grievance coamittee te.tified that h. was not 

23 aware of any grievance hearing that dealt with Dyer's July 15, 197~ disoharge, 

24 and that the grievance hearings held in October and February did not relate 

25 to Dyer'. discharge but rather to Dyer's half-month employment. Steven 

26 Shulins, a Union delegate to tho grievance co .... itt.e, and liilli"'" Gilbert, 

27 a City delegate to the grievance committee and the chairman of the committee, 

28 al.o testified that the grievance hearings held in October and February 

29 

30 

31 

32 

3Although the collective bargaining contraot provide. for B four mem­
ber grievanoe com.ittee, this oommitte~, appareatly by mutual a8sent, 
eonsisted of oix members--three representing the City and three rep­
resenting the local Union. 

~ This conclusion is explored further in paragrapb number six below. 



1 related to Dyer being placed on half-month employment. 

2 6. After the February 4th hearing, Sharpe issued a bulletin which 

3 was delivered to Dyer. In this bulletin, Sharpe stated that, as reported 

4 to him, Dyer was reiiLotated to full ..... nth employment subject te six con-

5 ditions. The fifth of these conditions read aa follow., 

6 

7 

8 

9 

5. Before being placed full time, permanent with the Water 
Depart., he will become liceDsed by t,he Montana state Board 
of Certification for Water Operatoraj' treatment and distri­
bution. 

The bulletin provided further in capitzlied print that 

ANY VIOLATION OF ANY CONDITION SET FORTH WILL BE CAUSE FOR 
10 IMMEDIATE TmMINATION OF CITY EMPLOYIIEIiT. 

11 Sharpe had attended part of the February 4th hearing, had met with the 

12 grievance committee aftsr the hearing, and had examined the minutes of 

13 the hearing before he wrote the bulletin. And although the City alleges 

14 that thi. bulletin constitutes the findings of the grievance committee, there 

15 i. no evidence to .how that any member of the committee authorized or in-

16 structed Sharpe to isoue the bulletin. The grievance ohairman, however, tee-

17 tified that the bulletin did reflect the oommittee'. findings. 

18 7. Dyer was apprised of his diBcharge by anether bulletin i.oued by 

19 Sharpe. Thi. bulletin, as well a. the te.timony of Sharpe and other wit-

20 ne.ses, shows that Dyer was terminated because he had failed to .eet the 

21 requiremento of the above-mentioned fifth condition. 

22 DISCUSSION 

23 It i. undisputed that Dyer was diooharged effective July 15, 1974 by 

24 ths CitYI that a request on behalf of Dyer for a grievanoe hearing relating 

25 to Dyer'. discharge was submitted to the CitYI and that the City refused to 

26 grant that request. The City contends that they had no obligation to provide 

27 Dyer with a grievance hsaring because they had already provided him with two 

28 hearing. which satisfied the requirements of the collective bargaining con-

29 tract. I do not agree. The record clearly establishes that the two grievance 

30 hearing. provided Dyer by the City related to the pla.ement of Dyer on half-

31 month employment--not to his dischargo. Ind.ed neither of the bearinge 

32 



1 could have related to Dyer's discharge. The hearings were held in October of 

2 1973 and February ~,197~. Dyer was not even di.charged by the City until 

3 July 15, 1975. Plainly, the City should have provided Dyer with a grievanoe 

4 hearing and addressed hi. discharge. 

5 The issue to be resolved here then is whether or not the City's refusAl 

6 to grant Dyer a grievance hearing i. an unfair labor practice. 

7 Seotion 59-1605(1)(a), R.C.H. 1947 provide. as fell ..... ' 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(1) It i. an unfair labor practice for a public employer 
to. 

(a) interfere with, rest,rain or coerce employees in the 
exercise of the right. guaranteed in section 3 of this act, 

And pertinent portions of section 3 LBection 59-1603, R.C.H. 1947-1 provide, 

that 

Public employee. shall have and .hall be protected in the 
exercise of, the right of self-organization, to form, join 
or assist any labor organization, to bargain eolleetivell 
through represent.tiv8S of their own ohoosing on que.tione 
of wages, hours, fringe benefits, and other conditions of 
empl~nt and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual aid or 
~rotection, free from interference, restraint or coercion. 
(Emphasis supplied.) 

"To bargain collectively" is defined in section 59-1605(3) as follows. 

For the purpose of this act, to bargain colleotively is 
the performance of the mutual obligation of the public em­
ployer or his designated representatives, and the repre­
sentatives of the exclusive representatiTe to meet at rea­
sonable times and negotiate in good faith with respect to 
wages, hours, fringe benefits, and other conditioDS of e~ 
ployment, or the negotiation of an agreement, or any gueetion 
arising thereunder, and the execution of a written contract 
incorporating any agree~nt reached. Such obligation does 
not compel either party to agree to a proposal or require 
the1"JUlking of a concession. 

The City contends that "It is difficult, if not impossible, to find 

any violation on the respondents' ~CitY-1 part in the context of the above 

definition Lsection 59-1605(3)J • •• iI; that it would require a straining 

28 or stretching of the facts to conclude that such a violation occurred. The 

29 City misapprehends the nature of collective bargaining. 

30 The duty to collectively bargain does not end with the negotiation of 

31 a contract. Sometimes bargaining can and must occur during the term of an 

32 existing collective bargaining contract. The United States Supreme Court 
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1 has held that "Cen •• tive bargaining is a continuing prooess" involving ..,ong 

2 other things day-to-day adjustment in the oantraat and working rules, resolution 

3 of problems not covered by existing agreements, and protoction of rights alr.ady 

4 lecur.d by contract.5 It i. a well eltablished principle of labor law that 

5 bargaining during tho t.rs of a colleative bargaining contract i. carri.d on 

6 within the "framework" of the oontract, i,., the grievance and arbitration 

7 ma.hinery provided in the .olleotive bargaining contract. 
6 

8 Here w. have a grievan.e that rel.ted to the .ontinu.d .~l""Dt or 

9 unemployment of a former City employo.. Tier.fore, this grievan •• will 

10 n ••••• arily focus en Article X, paragraph 2, 'a paragraph which provide. th. 

11 grounds for dis.harge. The City's refusal to grant nyon. grievance hearing 

12 is then, in effeot, a refusal by tho City t. bargain over conditiona of em-

13 ployment--which Artiole X, paragraph 2 certainly il--and que.tion. arising 

14 undor the present coll.ctive bargaining contract.7 

15 Th.refore, I can only conclude that the City ha., by its refulal to 

16 grant Dyer a grievance hearing, refused to bargain collectively with AFSCME 

17 and has thereby interfered with their right to bargain collectively. 

18 CONCLUSION OF LAW 

19 By refu.ing, and continuing to refuse to bargain collectiv.ly with tho 

20 Union through the use of the contractual grievance procedure, the Crty of 

21 Livingston did .ngage and is engaging in an unfair labor practice within the 

22 meaning of seotion 59-1605(1)(a), R.C.H. 1947, 

23 RIlCONIIENDED 0RDIlR 

24 Upon the entire record in this cale, and pur8uant to Beotion 59-1607, 

25 

26 

27 

28 

29 

30 

31 

32 

SConley v, GibBon, 355 US 332, 4 LRRM 530 (1939). Sine. th. Public 
Employee's Collective Bargaining Act is clo.ely modeled after the 
federal Labor Managem.nt Relation. Act, a. amended, th. Board of 
Personnel Appeals has looked to federal precedents for guidance, 
a8 I have here. 

6 
NLRB v. Highland Park mg. Co" 110 F2d 21, SO LIIRM 2535 (1940); 

Timken Roller Bearing Co. v. NUUI, 161 F2d 949, 20 LIIRM 22010 (1947). 

71 do not moan to imply by thi8 paragraph that the grieyance will 
focus entirely on Article X, paragraph 2. For example, there i. 
a 8ubstantial question as to what the precise findiDis of the griev­
ance committee were after the February 4th hearing, as paragr.aph eix 
of the finding. of fact, abov., Bhows. 
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1 R.C.M. 1947, it is hereby ordered that the City of Livingston, its officers, 

2 agents, and representatives shall: 

3 1. Cease and desist from refusing to bargain cOlle.tively with the 

4 Ala!lUcan Federation of Stats, County, and Municipal lilnpleyee. through the 

5 contract grie~ance procedure. 

6 2. Take the following affirmative action which will effectuate the 

7 provisions of the Public lilnpleyees Collective Bargaining Act. 

8 (a) Convene the grievance committee, a. set out in Article X, paragraph 

9 ~""f"thj cbUective bargaining contract between the City of Livingston and the 

10 maintenance empleyees of Livingston, within ten days of the date of this order, 

11 in order to resolve the grievance which relates to Kenneth Dyer'. discharge 

12 from the City of Livingston'. employ. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

(b) Notify the Board of Personnel Appeals, in writing, as t. the grievance 

committee's findings with regard to the grievance in question. 

Dated this 13th day of June, 1975. 

Peter O. Maltese 
Hearing Examiner 
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1 CERTIFICATE OF MAILING 

2 

3 I certify that I mailed a true oopy of the above Findings of Fact, 

4 Conclusions of Law, and Order as ReeolllHnded to the Board of Per •• nnel 

5 Appeal., on the 13th day or June, 1975, to the following persons, 

6 Byron L. Robb 
Attorney at Law 

7 106 South Main Street 
Livingston, Montana 590q7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 9 

30 

31 

32 

stanley W. Gerke 
Field Representative, Amorican 

Federation of State, County, 
and Municipal Employee., AFL-CIO 

600 North Cook. 
nelena, Montana 59601 

Peter O. Maltese 
Hearing Examiner 


