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1 BEFORE THE BOARD OF PERSONNEL 
APPEALS 

2 

3 IN THE MATTER OF: 

4 INTERNATIONAL BROTHERHOOD OF PAINTERS 
AND ALLIED TRADES , LOCAL NO. 1023, 
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) 
) 
) 
) 
) 
) 

6 -w- ) 
) 

7 MONTANA STATE UNIVERSITY AND BARRY HJORT, ) 
1I _______________________ ~R~e~s~p~o"n,~d~e~n~t~. ________ ) 
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9 STATEMENT OF CASE 

FINDINGS OF FACT, CONCLUSIONS 
OF ]'fi\;AND 'RECOMMENDED ORDER 

10 As a result of two separat e unfair labor practice charges filed by 

11 the Brotherhood of Painter s and Allied Crafts, Loc al 1023, 00 November 25 , 1974 

12 and Janua ry 6, 197':>, the Executive Secre tary of t he Hontana State Board of Personnel 

13 Appea ls served Notice o f Hearin g to be held on both charges on January 30, 1975. 

14 Copies of bot h charge s and Notic e of Hearing wer e duly served upon Montana State 

15 University, hereinaft e r referred to as the Emplo yer. A pre-hearing conference 

16 was held on January 2, 1975. 

17 In an order dated January 21, 1975, the Board of Personnel Appeals, 

18 hereina.Eter referred t o as the Board, granted the motion of the Employer to 

19 consider both charges, hereinafter ref erred to AS UFLP NO. 13 , 1974 and UFLP NO . 1., 

20 1974 res pec tfully, at the same hearing. 

21 The Compla inant, he reina ft e r referred to as t h e Union, bas ical lY 

22 alleges in UFLP NO. 1 3 , 1974, t hat the Employer r efused to negotiate a supplemental 

23 agr e e.ment to t he already exist ing supplement contract be tween the two parti e s and 

24 further that this refu!'>al was in violation of Sectio n 59- 1605 (1) (F..) , Revised Codes 

25 of Montana, 1947. This citing of the Revised Codes deal s specifica lly with the 

26 employers duty to bar gain in good fa ith with an exclusive representative. 

27 The second charge , UFLP NO.1, 1975 , i n substance alle ged that the 

28 Emplo yer refused to a c knowledge a gr ievance and further did not att empt to resolve 

29 said grievance in a cco rdance with con trac tual provisions then and no w in existence 

30 between the two par ties . This refusal, the Union alleges. al so violates Sect ion 

31 59-1605(1) (E) o f the Revised Codes of Montana, 1947. 

32 Emp l oyer'!'> answer to UFLP NO. 13, 1974, in substance denied tha t their 



1 actions in refusing to bargain a supplement to the co ntractual agreements be-

2 tween the two parties constituted a refusal to bargain in good faith. 

3 Employer ' s answer to UFLP No.1. 1975, basically denies this charge 

4 on the argument that their actions in refusing to recognize and s ubmit an al-

5 leged grievance to the contractual grievance procedure do not contravene any 

6 provision of Section 59-1605. Moreover, in the opinion of the Employer . no 

7 standing contract provision is being disputed. Fundamentally, the employer 

8 holds that the wording of the Haster Contract; "all claims for overtime or 

9 interpretations of this agreement, which are disputed and cannot be reso lved ... ," 

10 precludes any grievance from the grievance procedure which does not dispute a 

11 definite provision of the contract. 

12 The hearing was held on J anuary 30, 1975 by Cordell R. Brown, ap-

13 pointed agent of the Board. Said hearing was conducted in accordance with the 

14 provis i ons of the Montana Administrative Procedures Act (Section 82-4201 to 82-

15 4225, Revised Oodes of Montana 1947). 

16 At the outset of the hearing on January 30 , 1975. the Union motioned 

i? to dismis s UFLP No. 13, 1974. Said motion was granted with the result that all 

18 further proceeedings of the hearing dealt onl y with UFLP No.1, 1975. 

19 After thorough review of the entire record of the dase, including 

20 sworn test imony, evidence, and briefs, I make the following: 

21 FINDINGS OF FACT 

22 1. The Employer entered into contractual agreement with th e Montana 

23 State University Employee~s Craft Council, July 1, 1974. The Craft Council 

24 consists of individual craft un ions . The Master Contrac t (complainant ' s exhibit 

25 E) is in force cont inuously until June 30, 1975. The Union in question is a 

26 member of the Craft Council and 1s therefore contracted under the Master Con-

27 tract. The Union also negotiat ed a Supplemental Contract (complainant's exhibit 

28 F) to the Master Contract with the Employer, and this contract is i n force for 

29 the same duration of time as the Master Contract . 

30 2. In a letter dated December 11. 1974 (complainant's exhibit B), 

31 Mr. Frank Harcourt, then Business Manager of t he Union . formally no tified Mr. 

32 c. C. Dye, Director of Personnel for the University, that the Union disagreed 

with the Employer 's interpretation of the contrac t between the two parties. 



1 3 . The basis for Mr. Harcourt's formal notice was an "experi-

2 mental painting policy" (complainant I s exhibit C) which in substance would 

3 permit do rmi t o r y students to paint thei r individual rooms following cer tain 

4 plfescribed guidelines. The Union contested that even though the Employer was 

5 n o t paying the students, that this policy still violated the existing contract. 

6 It was through cross examination ,Of Mr. Harcourt that the Union stated which 

? clause of the contrac t was in dispute. (tr. p. 9) 

8 4. In Hr. Harcourt I s letter of December 11, 1974, three names 

9 were submitted as being suitable to the Union for part ic ipation in t he grievance 

10 procedure as prescribed in Art icle VIII, Section A, of the Master Contrac t. 

11 Article VIII, Section A, reads: 

12 Sect ion A. All c laims for overtime or interpretations of 
this agreement, which are disputed and cannot be resol ved 

13 between employer and employee, must be submitted in written 
form to the secretary-treasurer or the business agent of the 

14 union, and by him to Montana State Un iver Sity to the end t hat 
the matter in dispute may be adjusted without injustice to 

15 t he employer or the employee. These cla ims must be submit
t ed in written form within:a per iod of ten (10) days, for the 

16 pur pose of grievances which may arise in connection with 
any cause or complaint, concerni n g the interpretation of any 

17 of the clauses of this agreement or the duration of this a 
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agreement. 

A grievance committee shall be constituted as follows: Not 
more than three (3) representat ives of the employer a nd not 
more than three (3) representatives of the union. All grie
vances which cannot be settled to the sa tisfaction of the 
employer and the union shall then be submitted to a committee 
in writing, made up (3) members of M.S.U. Personnel Board 
a nd three (3) members not associated with the grievance of 
M.S.U. Craft Council, and it shall meet and arrive at a decision 
within ten ( LO) days following the da t e the grievance is sub
mitted. In the event that the committee is unable to arrive 
at an agreement, it shall select an impartial arbiter (who 
shal l again consider the grievance and shall render a decision 
within ten (10) days of the date they received the grievance.) 
It is agreed that there shall be no unfair reports, work 
stoppage, or work slowdowns during the time a grievance is 
being processed or because of the decision rendered hy thei r 
commi ttee. The decision of this committee shall be binding 
upon all parties concerned. 

5. In a certified letter dated December 19 , 1974 (compla inant 's 

29 exhibit D), President Carl McInt osh of the University stated the Employer's 

30 position. In this six point reply, poin t (a) reads; "there is no dispute 

31 over interpretation of this (the master contract or the supplement with Painters 

32 agreement)!' Five other points, B through F, furth er expla in the 



1 the basis f or t he Employer's r efusal to recognize and act on the alleged grievanc e. 

2 6. Employer's reply was based on the counse l o f Mr. Barry Hj ort, 

3 st aff a ttorney for t he University System . In a let ter dated Nov emb er Z5, 

4 1974 (compla inant' s exhibit A), Mr. Hj or t advised Mr. William Johnston, Vice 

5 President of administration, II that there is no con t r act provision or other 1e-

6 gal imped iment to prevent the University from proceeding with it s plan to allow 

7 students to do their own pa inting appears to be c learly established. " He 

8 adds, "Painter s employed by the Montana State University will not thereby be 

9 thrown out of wo rk, nor indee d, will their work load be diminished." In closing , 

10 Mr. Hjort recomme nds that because "there does not appear t o be a problem with 

11 r ega rd to the administration of the existing co llec t ive bargain ing agreemen t 

12 with the Painters, ... ," "I would recommend that the collec tive bargaining agree-

13 ment not be opened fo r purposes of discussing the student's pa int ing pol i cy . II 

14 DISCUSSION 

15 Critical and cent ral to this case are the words of the Supreme Court, 

16 " collE!ctive bargaining is a continu ing process. III Clarifying th is sta tement the 

I? Court adds; "this proc ess may invo lve among other t h i ngs , day to day adjustme nts 

18 in the~ contract and working rules , reso l u tion of problems not covered by exist -

19 ing agreements, a nd pro tection of righ ts already secured by co nt r act. " Z 

20 It is this d ynamic qualit y of col lectiv e bargaining which allows the 

21 process to keep pa ce with the c hanging world of labor - management relat ions. 

22 This dynamism however, is tempered by static qualities of the process which 

23 act t o structure and stabilize the relat ionship that exis ts between management 

24 and labor . Thes e static qualities are t he negotiated contracts. They should 

25 be r egarded as t he "framework") within whic h the process of collective bargain ing 

26 may be carried on. Yet these contracts , with their basicall y static nature t hat 

27 provides the stabi l i ty need ed for the establishment of a coherent working agree-

28 ment , are themselves s uscep tible to change. 

29 

30 

31 

32 

1., 2Contey v. Gibson 355 US 41, 46, 41 LRRM 208;9, (1957J Accord IILRE v. Acme 
Indust2' iat Co . , 385 US 432, 64 LRRM 2069 (1967) . 

Timken Rolter Bearing v. IILRB, 161 F 2d 949, 20 LRRM 2204 (Ca 6, 1947) 
Accord: IILRB v . Knight Mor Ley Corp., 251 F 2d 753, 41 LRRM 2242 (Ca 6, 1957). 



1 There are at least, two m£.jor avenues available to · e.,ither party of a 

2 negotiated contract to render the contrac t more meaningful and responsive 

3 t o the work situation at hand. If a matter has not been addressed in a stand-

4 ing cont r act, and no exact stipulation o r wa iver of rights to bargain on t he 

5 ma tte r is in cluded in the contract. then the matt er is a subject suscept i ble 

6 for further collective bargaining. (Jaoobs Mfg. v. NLRB 196 F 2d 680~ 30 

7 LRRM 209 8 I Ca 2, 1952). 

8 If a provision of' a standing con t ra c t is disputed by either the 

9 employ e r or the Union, the "contrac tua l mec han1sm,,4 for the continuing proc ess 

10 6f collec tive bargaining, is the all important, agreed to, grievance proc edur e . 

11 Thi s avenue, in my opinion, is the r oute the Union has taken in this case. 

12 Mr. Harcourt. former bu s iness ma nager of the Union, testified und er 

13 c ross exa mination by counsel for the Employer, that he based "th.e unfair labo r 

14 pra c t ice on the fact that I attempted t o enter i nto the grievance procedur e 

15 in c larifying this Section 1, Article 2 (complainant's exhibit F), and the 

16 Univer s ity refused to enter into the grievanc e to determine whether, i n f ac t, 

17 there was a violation of the agreement." (tr. p. 8,9) Under further c ross 

18 examination, Hr Harcourt was asked the question: "The normal procedure, then, 

19 is no t to sit down around a table and ba rga in collec tively about a grievanc e ? 

20 My question is this: When you sit down to negotiate collectively in good 

21 fa i th, you're negotiationg about th e content s o f a contract, is that not ac cu-

22 rate?" (tr. P. 12) Mr. Harcourt replied, "that's a ccurate." 

23 r mention this testimony by the f o rmer business agent for the Union 

24 because i t could be construed as being contra di c tory to the Union's position 

25 that a grievance is a proper subjec t for collec tive bargaining. However, even 

26 though Mr. Harcourt is an "experienc ed union man" (tr. p. 12), counsel pursued 

27 a line o f questioning which required expert t estimony on the process of collect ive 

28 bargaining and the complicated concept of what cons titutes a failure to bargain 

29 in good faith. Mr. Harcourt in my opinion, 1s not an expert witness on labor 

30 

31 

32 

l a w and I do not feel his testimony d e trac ts from the Union's contention 

4 Pimken Ro n er BeaPing Co . v. NLRB, 161 F 2d 949, 20 LRRM 2204 I Ca 6, 1947) 
Accord: NLRB v. Knight Morley Corp., 251 F 2d 753, 41 LRRM 2242 CA 6, 1957) 



1 that a grievance is a proper subject for collective bargaining. 

2 The Union has taken steps to dispute the Supplemental Contract. 

3 They have c hosen the second avenue aforementioned to clarify the contract 

4 through co llective bargaining. This is not an attempt at clarification of a 

5 minor provision in the contract. The "d efinition of bargaining unit work"S 

6 is no,", clearly recognized by thE'. NLRB as a mandatory subj ect for collective 

7 bargaining. The "definition of bargaining unit work"clause in the Supplement 

8 Contract is at best obscure if not nonexist e nt, depending on interpreta tion . 

9 This obvious shortcomiG~ only emphasizes and illustrates the need for the 

10 grievance proced ure and its utilization. 

11 There can be no doubt that 'either party really knows what work 

12 is to be d one by the painters. It is only logical that in collectively bar-

13 gaining a work agreement, the bargaining on wages and the employees which 

14 are to do c ontracted work, should be accompanied by a description of what wo rk 

15 is to be done! 

16 The contract provision in questio n, if it can be called that, was 

17 uncovered through cross examinat ion of Mr. Harcourt by counsel for the Etnploye r . . 

18 It reads as follows: 

19 Work Covered ~ Agreeme nt 

20 Article II. Section 1.- all decor a tors, paperhangers, hardwood 

21 finishers, grainers, varnishers , guilders , and enamelers. 

22 Like all incomplete and inconc ise contract language, it sooner or 

23 later had to create problems. The unilat eral action of the Employer in im-

24 plementing the "experimental painting polIcy" was all that was needed to t'rig-

25 ger the dispute. The Union has not pressed to reopen the contract to negotia-

26 tion, a possibility not precluded by the reopen i ng clause of the Suppleme ntal 

27 Contract if the Union had considered the udefinition of bargaining unit wo rkl! 

28 a subject not addressed in the contrac t. In fa c t, this is the interpretation 

29 of the Employer in the words of its counsel in his s ummary. He sta t es , "the 

30 only work covered by this agreement, as I apprehend it, and it is written in 

31 this particular con tract, is not work at all . It is really just individual s ." 

32 (tr. p. 29) 

5A Zmeida Bus tines, Inc. v NLRB 445, 53 LRRM 1055, 1963) 
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1 The Employer's a rgument against utilization of the grievance pro-

2 cedurl~ r evo lves around the c urious logic, that if on e party t o an alleged dis

:3 pute does not recognize the dis pu te because it feels no p r ov ision of t h e con-

4 tract is being addressed, then in fact the dispute does not exist ! Who then 

5 determines whether or not a grievance i s suitable for submittal to t h e pr e -

6 scribl?d grievance procedure of Article VIII of t he Master Contract? Counsel 

? for the Employer has stated, "now the ques t ion , as I understand it, is for resolu-

8 tion for the Board, as whether or not a grievance existed." (tr. p. 8) 

9 It is not within the jurisdiction of the Board, t o -decid e whether 

10 grievances are s uitable f or submission to contractual grievance procedures. Nor 

11 is it the righ t of manageme n t.£!. labor t o resolve disputes o f the con tract by 

12 i gnorin g them. The only party which can initiate or withdraw a grievatlce is the 

13 aggrieved party , if the grievance procedure" is to "h"e ~ hti·liz·edat .. all . . Fiom· Mr . 

14 Harcourt I S testimony under recross examination by co unsel for the Employer, it 

15 is obvious that the grievance procedure is seldom '; utilized. It has not been 

16 abused by either party and it is not being abused now. 

I? Reiterating, it is not within the jurisdiction of the Board to rule 

18 on the merits of the g rievance in question. Whether or not the the unilateral 

19 action of permitting students t o paint their own rooms is justified or not under 

20 the existing contract Is not the question here. What i s in question however , 

2 1 is did the Emp l oyer b y refusin g to take part in the "contractual mechanism" for 

22 the ongoin g process of collective bargaining, refuse to bargain in good faith? V 

23 The an.swer to this question is in the affirmative. 

24 It is possible that this refusa l may have been the resul t of un-

25 familiarity with the modern concepts of collective bargaining, and counsel for 

26 the Employer has ind i cated his anxiety concern ing a too liberal 'construction of the 

27 precedent set by the Federal Courts and the NLRB. No doubt, there are very basic 

28 d iffe r ences between the Montana Publ ic Employees Collec tive Bargaining Act a nd 

29 the NLRA, and t hat o ne has t o be wary of overstepping e nabling l egislation. 

30 Nevertheless , co llect ive bargaining is a ne w co nc ept in the public sector in 

31 t his State and we can only benefit from t he great experience and developed ex-

32 per tise of the NLRB in this matter. We cannot close our eyes to the overwhelming 

interpretation of the process of collective bargaining throughout the country . 



1 Collective bargaining does not cease with the completion of nego tiations 

2 on a working agreement between labor a nd management. 

3 CONCLUSIONS OF LAW 

4 By r efusing , and con tiouing t o refuse, t o bargain collectively with 

5 the Union through the use of the standing cont ractual grievanc e procedure~ 

6 the Employer did engage and i s e ngaging in 8.11, uufai r ' .labor, practice within the 

? meaning of Section 59-1605 (E) of the Revised Codes of Montana, 1947. 

8 REC·OHMENDED ORDER 

9 It is orde red tha t t he Employer, Montana State University. its 

10 off icers, agents, and representatives, shall: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1. Cease and desist from ; 

a . Refusing to bargain collectivel y through the contractual 

grievance procedure on the matter of the "students experimental 

painting po licy~~1 

2. Take the foll owing affirmative a ction which will ef fectuate 

the provis ions of Title 59 , Chapter 16, Revised Codes of Montana 1947. 

a. Immediatel y submit three names acceptable to the Employer 

fo r participation in the contrac tua l grieva nce procedure, in order 

to r eso lve the grievance in question . 

b. Notify the Board of compliance with this order with i n f ive 

(5) days from the date of this order . 

c. Notify the Board as to the ou tcome of process ing t he grievance 

23 i n qu es tion throu gh t he contractual grie vance procedure. 

24 

25 DATED this ~ day of March 1975. 
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31 

32 

Brown, Hearing Examiner 
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