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BEFORE THE BOARD OF PERSONNEL APPEALS 

AMERICAN FEDERATION OF STATE, COUNTY, 
AND }ruNICIPAL EMPLOYEES, AFL-CIO, 

Complainant , 

- v s-

) 
) 
) 
) 
) 
) 

EMPLOYMENT SECURITY DIVISION, MONTANA ) 
STATE DEPARTMENT OF LABOR AND I NDUSTRY, ) 
AND JESS C. FLETCHER, DEPUTY ) 
ADMI NISTRATOR AND BUREAU CHIEF, ) 
____________________ ~R~e~s~p~o~n~d~e~n~t~.~_________) 

"LP- q- 1'I1f.. 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND ORDER 

9 The above-entitled matter came on for hearing before the Board of Personnel 

1 0 Appeals in Helena, Montana on August 9, 1974 pursuant to a complain t fi led by t he 

11 Comp lainant in accordance wi t h section 59- 1607, R. C.M., 19~7, MAC 24-3 . 8(26)-

12 58 280 and 24-3.8 (2 6) -S8260. Cop i es of the Compl aint, the Respondent's Answer and 

13 the Noti.ce of Hearing were duly served on both parties. The Compla inant was repre-

14 sented by Donald R. Judge, Field Representative o f the American Federa tion of State, 

15 Coun ty , and Municipal Empl oyees, AFL- CIO , Helena , Montana . The Respondent was 

16 r epresen t ed by Moody Brickett, Esq., Employment Security Division, Department of 

l? Labor and I ndust r y, Helena, Hontana. 

18 BaSically at issue here is whether the Respondent interfered with organiza-

19 tiona! r ights guaranteed pub lic employees by sending a le tter to certain of its 

20 employees during an elec tion campaign. 

21 Upon the en tire r ecord in t his cas e we make t he fo l lowing 

22 FINDINGS OF FACT 

23 1 . The Emp l oyment Securi ty Division cons i s t s of thr ee bureaus . One of these 

24 bureaus, the Bureau of Empl oyment Service, employs approxima t ely three hundred 

25 people who are located in twenty- t hree l ocal employment service offices throughout 

26 t he State and a t t he administrative headquarters i n Helena. Jess C. Fl etcher is 

2 7 the Bureau Chief of the Bureau of Employment Service . ( transc r ipt, pa ges 21 and 22) 

28 2. Fletcher sent a letter to each of twenty-three local employment service 

29 of fi ces tn his bureau on July 9 , 1974. One of the employment service of fices is 

30 located 1n Hel ena; the other twenty-two offices' are located out side of Helena. 

31 Th e l et t e.r was addressed to IrAll Employment Service Personnel " and its subject was 

32 "2% Cost of Li ving I ncrease". The purpose of the le tter, acc ording t o its author, 



1 was t o fo r ewarn employment service personnel t hat t heir firs t check i n t he new 

2 fisca l year would not reflec t . a two pe r cent cost of l iving pay incr ease gran t ed 

3 by t he Sta t e Legislature, and to boos t t he morale of emp loyees who were disappointed 

4 with the rate of the pay increase. One of th e paragraphs of the letter reads as 

5 fo llows: 

6 We have had a numb er of conversations with Tom Schneider, 
the MPEA Director, rega rding the ~ossibility of court 

? action being instigated by MPEA in connection with the 
2% restriction and the Attorney General's opinion. As 

8 we understand it, the Assoc i ation is exploring the 
possibility of court act ion. However, in the meantime 

9 we will all j ust have to deal with the daily cost of 
living increases with the s i l l y and ridiculous 2% 

10 restriction on salary changes. 

11 (Respondents ' s Exhibit A; transcr ipt , pages 16, 17, 30, and 31) 

12 The Comp lainan t finds this paragraph offensive and char ges that it interferes with 

13 co llective bargaining rights guarant eed public employees under the Public Employees 

14 Collec tive Bargaining Act. Complainant contends t hat the paragraph reflected the 

15 Complainants 's f avoritism toward Montana Public Employees Association and during 

16 t he election campaign it implied a "promise or benefits " if the employees voted 

17 for MPEAj tha t is, that MPEA would take legal action on the two per cent cos t of 

18 living pay increase , while other uni ons such as the Complainant impliedly would 

19 not. (Unfair Labor Prac tice Complaint and Complainants 1s August 9th Brief, page 2) 

20 J onald Judge~ Compl ainant 's Respresenta tive at t he hearing, test i fied in 

21 answer to a Board member ' s question t hat the July 9th letter could not have io-

22 fluenced the a ctual outcome of t he election. (transcript , page 41) 

23 3. Tom Schneider, Executive Director of Montana Public Employees Assoc i ation 

24 had dis cuss ed HB 747, the Bill that granted s tate employees a two per cen t cost 

25 of l iving pay increase, with Jess Flet cher several times prior to the election. 

26 Schneider advised Fletcher during thes e discussions that t he Executive Board of 

27 Montana Public Empl oy ees Association had decided to pursue legal action to deter -

28 mine ~bether t he State Legislature ha d the right t o cir cumvent existing s t a te 

29 salary plans by ena c ting HB 747. Schne ider testified t ha t MPEA had r etained an 

30 attorney t o look into legal aspects relating to HB 747 and the reins t a t emen t of 

31 existing s tate salary plans. ( transcript, pages 26 and 27) 

32 4 . The Boar d of Personnel Appeals conducted a representative election fo r 
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1 empl oyees of the Employment Security Div i s i on during J uly, 1974. Employees at 

2 the Helena central office and twenty- three employees eligibl e to vote at t he 

3 He l ena Employment Ser v i ces Field Office voted at the Highway Auditorium i n Helena 

4 on Jul)! 15, 1974. Employees a t the twenty-two e mployment services fie ld off ices 

5 l ocated outside of Helena vot e d by mail ballot which had t o be postmarked no later 

6 than J uly 8, 19 74. Themail ballot s were held in a post office box until af ter 

7 the ba:loting J uly 15th , at which time the mail ballots and the ballots cast i n 

8 t he Highway Auditorium were combined and counted . Th e off icial r e sults of the 

9 e lection were as fo l lows: 

10 

11 

12 

14 

15 

16 

17 

Montana Public Employees Association 

American Federat ion of St ate, Coun ty, 
and Municipal Employees, AFL-CIO 

Teamsters Union 

No Repr esentative 

I nvalid Vot es 

Challenged Ball ots 

(transcrip t, pages 16, 17, 18 , and 41) 

193 

39 

10 

17 

2 

1 

1 8 DISCUSS ION 

19 Sect i on 3 of the Public Empl oyees Coll ective Bargaining Act (Ti t le 59, 

20 Chap ter 16, R. C.M ., 1947) provides in part as follows: 

21 Public emp l oyees shal l have, and shall be protected in 
the exercise of , t he right of self-organization, to 

22 form, j oin or assist any labor organi zation ... 

23 Sect i on 5(1) (a) of the Act makes it an unfair labor practice for a public employer 

2 4 to flinterfere wi th, restrain , or coerce employees i n the exerc ise of the rights 

25 guaranteed in section 3." The Complainant cont ends that Fletcher I s July 9th letter 

26 interfered with Di vi sion employees's section 3 rights. l We believe certain 

27 

2 8 

29 

30 

31 

32 

1 We note that the Complai"Y/ant (Jont€nds tha.t the offensive paragraph 1.-r. 
Fl.-etchel"s July 9th Letter contains by implication a 'Promise or benefit" i f employees 
vote fOI' Montana Publio Employees Association. It is apparent that the Conrp'Lairumt 
has reLied on seotion 8(c) of the Federal Labor Management Relations Act which pro­
vides as follOW S: 

The expressing of any viewB~ argument~ or opinion~ or the dissemination 
thereof) whether in written~ printed~ graphic 3 or visual foPl71~ shaZl 
net constitute or be evidence of an unfair Lahar practice under any 
oj' the provisi ons of t his Act i f such expr ession contains no threat 
or reprisaL or force or promise or benefit . 29 U.S . C. SlS8 (c ) (Emphasis supplied) 

~,ile we often times look to the precedents of the National Labor ReZations Board 
for guidance~ we must emphasize that their precedent is in no way binding upon us) 
and since we do not have a provision similar to 8(c) in the PUblic EmpLoyees CoLlec-
tive Ba:rgail1in.g Act we are wary of the cases cited by the Complainant in his brief 
(and the Respondent as wel l ) which construe section 8(c) . 
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1 s tatements , whether written or oral, made by an employer during an election 

2 campaign coul d constitute suf ~icien t i nt erference to set aside the election. I n 

3 consider ing any particular case we must balance countervailing rights: The 

4 righ t of employees to an untrammeled choice versus the employers's right to 

5 2 fr e edom of speec.h. We find it difficult, in t his case, to find that Fletcher's 

6 le t ter in any way affected t he employees' s s ect ion 3 rights. The offensive 

7 paragraph in Fletcher's July 9th letter does not, if read literally, suggest 

8 interference , coercion or restraint. Nor do t he words take on any hint or v eiled 

9 suggestion of interference, coercion, or restraint--part i cularly when the letter 

10 is p l aced in the setting in which it was written. There is no evidenc e of a back-

1 1 ground of general hostility towards the Complainant or any other labor organization 

1 2 on the part of the Respondent. Quite to the cont rary, the record i s replet e with 

13 evidence which shows that the Respondent was impartial and made effor ts to co-

14 op erat e with the labor organizations in their camp aign activities. Moreover, 

1 5 the paragraph i s merely a true statement 'Which was inserted in t he let t er to inf orm 

16 employees of what type of act ivities were being undertaken t o fight an unpopular 

17 cost of living pay increase . 

18 Hqst employees received the J uly 9th letter after they had voted since most 

19 employment service employees ar e l ocated out of Helena and had to have their mail 

20 ballots postmarked no later than J uly 8th. The record s hows tha t only twenty-

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

three employees rec eived the letter prior to the time t hat t hey cast their ballot, 

and there is no evidence whatsoever tha t their knowledge of the contents of t he 

letter in any way aff ect ed the elec tion. In fact, Don Judge, the Complainant's 

r ,epreser.tative at t he unfair labor practice hearing, admitted that th e let ter 

could nc t have af fec ted the final results of the elec t ion. 

The most that could be found here is that the par agraph was a plug for 

}1on t ana Public Employees Association, and even if we so found, such conduct would 

not warrant the setting aside of the e l ection. Whi le t he Board firmly believes 

that it has t he responsibility of providing a pr oper atmosphere conducive to 

allowing public emp loyees t o exerc ise their full and compl ete f reedom of choice 

2The emp Zoyer 's right to f~eedom of speech is provided by the U. S. 
CDnstitution~ Amendment 1 and the Montana Constitution) Article II, Section 7. 
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1 in selec ting a bargaining representative , we will not lightly set asid e an 

2 election conducted by secret ballot by the Board of Personnel Appeals. To do so 

3 might upse t t he work routine of the public employer or upset stable management-

4 labor relations . Moreover, we recognize that election campaigns can be hotly 

5 con tested-- although tha t does not seem to be the case here- -and parties might 

6 overstate their case, engage in name calling, or communicate half-truths, without 

? essentially impairing the proper atmosphere f or an organizational campaign or 

8 elec t ion. In a case, such as here, where the objectionable communication so 

9 minimally affec ts the employees's sec t i on 3 rights, we cannot set aside the 

10 election. 

11 We recognize that one of our regulat ions allows a party to "file with the 

12 Board objections to conduct af fec ting the results of the election " which could 

13 result, in OUt opinion, in the setting aside of an elect ion even though such 

1 4 conduct did n ot amount to an unfair labor practice. MAC 24-3 .8 (28) - 58260 . How-

15 ever, we do not believe , for many of the reasons enumerated above, that grounds 

16 exist for s e tting aside the elect ion under any statute or regulation . 

17 CONCLUSIONS OF LAW 

18 The allegations of the Complaint that Respondent has engaged in an unfair 

19 labor practic e within t he meaning of section 59-1605(1) (a), R.C.M., 1947 , or t hat 

20 the representat ive election conducted by the Board of Personnel Appeals should 

21 be set aside because of conduct affecting the results of the e l ect i on have not 

22 been sustained by the Complainant. 

23 ORDER 

24 It is ordered, upon the bas is of the foregoing Findings of Fact, Conclusions 

25 of Law, and upon the entire record in t he case, t hat the Respondents's Mo t ion to 

26 Dismiss be gran ted and that th e Compl aint be dismissed in its entirety. 

27 

28 DATED this ~ day of September 1974 . 

29 

30 

31 Board of Personnel Appeals 

32 
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CERTIFICATE OF MAILING 

I CERTIFY that I mailed a true copy of the above Findings of Fact . Conclusions 

of Law J and Order to 

Moody Brickett. Esq . 
Counsel for Respondent 
Employment Security Building 
Helena, Montana 59601 

Donald R. Judge 
Counsel for Complainant 
600 North Cooke 
Belena, Montana 5960 1 

on this ~If day of Sep t ember 1974. 
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