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1 BEFORE THE BOARD OF PERSONNF.L APPEALS 

2 

3 IN THE 'lATTER OF 

4 INTERNATIONAL UNION OF OPERATING 
ENGINEERS , LOCAL NO . 371 , 

5 Complainant, 

6 - vs-

7 SANDERS COUNTY CO>1J>IISSIONERS, 

STATE OF >lONTANA 

) 
) 
) 
) 
) 
) 
) 
) 
) 

VLP-3-1913 
o R D E R 

8 If-____________________ Ro;e~s~o~n~d~en~t~s~. _______ ) 

9 The Board of Per sonnel Appeals having reviewed the record in the above 
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entitled matter hereby orders as follows: 

1. That the Respondents exceptions to findings of fact , conclusions of 

law and order as recommended to the Board of Personnel Appeals be dismissed. 

2 . That the findings of fact. conclusions of law recommended to the 

Board of Personnel Appeals on February 3 , 1975 , by the Board's duly appointed 

hearing examiner . be adopted as the Board ' 5 own findings of fact, conclus i ons 

of law and made a part of this order by reference as though fully set forth 

he.rein . It is expressly held t hat Walter W. Benton is not a supervisor and that 

he is considered a bargaining unit employee . 

3 . Therefore it is ordered that Halter W. Benton be immediately reinstated 

y Sanders County to t he same level of employment that he enjoyed prior to the time 

f his demotion , and that Sanders County will compensate Walter W. Benton fo r 

ost wages and other economic loss which Walter tv . Benton suffered as a direct 

nd prox i mate result of his demot i on . 

ATED this /?- T~ day of Harch , 1975 . 

Chairman 
Board of Personne l Appeals 
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ceRTIFICATE OF ~lAILING 

I , Robert R. Jensen, Executive Secretary of the Board of 

Personnel Appeals , do hereby certify that on the 13th day of 

March , 1975, I served a cop y of the Order of the Board of 

Personnel Appeals in the Matter of the International Union of 

Operating Engineers , Local No . 371 versus the Sanders County 

Commissioners on the followi ng named persons in the above entitled 

matter by mailing a true and correct copy thereof by first class 

postage pre paid , at their last known mailing address , to- wit : 

Neil E . Ugrin 
Attorney 
Strain Bldg . 
Great Falls , Mt 59~Ol 

Sam Silverthorn 
Business Manager 
International Union of Operating Engineers 

Local No . 371 
P. O. Box 65 
Kalispell , Montana 59901 

Milton Datsopoulos 
Attorney at Law 
Century Plaza- 3A 
3819 Stephens 
Missoula , Mt 59801 

Robert L. Fletcher 
County Attorney 
County of Sanders 
Sanders County Courthouse 
Thompson Falls , Montana 59873 

Sanders County CommisSioners 
Sanders County Courthouse 
Thompson Falls , Montana 59873 

DATED this 13th day of March , 1975 . 

ROBERT R. JENSIlJ 
Executive Secretary 
Board of Personnel Appeals 
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BEFORE THE BOARD OF PERSONNEL APPEALS 
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? 

IN'J.'ERNI\TIONAL UNION OF OPF.RATING ENGINEERS-- 1 
~ #371, ) 

Canplainant , ) 
) 

- vs- ) 
t 

Sl\NDERS COONTY ffi'MrSSIONERS , ) 
Respondents: r 

FINDINGS OF FAcr , 
CXlNCIlJSlOOS OF IAW , 
AND ORDER AS 
REX::a1!>IENDED TO THE 
BOARD OF PERSONNEL APPEALS . 

8 The al:cve- entitl ed matter came on for heari ng before Peter O. Mal tese , 

9 Esq ., duly aplX'inted hearing examiner for the Board of Personnel Appeal s , in 

10 Thanpson Falls , M:::mtana on January 3 , 1974 , pursuant to a ccrnplaint in accord-

11 ance y.'ith section 59- 1607 I R. C.M " 1947 . '!he hearing was held after a notice 

1 2 of hearing and canpl aint had been served on the 0anp1ainant and Respondents by 

13 certified l1<lil on Novenber 29 , 1974 . 

14 The Oanplainant v.as represented by Milton Datsopoul os , Esq . of the 1al< 

15 firm of Goldman , McChesney ancl Datsopoulos, Missoula , l-bntana ; the ReSfX>ndents 

16 "''ere represented by Alex l'brrison , Sarrlers COunty Attorney . 

17 Basically at issue here i s Respond.ent ' 5 underl ying reasons for daroting 

18 l>1ichael Benton fran working forenan o f the road crew , Pl ains District , to 

19 regular operator . 

20 Up:m the ent ire record in this case , from my observation of the YJitnesses , 

2 1 and their dareanor on the witness starrl and. up:m substantial , reliabl e evidence , 

22 I make the follO\'li ng : 

23 FINDINGS OF FAcr 

24 1 . The Respondents are the COunty CClTmissioners of sarrlers COunty . 

25 W. W. Steams i s arrl has been a duly elected county carmissioner for approxi -

26 rrately the past nine years . COOtnissioner Stearns had control arrl supervision 

27 of the Plains Di stri ct road maintenance and oonstruction crevl and had the 

28 authori ty to hire , fire , prarote and darote anpl oyees of that crew. 

29 2. The ~lainant is the International Union of Operating Engineers , 

30 Local #371 (hereinafter called Local 371) , the desi gnat ed exclusi ve represen-

31 tative for ooll ective bargaining pu.rp::lses of the arpl oyees of the Plains 

32 Distri ct road maintenance and oonstruction crew . 
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1 3. The canp1aint of IDeal 371 alleged that Walter W. Benton , a =rking 

2 forenan of Sanders County , was derotErl because of his union activity and that 

3 this darotion resulted in violation of Section 59- 1605 (1) (a) (p)&(c) , R.C . ~I. , 1947. 

4 The canplaint also alleged that Walter W. Stearns perfomed ,JQrk within 

5 the jurisdiction of rrenbers of IDeal 371 by. operating a road grader and that 

6 this was a violation of the Public Bnpl oyees COllective Bargain.iJ1g Act . Counsel 

7 for roth parties arrl the Hearing Examiner mutually agreed to rarove this alle-

8 gation as an issue at the hearing because this issue could better be resolved 

9 in the pending contract negotiations bet\~ Local 371 and Sanders County. 

10 4 . The Respondents ccntend that Benton quit his job voluntarily and that 

11 his darotion fran foreman to operator was unrelated to his union activity; but 

12 pranpted rather by his unsatisfactory perfornance as forE!T'lal1 . 

13 5 . Benton was first anployed by sanders COl.ll1ty as a regular equiprent 

14 operator of the road maintenance and. oonstruction ere., .in April of 1972 . 

15 Benton was pran:::>ted. to ~rJci.!lg forenan of the road maintenance and construction 

16 crew, Plains District , August 3 , 1973 and as a result of that prarotion received 

17 a twenty cent per hour raise . 

1 8 Prior to his employrrent with Sanders County , Benton had many years of 

1 9 experience as an equiJ;lllEmt operator and had held mm-erous p::>sitions as a 

20 boss or foreman . 

21 6 . An election ,laS held on October 10, 1973 whereby empl oyees of the 

22 Pl ains District road maintenance and o:::mstruction cre.·i elected to be repre-

23 sented by the International union of Operating Engineers , IDeal 371. Benton 

24 voted in this election and was included in the" bargaining 1.U1it . 

25 7. on October 11, 1973 Benton , laS deroted fran =rking foranan to regular 

26 operator by Stearns . No reasons v/ere given to Benton for the darotion . Prior 

2 7 to the dEm::>tion , camri.ssioner Stearns had never expressed to Benton through 

28 written rnarorandum, letter , conference , or in any other manner , any di ssati s -

29 faction with the manner in which Mike Benton had been perfonning his dut;.ies as 

30 a foreman . The darotion resulted in a loss of pay for Benton . Upset over his 

31 dem:>tion , Benton l eft the County Shops and had not, up to the tirre of this hearing , 

32 returned to v;ork for the county. 
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1 8 . Stearns was aware , in June of 1973 , that IDeal 371 was interested in 

2 organizing and representing certain empl oyees in Sanders County . Stearns was 

3 also aware that I..ocal 371 engaged in activities during July, August, an1 

4 5eptanber of 1973 to organize ,empl oyees of the Pl ains District road mamtenance 

5 and construction crew. 

6 Stearns warned Benton when he 1,-ms praroted , that he could not be: a forenan 

7 of the Plains District road maintenance and oonstruction crew and an active 

8 ITlE!mbe.r of a Union at the same time. 

9 9 . Stearns testified that he was satisfied. with Benton ' s \..ork as a regular 

10 operator but not as a foreman.. The evidence clearly establishes that Benton 

1 1 was praooted to foreman on a prob3.tionary basis , alth::)Ugh the terIT'.5 of that 

12 probation are uncl ear. Stearns all ,eges that Benton v..as daroted because "he had 

13 lJiiil crew all worke:l up and ""'5 not . . . producing the "",rk that I had gotten 

14 out of my other foremen an::1 crews.," Stearns denied that Benton was dem::>ted. 

15 because he considered that Benton "''as a supervi sory errpl oyee and therefore 

1 6 should not be active in a union . 

17 Stearns ' explanations for derroting Benton are unconvincing . 

1 8 a) Stearns gave only one specific i l lustration of why Benton ' s performance 

19 as foreman \w,s unsatisfactory aside fran the general CClIIplaint that the crew 

20 was "worked up" and not producing the 1,-;urk that other crews and foreman had . 

21 Stearns testified that in "one part'ii .. cular week", Benton and his crew were in 

2 2 the county shop one- half hour prior to quitting time , ready to leave . Benton 

23 denied that this ever occurred . Stearns I explanation for demot~ Benton seens 

24 pretextual not only because of the paucity of specific reasons , but also because 

25 of the trivial nature of that speci f i c reason . 

2 6 b) Stearns had never expr essed to Benton any dissati sfaction with the 

2 7 manner in which Benton had been performing his duties as foreman . 

28 10 . ' Resolution and Rational e . I firrl that Respondent ' s darotion of 

29 \-lalter W. Benton illlder the circmnstances detailed were in viol ation of the 

30 Collect ive Bargaining l\ct for Public Elnployees . I have given weight to the 

31 following considerations : 

32 - -The timing of the denotion . '!he dem::>tion took pl ace one day after a 
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1 union election in which Benton participated. 

2 --Respondent I 5 inadequate explanation of the reasons for the derrotion. 

:3 Respondent 's explanation of the reasons for deration are inadequate and W'lcon-

4 vinci;ng . 

5 - -Absence of an indication of dissatisfacti on by Resporrlent. There was 

6 a canplete absence of an indication of dissatisfaction by the Resp:>ooents with 

? Benton 's job performance as forenan prior to his darotion . 

8 --Union activity of Benton . The record shows that Benton voted in a wrion 

9 election and was included in the bargaining lU"li t . 

10 --Knowl~ge of union activities . The record clearly establishes that 

11 Stearns "'as aware in June of 1971 that I.cx::al 371 was interested. in organizing 

12 and. representing anployees of Sanders ColL"1ty , and that they engaged in activities 

1 3 during July, August , and september of 1973 to organize exmnty employees, and 

1 4 that Benton voted in the union election and "''as part of the bargaining unit . 

15 - -camussioner Stearns ' warning . Stean1S told Benton that , as forenan , 

16 he oould not be active in the union. 

1 7 It seens apparent fran the reoord that l\'alter l"l . Benton was daroted fran 

1 8 w:>rking foranan to regular operator because of his union activities . I do not 

1 9 doubt that CCmnissioner Stearns ' actions with regard to Benton were ~ll-

20 intentioned: Ccmnissioner Stearns obviously felt that Benton was a super-

2 1 visory employee of the county anj as such Benton would J:e placed in an unten-

22 able position as an active union member . Whether or not Benton was a super-

23 visory employee is not a question that I can entertain . That question was 

24 decide:l by the agent of the Iloard of Personnel Appeals "mo conducte:l the Union 

25 election October lOth . Suffice it to say that if the Respondents objected to 

26 their foreran being an active Union member they had alternatives available other 

2 7 than the illegal act of daroti.ng him. They could have, for example , contestErl 

28 his vote in the election . 

29 COOCLUSIONS OF IAN 

30 '!hat Respondents viol ated provisions of Secti on 59- 1605 , R.C.M. , 1947 and 

31 are guilty of unfair labor practices as specifi e:l in section 59-1605 , (1) (a) 

32 & (c) , R.C.M., 1947 by deroting and thereby constructively discharging Walter 
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1 W. Benton fran "=king foreman to regular operator . 

2 'lhe derotion of Benton was rrotivated by Benton I S invol vement in tullon 

3 acti vity, which are rights of public empl oyees protected by Section 59- 1603, 

4 R.C.M. , 1947 . 

5 o®rn 

6 It is herelJ:y ordered that the Sanders COlU'lty Ccmni.ssioners : 

? 1. Cease and desist fran discour.aging membership in or l awful activity 

8 on behalf of the International Union of cperat~g Engineers , Iccal 371, or 

9 any other labor organization by demoting or discharging any employee because 

10 he joined or assisted a labor o:rganization or engaged in any concerted activity 

11 protected by Section 59- 1603, R.C.M. , 1947. 

1 2 2. Take the folla;·.'ing affirmative action : 

13 (a) Offer to Walter W. Benton inroediate and ful l reinstatarent to his 

14 former position, that is , working foreman of the Pl ains District road can-

15 struction and maintenance creN, and rrake him v.rnle for any loss of pay suffered 

16 in consequence of his demotion and constructive discharge because of his 

17 engagement in union activity. 

1 8 (b) Notify the Executive Secretary of the Board of Personnel Appeals , 

19 in writing , within twenty (20) days fran receipt of this decision what steps 

20 have been taken to canpl y here.'ith. 

21 

22 DATED on this 15th day of February , 1974. 
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1 

2 

CERTIFICATE OF ~1AILING 

3 I hereby certify that I mailed a true ccpy of the above F:i.n:lings of Fact , 

4 Conclusions of law, and Order as Reccmnerrle::3. to the Board of Persormel Appeals 

5 to : 

6 

? 

8 

9 

10 

11 

12 

13 

14 

Milton Datsopoulos 
Counsel for Cc:lJ:rpl ainant 
310 North Higgins Avenue 
Missoula , Mr 59801 

Alex r-Drr ison 
Cotmsel for Resp:>ndents 
Sanclers County COurthouse 
'IIlatpson Falls , Mr 59873 

Patrick F. Hooks, Esq . 
Chainnan, Board of Personnel Appeals 
218 Broadway 
Townsend, HT 59644 

15 on this 15th day of February, 1974 . 
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