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IN THE MATTER OF UNIT 
DETERMINATION NO. 1 

MONTANA OF 
TEACHERS, 

and 

MONTANA C 
ASSOCIATION, INC. 

-vs-

KALISPELL SCHOOL DI 
NO. 5, 

pon:derrt.. 

MONTANA 
BOARD PERSONNEL APPEALS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINDINGS OF FACT 
CONCLUSION OF LAW 

AND 
RECOMMENDED ORDER 

* * * * * * * * * * * * * * * * * * * * 

The Montana filed for a new unit 

determination and on on 2, 1980 proposing a unit of 

Kalispell School comprised of secretaries, 

clerks, bookkeepers, , assistants, monitor, and 

multi-media employees. It to exclude administrative 

personnel, , , ans and food service and 

cleaning personnel. petitioned on January 16, 

1980, sagreeing Lloner's proposed unit. Respondent's 

proposed was , part-time and seasonal 

employees , bookkeepers, clerks, food servlce 

workers, food , aides, library aides, monitors 

and tutors. 's exclusions were those excluded 

by the act. The Association petitioned 

to intervene on 5, 1980. 

held on February 21, 1980 

hearing the parties agreed 

During a 

and immedi 

that the issue was food service employees and 

tutors should be ln by Petitioner; whether 
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certain positions, as 

because they are ..LUt:HL..l ; 

below, should be excluded 

, as Petitioner later urged, 

whether some of are supervisory. Petitioner was 

represented by Mr. 

Respondent by Mr. 

The 

l Brown; Intervenor by Mr. James Adams; 

following: (l) That the 

temporary on an as-needed basis for the 

nurse would and (2) that the Secretary 

to the , Secretary to the Assistant 

11 Superintendent of and Deputy Clerk would be excluded 

12 from the 

13 

14 

15 1. 

16 II appropri 

17 2. 

18 II unit. 

3. Are or 19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

confidential 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

l. 

J . 

k. 

l. 

II. 

the 

to the 

the 

the 

the 

the 

2 

should be included in an 

included in an appropriate 

following positions occupied by 

? 

Director. 

Secretary/Telephone Receptionist. 

Administrative Assistant. 

School Principal. 

High School Principal. 

stant Principal {Linderman). 

(Edgerton). 

(Elrod). 

(Hedges). 

(Peterson). 

(Russell) 

of Special Services. 
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4. Are 

personnel? 

The 

full-time, , 

Based on 

III 

on 

occupied by supervisory 

ate unit would include 

seasonal part-time personnel. 

rPrnrrl, including the sworn 

testimony of ses, I as : 

1. 1 5 comprised of a high 

school; a junior high units (an 8th and 9th grade 

building a ); elementary schools; a 

special 

Each of 

The special 

officer of 

a administration office. 

by a principal or assistant principal. 

a director. 

the Superintendent. 

The chief executive 

He is assisted by 

the following : 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

i. 

j . 

k. 

l. 

m. 

Assi 

of 

of 

Director 

High 

scnoo.l 

of ;:,pecla.L 

s 

n. Food FJaHayta 

2. are 

school district's 

3 

units among the 

~~a"" Federation of State, 
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County and Municipal the custodian and mainte-

nance employees. 

certified staff. 

3. 

year which covers 

found belong 

Association represents the 

a during the 1978-79 school 

which it contends should be 

.The handbook, written 

under the of Director, deals with personnel 

policies covered by the handbook 

(Respondent's ) informally for several years 

with some 's officials and discussed 

conditions of 

A s ary :;cHt<u 

by the employer 

4. 

the district. 

several 6 8 

central at the 

elementary and j 

made all final decisions. 

in question here is used 

the handbook. 

35 workers are employed by 

2 hours per day; however, 

day. Food is prepared in a 

transported to the various 

for serving to students. 

19 Most of food high school wo.rk in the 

20 preparation of ; some , act as hostess and count 

21 tickets. In rooms servlce employees' job is to 

22 II serve food, act as , money and send the money to 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

the bookkeeper at Food service workers have some 

contact with the bookkeepers and other 

clerical personnel. them to help supervise 

students whi are room. 

5. The of employees in the outlying 

buildings are the principal who also schedules 

the hours aLu.,b, and bookkeepers. The Food 

Service Manager the food service personnel 

at the school. Two work at the student store 

are considered serv1ce employer. 
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6. Tutors ~LubeL teachers to provide special 

educational some They perform duties such 

as assisting in special services; assist in 

ordering 

and other equipment; 

used; 

supplemental 

as a teacher is a 

however, 

s, textbooks, audio-visual materials 

services offered and techniques 

pupil evaluation, provide 

ass and other tasks. Certification 

incumbents of the position; 

to persons with prlor 

teaching to with a degree in education. 

scheduled by the building principal 

assroom teacher's direction. Most 

7. Tutors are 

and work 

are scheduled 

the terms 

8. 

duties, 

Personnel 

The 

s 

3 day. They are covered by 

Director performs clerical 

correspondence, for the employer's 

labor relations matters. The 

Secretary assumes the involved when the Director 

prepares negotiations with 

labor organiz , grievances and unfair labor practice 

charges. The 

all labor 

9. The 

ln the same o as 

The primary respons 

and forward calls to 

personnel files which contain 

district. 

Secretary/Telephone Receptionist works 

to the Personnel Director. 

is to answer the phone 

. The Secretary on occasion 

assigns typing to Clerk. Both have equal access to 

the personnel 

work as 

10. The 

ln a single 

person who 

the 

performs the same kind of 

Adminstrative Assistant is located 

performs clerical duties for the 

the al and maintenance staff of 

l supervisor of that staff and, 

5 
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as such, handles s subordinates. He also 1s 

involved anv affecting custodial mainte-

nance employees. responses to grievances and 

other materials supervisor is involved. 

School Principal performs 

clerical duties a is responsible for a building. 

Her duties as are necessary typing, filing and 

assisting tasks 

supervisor 

therein to the same 

There are one 

working the same o 

them. 

. 

. He is a first line 

labor matters and is involved 

as Aam1n1strative Assistant. 

part-time clerical personnel 

as Secretary who assigns work to 

Principal at the Junior High 

School, the Ass (Linderman), the five Elementary 

Principals and the Services all perform duties 

involved line supervisor who is 

involved l extent of handling grievances 

and other personnel at level. Each has access 

to personnel offices. One principal 

serves on 's team. 

The Secretary of Special Services, the 

Elementary School 

High School 

'rlllClpalS, School Principal and Junior 

and give time off to other 

25 II clerical or as by the Principal or Director. 

26 

27 

28 

29 

30 

31 

32 

14. There neen or collective bargaining 

proposals from s Director during the 

last two or 

15. are a than are other employees 

on Respondent's Food service hourly employees 

are paid next Secretaries, bookkeepers and 

other are various levels on the 

schedule. 
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16. a of the overall unit. 

IV. INION 

A. Community I 

The Publ Employees Act requires 

that the s consider certain factors In 

determining a purpose of bargaining with 

the publ employer. determinations the objective 

is to fy a 

of interest. Di 

are united by a community 

and different public 

employers may di regarding the size of 

the bargaining 

usually a 

small 

can be more 

wuvic, however, the employer will 

to prevent a proliferation of 

a smaller unit because it 

and managed. The size of the unit 

determined goes of our and has a pervasive 

impact upon In many cases the size of 

the unit will 

the labor 

employees' freedom se 

will be an election, since 

a showing of interest. In fact, 

rights under the Act may be 

jepordized if not given to that proposition. 

All however, must be the community of interest 

question. If a of factors does not point 

conclusively 

unit best 

one or , one should look to the 

their 

B. Food 

The nrnnn~ 

workers 

it wants a 

employees the right to exercise 

. 

approximately 35 food service 

by Petitioner, because, I am convinced, 

bargaininig units. They urge 

that there a of interest among these 

empl (and groups petitioned for to find 

their proposed I am not persuaded by their 

reasoning, not of service and tutor personnel 
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work only a few 

kind of 

analogous a 

W'l:''"''' because they perform a different 

situation here is somewhat 

, manual laboring type of 

workers and office , one could not expect that 

the knowledge, 11 required of a food service 

worker would same or to that required of a bookkeeper 

or a a bookkeeper could not 

also perform as a server; , is to say a food server 

with the minimum not perform the duties of a 

skilled bookkeeper. I interchange among the employees 

affected if are placed in the same bargaining 

unit with aides 

Respondent's 

the lower on 

shows food service workers at 

employee pay plan. Although 

not control is a to considered. It indicates 

that the lower levels because of their 

17 skill level, or f. 

18 The 's fied at length regarding 

19 the "bargaining" which between members, of Respondent's 

20 proposed . I assume the objective was to suggest 

21 a history of col the groups the employer 

22 would have decl fact that the employer made 

23 all decis 

24 The process 

25 ment at To 

26 where there are 

27 would be 

28 Finally, 

29 not the same as 

possibility of such finding. 

was a meet and confer arrange

to collective bargaining 

obligations of both parties 

of food service workers is 

personneL; their (the food service 

30 workers) are less sedentary and more 

31 physical bv the 

32 A ations Board precedent is 

unnecessary to to s that the Board's primary 
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concern should orouo those employees who have 

substanti waaes, hours and other conditions 

of employment. In case spell School District I see 

similar to the basic five-unit four major 

structure adopted NLRB 75 for bargaining units in 

health care Mount Airy Foundation, 217 NLRB 

137, 89 LRRM 1067 ( 5 NLRB has divided those 

units into: (1) nurses, (2) other professionals, (3) 

technical , (4) clericals, and (5) service 

and maintenance , 217 NLRB 

131, 89 LRRM 1097 (1 ); Barnert Memorial Hospital Association, 

217 NLRB , LRRM 1 {1 ); Sisters of St. Joseph of Peace, 

217 NLRB 131, 89 LRRM 10 ; , 217 NLRB 

134, 89 LRRM 1108 (19 ) Respondent's bargaining units should be: (1) 

Teachers and tutors, (2) Custodial/maintenance, (3) Clerical and aides, 

and (4) 

c. 

As , tutors 

bargaining 

unit with food 

the latter two 

into one 

; 

service workers. 

not be placed in the same 

nor do they belong in a 

many of the same reasons, 

ate if grouped together 

a rate of pay than any of 

the employees wnom we are here. They are not required 

to be 

cations when a 

seeks out those qualifi

For those reasons and 

those discussed under A. I the tutors must not be 

placed same proposed by Petitioner. Although 

I am of in a unit with teachers, 

if any at 1, is not at issue here. The only issue 

regarding tutors is would be approprately placed 

in a unit of would not because there is 

a lack community of 
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D. 

The 

from coverage 

Act on July 1, ; 

determination 

Labor Relations 

a long es~ao~~bu~u 

them. The Board 

Employees 

labor relations employees 

for Public Employees 

same left to this Board the 

an is. Although the National 

such employees, the NLRB has 

decisions, if exempting 

rsonne~ A~pea.ls, because of the similarity 

of our Act and , been guided by NLRB precedent. 

In NLRB , 17 LRRM 394 (1946) the NLRB 

11 II decided that those who assist and act in a confidential 

12 

13 

14 

15 

16 

17 

capacity to who 

of labor 

file 

in a to 

policies. 

'managerial' 

al functions in the field 

a bargaining unit of rank and 

were "· .. employees who are 

, and effectuate management 

we considered and still deem to be 

and make operative the decisions 

18 of management." 

19 NLRB . 115 NLRB 722, 37 LRRM, 

20 383 (1956) that 'confidential employee' used in 

21 the Ford case should lowed. It went on to exclude 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

as confidential 

confidential capacity to 

effectuate management 

who assist and act in a 

formulate, determine and 

field of labor relations. 

Speci , as were the secretaries to a 

personnel and an manager because they were involved 

in labor 

More NLRB has the secretary to a 

district , was a the employer's bargaining 

team, was a confidential because she acted in such capacity 

to a who was , determining and 

effectuating 's labor relations policies. Siemen Corp. 

224 NLRB 216, LRRM 5 ( ). is the criteria which 

10 
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should be adopted s , i.e., if the employee for whom 

the exclusion a confidential capacity, during 

the normal cou.r·se 

significantly 

or duties, to a person who 1s 

ing the 's l 

excluded any 

, determining and effectuat-

, the position must be 

In applying that criteria to 

the case one must remember that from 1973 to 

1979 there was no for confidential exclusions, 

although considered it; therefore, 

the term 11 1 employee" should be construed 

narrowly. It the supervisor has significant 

involvement 

the employee's 

, policies and then only if 

lS assist such superior. Incidental 

or occasional warrant an exclusion nor 

should than on the part of the superior 

warrant one. 

In applying to the Secretary to the 

Personnel , I am compelled to conclude the incumbent 

is a . The record shows she 

regularly duties assisting the Personnel 

Director who is as as else in the district in 

formul , labor relations policies. 

According , he the person responsible for the 

district's labor 

administers contracts 

His secretary 

He strategy, negotiates contracts, 

and other documents, 

capacity. 

same 

Telephone oos 

Her primary to answer 

proper party. 1 1n on 

her prime 

personnel related tasks. 

that she types correspondence 

acts in a confidential 

General Clerical Secretary/ 

the Personnel Director's office. 

and direct calls to the 

only secondarily to 

excluded as a confidential 
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labor relations Sl!OU.LU any of the other positions 

for which "'~"~ exclusions. None of 

those ' a confidential capacity to a 

person who formulating, determining 

and effectuating 1 ; first line supervision 

personnel a.re. are involved in labor relations 

cannot be denied; 

They must be s 

labor ations 
"-"-==~ 

contract proposal 

must be If 

involvement does not suffice. 

the formulation . . . of 

an occasional recommendation for a 

bill. The involvement again, 

cannot pass the test neither 

can an assistant, Le., can no confidental labor relations 

employee unless None of the others does. 

E. 

During the Respondent urged that certain 

of the positions 

also supervisory and ,;mnuu 

for that reason. 

contention. 

visory 1on lS 

High, and 

were confidential were 

from any bargaining unit 

simply do not support such 

of itions for which the super-

( to the High School, Junior 

do not j uu~:~m"'"' 

Director of Special Services) 

ln making or recommending 

those personnel 1 3 02 MCA. This Board must 

look behind the of rPrrri said-to-exist authority in 

order to 

exerc1se 

supervisory personnel actually 

respect to those statutory 

criteria or routine, broadly reviewable 

decisions. , NLRB 77 (1976), 92 LRRM 

1145; I 2 NLRB 425 (1973), 83 LRRM 

1337; , 191 NLRB 314 

(1971), 77 LRRM ; Wash. Inc., 190 NLRB 326 

( 1971), LRRM 1 1 s exercise of authority is 

routine 1 i.e., established procedures, the 
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position should 

Steel 7 ) , 

2 

the bargaining unit. Emco 

LRRM 1747; Pinecrest 

(1976), 91 LRRM 1082; Mountain 

Manor Nursing, ; , supra; Precision 

Fabricator, 101 NLRB 1 (19 ), LRRM 2268. The only real super-

visory are 

made by 

exercise 

v. 

Principals and the Director. Those 

are and are made without the 

The appropri purpose of collcetive bargaining 

under 39-31 personnel, including 

aides, bookkeepers , the employer Kalispell School 

District . 5 employees, tutors, positions 

in other 

personnel, and 

L 

officials, supervlsory 

ations employees. 

RECOMMENDED ORDER 

An election by oallO shall be conducted under authority 

.26.555 et seq. ARM. of 39-3 08 MCA 

Exceptions of , Conclusions of Law and 

Recommended rnav twenty days of service 

thereof. If no with the Board of Personnel 

Appeals Recommended Order shall become the 

Order of the Board. 1 be addressed to the Board of 

Personnel Appeals, 

Dated thls~~~, 

, Helena, Montana 59601. 

Mav, 0. 

BOARD PERSONNEL APPEALS 
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and of ---.L7:LA-'='~~··=· ~·· ____ _ 
1980 mail a of Findings of Fact, Conclusion 
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of Law 

Daniel D. Johns 
MURPHY, ROBINSON, 
1 Main StrPPt 
Kalispell, 

Jim Adams 
Montana 
P.O. Box 5600 
Helena, MT 5 

12 II Cordell 
Montana 

13 II p. o. Box 
Helena, MT 596 
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Kalispell School 
P.O. Box 788 
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