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RECEIVES
May 2 8 1980

BOARD oF
PERSONNEL APPEAL 3
IN THE DISTRICT COURT OF THE SIXTEENTH JUDICIAL DISTRICT OF
THE STATE OF MONTANA, IN AND FOR THE COUNTY OF CUSTER

ok ok X R ok ok R R R & K & % &2 & X% K X %

CITY OF MILES CITY, MONTANA
a municipal corporation,

Petitioner, No. 16,878
V. JUDGMENT
AMERICAN FEDERATION CF

STATE, COUNTY, AND MUNICIPAL
EMPLOYEES, AFL-CIO, and

THE BOARD OF PERSONNEL APPEALS

an agency of the State of
Montana,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Respondent. ‘)
K % kK k & %k R £ & & % R % K X K K & % & Kk
The Court having entered its Crder on May 14, 1980, hereby
enters its Judgment in accordance with said Order as follows:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
1. That the Respondents have judgment against the Petitioner
and that Petitioner's Petition for Judicial Review be dismissed in

its entirety.

DATED thi&ﬂzz day of May, 1980.

s MARETIN

DISTRICT JUDGE

214:E:4
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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALDS

TN OTHE OMATTER OF UNIT DETERMINATION #7-79:
AMERTOCAN FEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOYEES,
ARPL-CIO,
Poetitioner,

ORDER

CITY OF MILES CITY, MONTANA,

)

)

1

!

]

)

)

-y - }
)

}

W, DREAN HOLMES, MAYOR, 3
)

]

Emplover.
N T S S T T T - S S S SR S S S S S S N S

The Findings of Fact, Conclusions of Law and Recommended
Qrder were issued by Hearing Examiner Stan Gerke on June 18,
1979,

Emplover's Exceptions to Findings of Fact and Conclusions
of Law were filed by Kenneth R. Wilson, City Attorney of Miles
City, on July &, 1979,

After reviewing the record and camsiéaring the briefs and
oral arguments, the Board orders as follows:

. IT IS ORDERED, that the Exceptions of Emplover to the
Findings of Fact, Conclusions of Law and Recommended Order
Filed by Mr. Kenneth R. Wilson, are hereby d@nieﬁ,

2. IT I8 ORDERED, that this Board therefore adopts the
Findings of Fact, Conclusions of Law and Recommended Order of
Hearing Examiner Stan Gerke, as the Order of this Board.

DATED this 7% day of ! 1979,
W/

BOARD OF PERSONNEL APPEALDS

\_4&‘:”.

By 4 5 il
v Arent Cromley
Chalrman

0k % Rk % 0k R R % R ok W R Ok R R & & % k& & & K ok % Kk K R

CERTIFICATE OQF MAILING

I, Jennifer Jacobson, do hereby certify and state that I
mailed a true and correct copy of the above ORDER to the
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following persons on the  J3 ‘day of

Kenneth R, Wilson, City Attorney
Miles City

City Hall

Miles City, M7 59301

George Hagerman, Field Representative
AFSUCME, AFL-CIO

600 North Cooke

Helena, MT 53601

W. Dean Holmes, Mayoyr
City of Miles Clty
ity Hall

YoMiles Clty, MT 59301

1979
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BEFORE THE BOARD OF PERSONNEL APPREALS
IN THE MATTER OF UD #Y-79:

AMPERICAN FEDERATION OF ESTATE,
COUNTY AND MUNICIPAL EMPLOYEES,
AEL-10,
Petitioner, ~ FINDINGS OF FACT
CONCLUSIONS OF LAW
AND RECOMMENDED
ORDER

-

Crry OF MILES CITY, MONTANA,
W. DEAN HOLMES, MAYOR,

i T

Employer.
E O O S S T SR R S S T S (R R R S SR G S S |
Petitioner in above captioned matter filed Petition for New
Unil Determination and Election with this Board on February 3,

1979, for certain employees of the City of Miles City, Montana.

. of all cofficers of the police department excluding the Chief and

- Assistant Chief.

On February 15, 1979, this Board received a counter-petition

from the Employer. The Emplover proposed that the appropriate

punit should consist of all appointed police officers of sergeant's

. rank or lower.

A formal hearing in this matter was conducted on March 16,
1978, in the Conference Room, City Hall, Miles City, Montana,
before Stan Gerke, Hearing Examiner. The hearing was held under
authority of Section 39-31-207 MCA and 1n accordance with the
Montana Administrative Procedure Act (Title 2, Chapter 4 MCA).

The purpose of the hearing was to determine an appropriate

- collective bargaining unit. Petitioner was represented by Nadiean

Jensen, Field Representative, Montana Council No. 9, American

Federation of State, County and Municipal Employees, AFL-CIO,

EHelena, Montana. Employer was represented by Kenneth R. Wilson,

City Attorney, Miles City, Montana.
STIPULATIONS

The parties stipulated that the police force consisted of
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The Chief of Police, the Assistant Chief of Police, one Detective

Lieutenant (alse functions as Shift Commander), four Lieutenants

{Shuft Commanders ), and nine Patrolmen for a total of 16 employees
185UES

The Emplover contended that the five Lieutenants, also known
as Shift Commanders, are supervisory employvees pursuant to Section
39-31-103(3) MCA and should be excluded from the appropriate
bargaining untt.

Also, the Ewmplover contended that the purpose of the author-
ization cards used by tﬁ& Petitioner was misrepresented and the
cavds were gained by fraud. Thervefore, the Employer deduced
that the 30 percent showing of interest requirement had not been
met in accerdance with Board's rule ARM 24.26.512(5).

FINDINGS OF FACQT

1. Testimony revealed that the four Lieutenants, also
knowrn as Shift Commanders {(Lt. James C. Smith, Lt. Edward Curnan,
Lt. wWade Schmidi, and LU. Bobbile Joe Stabio) are each in charge
of separate eight-hour shifis consisting of twe Pabtrolmen.
According to Lt. Smith, the Shift Commanders are "nol so much
anymere' in charge of the Dispatcher assigned to the shift.

2. t. Detective John Uden testified his primary assignment
was that of investigating crimes; however, he sometimes performed
as Shift Commander and assumed the duties of that position.

3. The Shift Commanders spend 20 percent of their time
during each eight-hour shift in a car patrolling or walking a beat
Lt. Smith testified that at no time he would spend more than ten
percent of his time in the office. Lt., Curnan ftestified he spent
the majority of his time 'up the street! working with the Patrol-
men.

4, It is undisputed that the Shift Commanders cannot hire,
terminate, promote, reward, or transfer employees, nor can they

adiust grievances of other emplovees.
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5. Chief of Police James M, Certain testified that shift
Commanders are, "in charge of any disciplinary action during this
eright-hour period." However, LU. Smith testified that 1f he
should discipline any officer, that action taken is not final,
but is reviewed by the Chief for firal action. Lt. Curnan
testified that he could send an officer home if that officer did
something wrong, but ceuld not fire him or suspend ﬁim. Lt.
Curnan did tegtify that he could recommend disciplinary action
but admitted he had never done so. Lt. Curnan added that he
reaily didn't know 1f his recommendaticon would be effective. It
appears the Shift Commanders' authority to discipline 1is gquite
limited and surely is subject to review. In addition, discip=-
linary recommendations made by Shift Commanders appear not to be

effective 1f recommendations are made at all.

6. Chief Certain testified that shift Commanders are "the
only man [men)] who is jare] autherized to pay overtime in our

structure. " Chief Certain added that Shift Commanders sign their
own timesheets. Lt. Curnan explained that he did approve overtime
worked by patrolmen on his shift; however, because he usually
wasn't present to authorize the overtime to be worked, he would
approve timesheets after such time was worked. Under direct
examination, Lt. Curnan first testified he approved his own
overtime but medified his testimony and explained, " I turn 1t
into the Chief and he, actually, 1 guess, he ... he gets 1t . . .
he ok's it, 1f its valid." T find that the approval of timesheets

by Shift Commanders 1s routine and/or clerical in nature.

Apparently, the Chief of Police gives final approval.
7. Chief Certain, George W. Hurs, Councilman and Chairman

of the Police and Fire Committee, and Counsel for the Employer
emphasized "management meetings” that are held usually monthly
and are attended by only Lieutenants and above. Lt. Smith
testified, "well, wormally . . . normally the Chief and Assistant

Chief, well, theyire . . . they're more or less the main speakers




Tﬁand we're [Lieutenants] . . . we've there to listen and try to

éf@llww through on what they'd like to have done.’™ Lt. Smith and
BQLtQ Curnan both testified they have input into thm‘manaqmment
4£me@ting@; however, neither could recall any policv(s) being

)
Sifmrmmjaﬁ&d ag a result of their input or suggestions. I cannot

ﬁﬁfimd that attendance by Shift Commanders to the "management

7ﬂmﬁ@timq3” suggests that they are supervisory.

i

i
R & . I find that the Shift Commanders direct and assign work

9/ to the patrolmen on their shift in accordance with standard
10/ operating procedures. This is primavily supported by the testimony

hoof Lt. Swmith.
}

EQ? 9. Lt. Smith testified he could see no reason why other

o e . ; Y . ) -
73{p@llﬁe officers (Patvolmen) could wnol perform many of the duties

" isted as supervisory functions on Employer Exhibit No. 2 {(State=-
Iﬁfment of Dutiles prepared by Lt. Smith). Lt. Smith added, "It has
zﬁibeen done before." Lt. Smith explained that the duties he now

1/ lhas as lieutenant are not different from his duties when being a

Tgﬁaerg@anﬁ. He added that, if sergeants were on board now, they

o) . . , ; . .
95 could perform the same duties as lieutenants. Further testimony

20 ) ] . X : - ¢
U revealed that Master Patrolmen occasionally perform ag Shaift

RIS .

<l Commanders,

ey _ , R ; N ~ 1 ;4
‘Qﬂ 10. Agsistant Chief of Police Charles Beauchobt testified
43 that a fellow police officer gave him an authorization card of

24 the Petitioner; Beauchot did not talk to a representative of the

g o _ o _ ,
XJ;Petitznnere Beauchot explained that he was not asked to sign a

26 card and added, "He [fellow police officer] asked 1f 1 was

Q?ﬁintareﬁted in hearing what the union representative could offer

EBgaur department, and he said i1{ I was to just go ahead and sign

29 the card . . . he did state there is no obligation.” Beauchot

jﬁitﬁﬁtifiad that he did not sign the card.

31@ 11. Emplover’s Exhibits #1 and #9, both written agreements

ngbetwe@u the Miles City Police Protective Associatilon, representing

iih& pelice officers, and the City of Miles City, the Emplover,

H
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?€W$yﬁ identified without hesitance by all witnesses. Employer's
2iﬂmhibit #1 was explained to be the initial agreement implementing
3§th@ "lieutenant structure" within the police @ﬁpa{fmemt.
4:Hmplmy@r’$ Exhibit #9 was described as the agreement to continue
&3th@ "lieutenant structure' and an agreement on a salary schedule.
51Thﬁ exhibits were noted as contalining "wages and working condi-
7itimw$“_amd testimony clearly indicated the agreements were
.8¥r@mmh@ﬁ through negotiations between the police officers and Lhe
Q?Kmploy@r. Emplover's Exhibit #9, the current written agreewpent
10?batw&ﬁn the parties, expilres June 30, 1979. 1 find that bhoth
%Téexhibits are working agreements rveached through collective

3*§bayga1n1ﬂg, and Employer's Exhibit #9 1s 1n force and effective

13/ vhrough June 30, 1979.

4% 7 DISCUSSION
153 The Employer contended that the five Lieutenants should be

 excluded from the appropriate bargaining unit because of super-
17Qvi$ozyxstaﬁu5. Section 39-31~103 MCA defines "supervisory
igéemplay@e“ as "any individual having authority in the interest of
:thﬂ emplover to hire, transfer, suspend, lay off, recall, promote,

~discharge, assign, reward, discipline other employees, having

911 L ‘ . - ;
1 resvonsibility te divect them, to adjust their grievances, or
22

%eff@ctively to recommend such action 1f in connection with the
?for@qefng the exercise of such authority 1s not of a merely
‘IQUtiHQ or c¢lerical natuve but requires the use of independent
fyjudgmeﬁt.” In reference to Findings of Fact #4, the shift
iCommanders cannot hire, transfer, promote, discharge, reward or
tadjust grievances of other employees. Aside from one example of

"sending a patrolman home early during a shift because he "did

f',s;(}1’&53“‘{;}'3;’E_hg wrong,! the Shift Commanders have little authority to

I discipline (see Findings of Fact #5). It was also found that

! shift Commanders had no impact in recommending disciplinary
99 ‘ . : :
ﬁ“iacﬁzon and surely did not possess the authority to suspend for

ldisciplinary reasons. S8hift Commanders assign work and direct




1

¥
“the patrolmen in accordance with standard cperating procedures

Findings of Fact #8). Exercising independent judgment is a

fhey factor in determining 1if an employee 1is supervisory. The

douse of rountine, standard opevating procedures 1z surely not an
hhexample of the use of independent judgment. The Shift Commanders

16!

1s

181

19 .

cwere found te be approving overtime worked in a clerical fashion
| (see Findings of Faclt #6) and attended '"management meetings®
ﬁmux@ in the role of a spectator than a participant (see Findings
ol pact #7). Testimony further revealed that the duties of
Licvutenants were no different than that of sergeant. There is
Plittle doubt that the duties performed by the Shift Commanders
Cfall short of the definition of a "supervisory employee."
The second issue presented by lLhe Fuployer was the conten-
tron that auvthorization cards were galned through misrepresenta-
cticon.,  Only one witness, Assistant Chief of Police, Charles
iBeauchQﬁ, gave testimony relating to this matter (see Findings
Lof Fact #10). Mr. Beauchot testified that a fellow police
@foicef offered him an authorization card; Mr. Beauchot did not

talk with a person representing the Petitioner. In addition,

Mr. Beauchot testified that he did not sign a card. The testimony

“given is void of any foundation for the Empi@yér*g contention of
imisrepresentation and, therefore, f{inding no merit in the charge,
ﬁl dismiss the Emplover's contention.

In reference to Findings of Fact #11, a working agreement
7pre$@nt1y exists between the Emplover and the police officers
who are represented by the dMiles City Police Protective
_As%@@iaiion. According to the Rules of this Board, the proper
Sp@titiOﬁ that should have been filed to represent the police

o ficers was a Petition for Decertification instead of a Petition

- for new Unit Determination and Flection. However, the Petitloner,

as pointed out during the hearing, had no knowledge of the
‘existing working agreement hecause 1t was not flled with this

"poard in accordance with ARM 24.26.501. Since the petition
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32

filed should have been denominated as a Decertification Petition,

the petition is hereby amended to read Fetition for Decertifica-

tion. Because the petition is considered a Decertification
Petition, the incumhenlt representative, Miles City Police
Asgeciation, shall appear on the ballot. The difference in
procedures between a Petition for Decertification and a Petition
for Unit Determination and Election is not significant and no
harm can be shown to the Employer. The existance of a harmless
error is no basis for the dismissal of the petition.
Employer made the following motion during the pre-hearing

conference:

Comes now the City of Miles City and hereby moves to

dismiss the petition of AFSCME on the grounds that it

fails to set a claim upon which relief may be granted

and upon the further grounds that the ex &m}n er has

ruled that the petition ig invalid [valid]™ without

proof and has improperly placed the burden of proof on

the answering party (City of Miles City) and counter

petitioner to which such ruling counter petitioner

objects. Then as a further grounds for such objection,

the City alleges that its incumbent upon the petition

AFSCME to establish preponderance of the evidence that

the bargaining unit that they propose containsg no

administrative or supervisory personnel.
which was modified by the Emplover at the closing of the hearing
to include: Board's Rule ARM 24.26.512(4){a through f) sets
forth what a Petition for New Unit Determination and Election
shall contain. Part (4)}(d) discusses existing contracts covering
any employees in the proposed unit. Petitioner's petition does
not address the existing contract, thus, the petition is incorrect

1 hereby deny the Emplover's Motion for the following

reasons., First, the documentation of the 30 percent valid

authorization card regquirvement is an administrative function and

cannot be challenged. Secondly, 1t was found that a bargaining

]AELhough the word Yinvalid" appears in the written Motion made by the
Employer, the intent of the Motion, further explained by the counsel for the
Employer, was that the Employer was objecting to the acceptance of Petitioner's
petition by this Board without further proof to the Emplover that the 30 percent
gipned authorization cavd reguirement had been made. Thus, the word "valid" is
proper to lend the preper intent to the Motion,




Plunit existed which included the Lieutenants. The Emplover

frsecked to change the status guo by requesting that the Lieulenants

5
gt

Svbe excluded. By this action, the Emplover ig assuming the

4" burden~of-proof. Thirdly, the petition filed by the Petitioner
5%wa@ modified to be a Petition for Decertification, thus being

B correct.

70 CONCLUSIONS OF LAW
K 3& A unit consisting of all police officers employed by the

9 city of Miles City, Montana, with the exception of the Chief of
?0@§01i¢e and the Assistant Chief of Pelice is an appropriate unit
71ﬁfur purpeses of collective bargaining under Section 39-31-103(2)

imea and Section 39-31-202 MOA.

13 RECOMMENDED ORDER
14, 1t is ordered that an election by secret ballot shall be

15jcmnduct@§ as early as possible, in accordance with the rules and
6 regulations of the Board of Personnel Appeals, among the employees
17 3in the above desgcribed bargaining unit, emploved by the City of

WBiMiles City, Montana, on February 3, 1679, to determine whether

"9 or not they desire to be represented for purposes of collective

20 bargaining. The ballot shall include the existing bargaining

21{rep{esant&tive, the Miles ¢ity Police Protective Association,

?zith@ American Federation of State, County and Municipal Emplovees,

EgiAF&mCIO, and No Representative.

24 SPECIAL NOTE

25 In accordance with the Board's Rule ARM 24.26.107(2), the
20 above RECOMMENDED ORDER shall become the FINAL ORDER of this

i

o

fiﬁoar@ unless written exceptions are filed within 20 days after

28 cervice of these FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
291

3
H

RECOMMENDED ORDER upon the parties.

30 DATED this /§™ day of June, 1979.
S BOARD OF PERSONNEL APPEALS
32

AL

= Stan Gérke
Hearing Examiner

By




g W‘\PREE} FCATE OF MALLTNG
<;Mw;mww¢% hereby certify and state that on

the ‘Mm__m uy @ﬁ Juwo 1979, a true and corvect copy of the
;“%n sve captironed FINDINGS OF FACT, CONCLUSIONS OF LAW, AND

i‘:EUKCLMWﬁﬁﬂNLﬂﬁU ORDER was sent to the following:

CWL Dean Ho?wwa, Mayor
Lt

iCity of Miles

¥

;. o \,..:}f Hall

27

28 .

30

31

voMiles City, MT 59301

Kenneth R. Wilson, Clty Attorney
City of Miles City

City Hall

NILU& City, MT 59301

u@mxgw F. Hagerman, Field Representative

4 AFSCME, AFL~CIO
H00 North Cooke Streetb
3 Helena, MT 59601




