
1 IN THE DISTRICT COURT s 

RECEIVED 

MAY 2 R 1980 

BOARD OF PERSONNEL APPEALS 

JUDICIAL DISTRICT OF 

2 THE OF MONTANA, AND FOR THE COUNTY OF CUSTER 

3 * * * * * * * * * * * * * * * * * * * * 
4 

5 

6 

7 

8 

9 

10 

11 

CITY OF MI C , ) 
a municipal corporation, ) 

) 
) 
) 

v. ) 
) 

AMERICAN FEDERATION OF ) 
STATE, COUNTY, AND MUNICIPAL ) 
EMPLOYEES, AFL-CIO, ) 
THE BOARD PERSONNEL ) 
an agency ) 
Montana, ) 

) 
Respondent. ) 

. 16,878 

JUDGMENT 

12 * * * * * * * * * * * * * * * * * * * * * 
13 II The on May 14, 1980, hereby 

14 enters Judgment said Order as follows: 

15 IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 

16 l. judgment against the Petitioner 

17 and that 's Judicial Review be dismissed in 

18 its entirety. 

19 DATED 

20 

21 

22 

23 

24 

25 

26 

27 

2811 214:E:4 

29 

30 

31 

32 

I l 

'\ 

DI CT JUDGE 
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a , 

4 

5 

(J 

7" 

g, 

tJ 

10 

II 

12 

S OF MONTAN2\ 
r<::.:; I.. l" El, 

N 'll:T'l'E DE'I'E ON # 7--

1 

t. 1 r ~ 

vs --

CI '?Y OF 1'11 LES CITY, ~10NTANI\, 

" DE ilN llDLME:S, MAYO , 

oyc:: , 

***'** * Y,; * 

) 
) 
) 

) 
) 
) 
) 
) 
) 

0 !\DE 

************ 

T!·h~ Findings of Fact, c:t ions of Law and Recommended 

r wore isstJed 9 E ner Stan Gerke on June 18, 

13' 1979. 

14 T;'mr>J.oyer's Excep i s Findings of Fact and Conclusions 

15-- of Law were led Kenneth R. Wilson, ty Attorney of les 

161 Ci , on July 6, 197 . 

17 r re record and de ng the briefs and 

18 oral arguments, the Board orders as follows: 

19 .1 • 1 T LS OfWEHED, that l:hc Exceptions of E oyer to the 

20! n ngs of Fact, Con us s f Law and Hecommended Order 

21 fi.led Mr. Kenneth R. Wilson, are denied. 

22 ,_ 2. IT IS ORDEHE , that this Board therefore a ts the 

23! Eindings of Eact, Cone us 
' " 

s of Law and Recommended Order of 

24 

25r 

26 

27 

' 
28 II 

29 

He 

• 

g ncr Stan Gerke, as the Order of this Board. 

DATED this of ~~~ 1979. 

BOARD OF' PE ItSONNEL APPEALS 

30 * * * * * * * * * * * * * * * * * * * * * * * * * * * 
31 

32 

;: 

CEH'riF'ICATE OF MAILING 

I, r , do he eerti and state that I 
mailed a true and correct copy of the above ORDER to the 
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23 '· 
I' 

241, 

25 

26 

27 

28 

29 

30 

31 

32 

following rsons the 

P.. lson r 

Hall 
r HT 5 J 

Geo !!a rman, e d 
.AFSCME, .AFJ>,CIO 
600 North Cooke 
Helena, MT 59601 

W. Dean Holmes, 
of Miles 
Hall 

MPJ 

Miles r MT 59 

• 

19 79: 

At 

ve 

~--



1 PER APPEALS 

;>i N Of UD ~' 

3 FEDERATI OF S'I'ATE, ) 
) 

4 
~JUN C EMPLOYEES, 

si Pe oner, 
I 
" 6; 

vs. 
i 

7 I CI'I'Y OF ~nLES CITY, MONTANA, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

FINDINGS OF FACT 
CONCLUSIONS OF LA IV 

AND RECOM~lENDED 
ORDER 

I w. DEAN HOL!'!ES, MAYOH, 
81 
• I 
0! 
,y' 

i 

JOI 
I 
i 

11 I 

I 
121 

1) 

Pe 

Unit 

1979 

7:: * 
oner 1n 

on 

certain 

I 

* ·;+: * * * ·};; * * * * * * * * * * 
c oned r l New 

Elec ()]\ s Board on 3' 

s 0 of Ies ~iontana, 

The Pe 
14 i 

one es the r ate ba t to consi 

1 of all of cers of the 
15 I' i! 

16 
Assistant of. 

17 

18 

On arv 1 ' 
q'"7Q 
~ I ' I 

JCe excl f and 

tbir; Hoard rece a on 

1oycr p t.hat: appropriate 

19 : 
t ld consi of all appointed police of cers of r;ergeant's 

20 

21 

22 . 
I 

I 
23 i 

24 

2,
,) 

26 

27 

28 

;; 

or lower, 

A 

1978, in the 

Stan 

Montanu Adm . .i 

of 

co11 

Jensen/ ld 

,, ,, 

in s matter was rnnr1 on 16, 

renee Room, Ci 1' city, Montana, 

t:xamlner. The hearing was held under 

n 39-31-207 MCA in accordance wi 

tve Procedure Act (Ti e 2, Chupter 4 MCA). 

wa~; to un appropriate 

oner waE: by Nadiean 

Montana Council No. 9, Amen. can 

29 of State, pal Employees, AFL-CIO, 

30 He 

31 c:l 

32 

1es 

The es st 

WdS r·esented by Kenneth H. Wi on, 

IPULATIONS 

1 force consisted of 



2 

3 

4 

5 

11 ( l 

( Sh t. Cormnaude 

") s f of l1ce, one ve 

s St; .ft. Cc.Hnm,.;-_!Ji r) I our 

Patro m<:tn fo l of 16 

SUES 

f_·ive r.,-i.eu l also 

6 c ]i a"" ft Commander , are upcrv isory cmpl r.qecG pllro3UiHJt to 

7 39- - 03(3) MCA 

8 barg 

g 

ncJ mu t . 

A.Iso, the 

10 

11 

12 

13 

14 

15 i 

I 
161 

I 

17 !' 

Izat.:t.on cards 

caJ.·cis 1ve1 e qa1 

at 30 

met in 

1. ti'es 

lmown as Sh i 

Lt .. Wade Schn 1 dt, 

18 of separate 

19 to Lt. 

20 anymore 11 J.n 

21 2. Lt. 

exclu from ate 

toyer the purpose of 

Peti L1 one t' I.Jt1s ;:-::; l-Pn rn.<~ and the 

the l deduced 

11hoHi ng of terest rement had not been 

ttl Boa 's rul.e liRM 2•1.26.'il2(ci). 

FINDTNCS OF 1'.1\CT 

reveaJed i:he ur r:ut~end.nts 1 also 

(Lt. .lames c. Smith, Lt. Edward curnan, 

and I.L ic ~Ttl~ Stal1i0) a1:1~ t! 111 charge 

C011f3l S of t\Vo Pa t.rolmen. 

t:h, the ft. Conunanders arc Hnot. so 

assi to tJ·le ft. 

v~ testj_ s pr assignment 

22 'I was of lnvec;t OI c• ' ,) r " ,,) s performed 

position. 
lr 

2311 as 
li 

assumed the ft 

24 3 . ft 90 of r 

2511 I 
i· 

e el ift n a car pa ling or a beat 

26li It !: _} • tes eel t.hat at no t:[me he would more than ten 
II 

27 s ce. . Curnan fi he spent 

28 of h s " ;;treet" working th p 

29 i: men. 

3o I': 
4. 

it 
I! 

31 11 te 
ii ,, 

32 i! · u st. 

It is ft. Commanders cannot. 

I or t~ran::; ter oyees, nor can they 

of other emp 



I f i·.:_:; lV[ , C C fi d that 

(: l-l sc: J p 1. 11a_t'Y C1C on du s 

3 c u ·iod, lW<"''J<"'I" 1 ( Lil te .Lf at if he 

4 J.d I i ft d!t d on taken not nal, 

5 rev.1 for act:1on. Lt. Curn1m 

6 i1 t1est ed t ] an <>f home thut o oer d 

7 

B 

9 

10 

11 

12 

13 

sometJJJ 

currLan did 

btlt adnd 

rea"] d 't knm.; 

~::.:tp:r>cars ft 

t.e(i cure 

lirllHY 1.-ecommel:tda 

t t Le hin1 or ou Lt. 

I. cou d dis pli 

never done so. Lt. CuLnon 

f s recommend on ~o;ould e It 

t:o ens Inn is quite 

subject to on{ 

on:::> made-; not to be 

14 e if on~:; r:1re ma atoll. 
I! 

151/ 
1611 !. 

li ,, 
nli 

ii 

1811 

1911 

20 

21 

221 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

6. f Certairl to 1 ed t ft_ are "the 

only man [men l [are lOLL zed t.o pllY .HI our 

s t~ruc.:t.urt:::. 11 cf Ce.rt:ain tl1at Sl1ift Commanders sign their 

own L.t.. Curnan la that he did approve overtime 

wo patrolmen on s shift; howevor, booause he usually 

wasn 1 t to liiiOX:lZ to be , he would 

Ls LPJ:' t. was worked. Under direct 

exam1nat~1on, Lt. Cu f l.ll;t te;:::; fled he approved his own 

but s tes expl " I turn it 

i11t.0 ei • actudl y, l s, he he gets it 

's it, if its val 

comma ,, ,, 

II l nd t.hat t.he approval of timesheets 

ne r cl cal in nature. 

ently, the f of Po 1ce 

7. ef n, W. Hurst and Chairman 

of Police Counsel the Employer 

ized mee II t are held usually monthly 

and are L i.eutenants and above. Lt. Smith 

t.es ed, "well, l1y . no ly t~e Chief and Assistant 

f, we11, 'ro more or less the main 



II 

and 're J . we're t,o listen and to 

1 f 1 on t. t 'd li vc " Lt. 

:J 1
' Lt_. curnan both havt.:: t into the 

4 meet 

{.'" 
,) nnu ns a It o Ir 1 

J:ccal1 any ( s) be 

or su on;:;. T 

6 nttendance t:o Uw " 

7 tingr3 11 £? s t1:: tl1a t e:tre s s 

r~ B . I Lind t Shi rs di.rect and assign 

9: to patro their shift in accordance standard 

10 ~ operating proceduces, is prima1·:i:.t y £1 by testimon2 

11 of Lt. 

12 i 9' Lt. Smi tes ed he could see no reason why 

13 1 polic:c officer:; ( rolmen) could nol l of the es 

14·lls as sory ons on r it No. 2 (State-

1 ' ' . . o, ment ot es prepa by Lt U1). Lt:. th added, "It has 

Hi. been done n t th explained t:he es now 

17 :has ac; Lteutenant are not erent from s es when being a 

18 i' c· 
" He thut, if sergeant~s were on now, they 

19 could per the arne du es as lieutenants. Further testimony 

")0 ' ·revealed tha·t MdStPr Patxo men occasionally per as Shift 

2l Commande.:rs. 

22 10. Assistant ief of Pol ice ar1es fied 

L3 a 1ow ce o cer gdve h iUJ z on card of 

2·1 the Petitioner; Be.mc·!Jot d (l t tal to a s of the 

/!'·); 
Beauclwt ined dt he was not asked to sign a 

/C card and il llmc ce of cor] asked if I was 

27 .interested in l1ear wha he un1on could offer 

28: our he s d if 1 wns te just go ahead and srgn 

29 I c state 1.s no obl ig on. 11 Beauchot 

30' t.es t not sign c 
31 . 

11. 1 s it.s and #9, both written agreements 

321 between les Pol:ic:e prnt·f::.c"·t ve l\ESoci on, 

ice oft1cers, Ci of oyer, 



:; i ied t a J t:nc::;~.::;es. l 's 

jj a. 1n1 i11 t 1 

3 ~~ :-:·; t~ure 11 Hl Lhc poLice actment. 

4 loyer' L was cr dS d to 

::) HJicutenant s uctu.ce and an on a sal e. 

G t.s were EJ cont.ain 11 \,liJSlt.: and wo 

I " and clear y ind tfld 10 aqt·eeme11ts were 

8 r! rcacbed iat on the lice o cer~:; the 

0]' I oyer 

10 bcLJ,een 

11 

12 

13 tll 

14 

15' The 

Hi·· axel 

are 

oyer 1 ;:~ 

!'deC' 
~'··~ r 

ib t tt l CU!Ttc•nt 

ex.p::t:ccs ~Jutte 30, 1979. 

aareements reached 

tten 

I nd 

col 

nq, and l l' ... bit fl9 is in force and o 

June 30, 1 'l. 

D SCUSSION 

contended tllat the L tenants 

om roprii1te ba.t i.ni ng unit ause of 

d be 

17 coory .c;tatus. S 3 -31- 03 f'ICA de fines 11 Btroerv1 sory 

18 

19 the 

20 ,..:J..,' s 

21 

22 'e 

23' forego 

24 

25 j uu·~, .. -

26 • comman 

27 

28 i.i 

29 .,1 s 

30 . di 

31 

i 

11 a::.; nany 1 u.a l havino authority the int.erest of 

r to trar1:; lay off, recall, promote, 

ass1gn, reward, disc l other employees, having 

ili to rec L them, to ust r grrevances, or 

to action if in connection with the 

the exe1 sc of aJJthority is not of a merely 

or 1ca nature res the use of independent 

ll In re to F.i of Fact_ , the Shi 

cannot re, transfer, promote, discharge, reward or 

avances other l s 111dde from one example 

a patrolman ei.'lrly a shi because "did 

wrong, 11 Commanders have li tt,le authority to 

(see of Fact ) . It was· 1;o found that 

had no act sciplinary 

sure not ~";es au t.y to suspend for 

reaBrJI1:':::;" l assign work 



1 patro 1 

( l 

rda ·th st~a.ndd o 

c ll8), rc r; J e_pc 

,, ,, 

i ~> a 

ke n deb.~-: ·r an employee i 1sory The 

ne 1· tandard ng rocedures 1 urely not an 

~-') I ' e of ju t.. 

6 to be llCj me in a cl 

7 ( ;~ee F.l o.t mee " 
8i.ntore i the role of a ~.:;nt:.o:c .. LEl tor· than a cJ.Dartt ( ~:;ee Findings 

.of ··let ) •ro•· . - ~;;; ,,) revealr.;d that the e~3 of 

10 l c· !~_r:nant~:_:; \Vc~re ffe th~n that of sergeant There lS 

11;J.it rlciClUbt duties performed by the ft 

12 iall short of the on of .:J \)snpf:: ;;ory empl " 
13 The' sec(>11d L prc:s ted the 1 o_~rc:r wa~:; con ten-

1'1 lion that. autlwriz ; on ca '..JrTe gained throu 

15 on. Only one tness, Ass stant !:hie£ of Police, es 

16 ~; Betnlch(Yt, gave tes rela to t·.h i r; ma U:er (see ndings 

1/ ,of Fa •. :t jj l JVlr. t testi t.hut a llo1.; police 

1B' 0 cer of Clll ~i.za on card; Mr. Bcauchot d not 

19 talk a person repr·eser1ting the one.r. In addi on, 

20 ~1r. Be tes ed 1w d not r;ign a card. The testimony 

21 von is void of any on for Lhe oyer's on of 

22r srenresentdtion nd no t. in the charge, 

23 '1 f3S the 1 s con on. 

2,1 In reference t:o of Fact 1, a working agreement 
')r 
.._~) pL·es y exists t1,;een the m1d the pol i co o 

2G who are 1·epres t~S CJ Police 

2l Associ on f.\ccord.Jng to Pule" of s Bo , the proper 

on ld been ti I to r sent the poi 

?9, (") l("=]'V W"l "] I'•'t·l' - . ' ~ <._;." d ( (. \..- ~ on for Decer on ~;t.e of a Petition 

30 , for new L a tHJn El 1on. However, the Peti oner, 

31 as no lmowledge of 

32 I 

st.inq work because it was not led t.h s 

ARN . 6 (" ,, on 



1 II li l d d d (::t c c:. '.[ on Po 
'i 

2/i tlJ pet l '" >.) he to rea t[ on for Drear ca-

'ill C) I EccaUf3E-:-: ti lli cons derrcd a l>ecerl ... i cation 
ii 

4li Peti 
'I on~- l c;enta , M.tles ci Police 

51i As . I 
! • 

a ballot.. The 

G\i p on for Decert f ca a 

7]1 fo1: un 
II 

8[! 
' !i 

De on lS !lOt ..... ;::;1 cant and no 

g\1: 
II ,, 
I 10 I' 
I! 

1 1 I 
d 

d 
1:l 

14 

15 

16/ 

17 1 

! 

18 I 

19 i 

20 

21 

22 

23 

24 

25 

26 

27! 

28 

29 

30 

31 

32 

harm can be ·to existance of a harmless 

errc) 1s 110 basis for the dism ssal of the pe L.r Ll.on, 

co 

to i 

any 

not 

l 

Con1es now 
ss the 

fails t.o set 

has 
the answer 

oner to 
objects. 
t:he ci 

ed 

u 011 ng ar1ng 

of le,; C.i iy 
of AFSCNE on 
upon wh.i reli•'Of may be grant:ed 

, t.;; th~1 -~: .. Lhc ~?~amf ne.~ , 
on J.s 1nv:ll.1d [ valldl · Wl.tnout 

y placed burden of proof on 
of Ni los City) and counter 

ruJ i ng count.er pe tioner 

1 

such objection, 
incumbent upon tbe petition 

of the evidence that 
propose contains no 
pen:onnel. 

at the closing of the hearing 

Board's Rule ARM 24.26.512(4)(a through f) sets 

a New Untt Determination and Election 

Part (4)(d) scusses existing contracts covering 

the n-r·r>nn<:ed unit. t:ioner's petition does 

s stlng contract, thus, the petition is 

I 1 's for the fo11mving 

reasons. tion of the 30 percest id 

rement i.s an adm.inistrat.i ve function and 

cannot be , it was found that a bargaining 

1Although the word "i.nvalict" appears in 1·he written Motion made by the 
the intent f the Motion, f11rther explained by the counsel for the 
was that the oyer was t!cting to the acceptance o( Petitioner's 

pet.ition by this Board tbont fnrther proof to the EmDlovcr that the 30 
s:i authorization card :rement llad been made. 
proper t .lend the propl' intent t:o the t-lotion. 



.i 1 the uteuants. The 

', r:> kc:d status reguz;s th~.lt 

:1 be e 1 uded ;_; , the toyer :~s ass 

4 j!, L pe on fil bv 

C):.,vTas t;o be a on on/ ,. 
'" 

C correct. 

1 CONCI,!JS IONS OF LAW 

B ,· A t cons.i of all police o employed by the 

B · Cl of les Mont.ana, t~ the exception of the ef of 

10·iPo1ice and the Assistant ef of Police is an appropriate unit 

11 ~·for c;es of 1 under Section 39-31-103(2) 

1>': r~CA and s on 39-31-202 MCA. 

13 RECO~l~lF:NDED ORDER 

1~ It lS that an cJ on by secret ballot shall be 

1:_) I as ear Fts poss e, accordance th the rules and 

10 on;;;; of o Personnel Appeals, among t.he employees 

1 7 .y n tJ1e above desc ba ing unit, eyed by the City of 

18 Miles , MontaJJa, on February 3, 1979, to determine whether 

19 or not re to be represented purposes of collective 

20 b 1'he Iot slM.ll ude the existing bargaining 

21 . ve, the M1les ci Police Protective Association, 

72 ',the on of tate, County and cipal Employees, 

23 ''AFL-CIO, and No ve. 

24 SPECIAL NOTE 

25' In J Bn.1 's Rule ARM 24.26.107(2), the 

26 'above RECOMMENDED ORDER shall become the FINAL ORDER of this 

T/ " ',Board unless ons are led within 20 days after 

28; 
ce of t.hese FINDINGS OF FACT, CONCLUSIONS OF LAW, AND 

29 
i, RECOMMENDED ORDER es. 

30 DATED of June, 1979. 

31 BOARD OF PERSONNEL APPEALS 

32 1 

By~_Jkda/2 
Stan Gerke 
He Examiner 
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1 ' L t i C3Late that on 

3 the 1 t .. nJC' r1d cor t'. copy of ·the 

4 tJ.b<JVe nc:d l NGS OF FACT, CONCi JJS ONC! OF L,,\V/, AND 

'; I<E:C:UMI\1ENDi::J) Cll\DEl\ sent the Jowi 

VI~ Vean 
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10 ci tv Ha1J 
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, 600 North Cooke St 
13 Helena, MT 59601 
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