
1 ! STATE OF MONTANA 
I 

211 BEFORE BOARD OF PERSONNEL APPEALS 
31 [IN THE MATTER OF UNIT DETERMINATION 
1 ,CHAFFEURS, TEAMSTERS, WAREHOUSEMEN 
''~ HELPERS, LOCAL 

I 

#24-1978:) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINDING OF FACT 
CONCLUSIONS OF LAW 
AND RECOMMENDED 
ORDER !:) I i 

6 

, IBERTY COUNTY NURS 
I 

8 

vs. 
Petitioner 

HOME, 

Employer. 

* * * * * * * * * * * * * * * * * * gr 

10 ,, Petitioner, , Teamsters, Warehousemen and Helpers, 
' 

11 1
[Local , in above matter filed Petition for New Unit 

121
Determination and on September 6, 1978, for certain 

131 iemployees of the Nursing Home. The Petitioner 

14 ~roposed the appropri bargaining unit to include all Licensed 

JC, (Practical Nurses and Aides employed by the Employer and 

Hi !!excluding all other 

17 Employer, Liberty County Nursing Home, filed a Counter-

18 ~etition with the on September 22, 1978, alleging that the 

19 
1
(Petitioner may not adequately supported proof of interest of 

20 !the affected employees ( allegation was subsequently abandoned 

. ., 1 ~y the Employer) and with the appropriateness of the 
L I 

22 !proposed unit . 
. I 

23 ! On October 16, 1 , Employer filed Amended Counter-Petition 

24 !with the Board and the appropriate bargaining unit 

25 ishould include non-supervi or non-management personnel in 

2n jiboth the Liberty Nurs Home and Liberty County Hospital. 

27' A formal this matter was conducted on December 12, 

11978 f the Room, Liberty County Hospital, Chester, 

29 Montana, before Stan , Hearing Examiner. The hearing was 

30 held under authority Section 39-31-207 MCA and Title 2, 

3 1 Chapters 15 and 18 

32 istrative Procedure 

and accordance with the Montana Admin-

( 2, Chapter 4 MCA). The purpose of 

the hearing was to an appropriate collective bargaining 



I 
II 

II 
lj 
!i 
I' ,j 
i! 
II 

1 lhni t. was by Ms. Emilie Loring of the law 
i! 

2lbrm of Hilley and , P. C. , Great Falls, Montana. Employer 

3 lkas represented by 
I 

I 

!Montana. 
II 

511 

6 II 

711 
i; 

B. , Liberty County Attorney, Chester, 

STI ONS 

I' 8 !I parties that the appropriate bargaining unit 
II 

9 l~hould consist of employees of both the nursing home and 
I! 

10 ~~he hospital. 
I! 

11 li The administrative of the Liberty County Nursing 

12j~ome and Hospital was stipulated to by the Parties as follows: 
II 

131Founty Commissioners 
I' 

14 II ~ 
1~oard of Trustees (! board) 
!j 

15jf'\.dministrator (J:ncnar Brown) 

18 pepartment 

17 

Heads -

Nurs - Hospital (Shirley Kulpos) 

1a 1 

19 

2() I, 

2"1 

22 

n 

24 

25 ii 

26 

27 

Nurs Home (Ellis Stewart) 

- ( Hagen) 

& X-Ray - (Roger Cotton) 

& Housekeeping - (Dave Will) 

- ( Lalum) 

Physi Therapy - (Mary Lou Dees) 

Occupation Therapy - (Karen Tuss) 

- (Richard Brown) 

The parties the licensed practical nurses 
21l I I 
~' 1 ( LPNs) are not employees. 
29 The parties stipulated that the Hearing Examiner take admin-
30 '1 istrative note of U.D. # 

31 The parties ated that the record in this matter shall 
32 Linclude the job descriptions and wage schedules of all positions 

the Employer included in the appropriate 



1 i~argaining unit. 

2 1! 
'! 

3 

4 

5 ,, 

hospital, excluding Mrs. Beth Foster 

The Employer its position of favoring an appro-

i 
16iistatus relative to ion an appropriate bargaining unit. 

17 

18 FINDINGS OF FACT 

9 

I 
I 

I 
20 After a thorough the record, including the testimon~ 
21 ' · f · h h'b' k I •of w1tnesses, the o w1tnesses and t e ex 1 1ts, I rna e 

1 

22 1jthe following: 
23 il 

1. Beverly , Aide, testified she performed 

2·1'd' ' • 1rect pat1ent care such as washing patients, feeding 
25 'ipatients, brushing 's and moving patients in the 

• 

''G 
.L 'ipursing home. 
27 

2. Ms. Thissel expl the work schedules for the 

2B lih , l d , 
! ospl ta an nurs1ng which are the day shift consisting of 

2fl ' 
seven aides and two LPNs RNs; the evening shift generally 

30 • ' ' cons1st1ng of seven and two LPNs, and; the night shift 
31 I consisting of two and one LPN who "floats" between the 
32 "h 't l d th ospl a an · e nurs home (the hospital and the nursing home 

occupy separate of same building). 



1 
i 3. Ms. she had never worked in the 

2L . OSpltal; , hospital have worked in the 
311 ' h' 11 ' d urslng home. to Ms. T 1sse e, LPNs are ass1gne 
4 JL ther to the nursing home with the exception of 

I 
5 

U he night (see Fact No.2) . 

6 4. the LPNs, no other group of 

711 1 h . . mp oyees, ave direct contact with 
811 , 

at1ents of Ms. Thisselle. 
9 

5. Ms. s that aides do not interchange 

1011 ork dietary, housekeeping, office, 
11

laundry, or to Ms. Thisselle, employees of 
I 

12 \~he aforementioned never 11 filled in" for aides, 
13

/lpor aides " these employees. In his testimony, 

14 ' ' . 
~lchard Brown, , County Nursing Home and 
I 

15lt' ' 1 osp1ta , gave an 

161 xample was a pass 

interchange of work functions. The 

where a patient urinated on the 

171!fl d' 1 '1 bl r oor and no personnel were rea 1 y aval a e, and 

181~ 
~~~he on duty up the ur1ne. 

1911 ' ' 11 ! ' 

Washing the floor is 

~ typ1cal Ms. Th1sse e s testlmony was 
I 

20 ljf ' 1 
1 

a1r y difference of job functions 
21 .,, 

~etween the employees. Ms. Thisselle 
?? I' 

walls, floors or curtains, only 
23 
'·

4 '~estified 
I ight stands 

2411' . ' 
~ork in the same room at the same t1me. 

housekeeping employees do not 

I am not persuaded that 
'I 

2511 ' ' ' ' 1an occas1onal " requ1r1ng an a1de to spot mop 
26) 1 

)lithe floor would j 
27 II , 

lithe a1des and the 
•I 

28 .,, 

1

1is only occas 
29 

a extent of work interchange between 

personnel. Therefore, I find there 

work interchange between these two 

jJgroups of 
30 

,

1

!1 6. Ms. testi she received her daily work 

31 i' ' h ' Jlnstructlons 11 (LPN or RN) eac morn1ng. In 
32

1\reference to an Stipulation concerning 
lr 
!I 
lj ,, 
I, 

'I 
[r 

II 

-4-



II 
i! d 
II 
I d 
:I 
,, 
i; 
q 

1: 
I' ,, 

1 
ihctministrati ve and according to the testimony of Ms. 

211 
~~hisselle, s the supervisor of all aides and LPNs 

3 l~n the nursing home Shirley Kulpos is the supervisor of all 
41~ides and LPNs in hospital. The remaining groups of employees 

sli( d, 1 b k · · I' letary, a oratory X-ray, house eeplng and malntenance, 
! 

6 li ' ' 
1~aundry, phys , occupatlonal therapy, and offlce) have 

7 ~~ifferent supervision. In accordance with the Parties' Stipula-

8l~ion that declares an appropriate bargaining unit should consist 
9 lbf certain employees both the hospital and nursing home and ln 

'I 
10 

lponsideration of discussion, I find there is common 
11 lbupervision with the aides LPNs which is separate and di 
d 

· 1from other employees. 
I 

13
1' 7. Richard , Bus Representative, Chauffeurs, 

141L . . l ::reamsters, Warehousemen and Helpers, Local #45 ( Petl tloner , 
15 l,testified that he to interest employees, in addition to 

' 
10 I , d d , al es an LPNs, ln represented in collective bargaining 
17 I . 

~atters. Desplte professional organizing efforts, no employee 

1s I h h . ~t er t an aldes and 
19 I 

iFerderer. 

, showed any interest, according to Mr. 

' 

20 I 8. Mr. Richard Brown fied that all employees ln 
21 

;question in this receive hourly wages (except for Belle 
22 i 
· !Foster, LPN), the same benefits (except for 

per 
23 I . . 

tcasual or part-tlme employees who work less than elghty hours 
24 . ' ' month) and all employees work under the same personnel pollcles. 
25 ; ' ' 

Mr. Brown explalned Ms. Foster recelves a monthly 
2

ti alary, by her own , to enable her to benefit from social 
27 

'security. 
2811 

9. Petitioner expressed its agreement with the distinction 
:w 

.made 
I 

by the Employer employees working more than eighty 
30 

:hours per month and employees working less than eighty 
31 

hours per month. acknowledged Employer's reason for 
32 1 

!SUCh a distinction is compliance with state statutes dealing 
! 

!with such benefits as leave and sick leave. Whereas 
I 
I 



I 
I. 
I' II 
·I 
lj 

1 ~mployees must a 

211 h 

of twenty (20) hours per week to 

sue seeks to exclude these employees 
3 ~~-rom 

4 
10. Ms. sseLLe Jllls. Belle Foster has performed 

5,L • oupervlsory as vacation, approving shift 
,I 

6.1 h ' ' -· ~ anges, new and approv1ng t1me cards. 
I . . 
~ccording to Ms. 8tllis gl 
f'ecall one occas 

101 
!performed by Mr. 

1u"""'-' , J'tls. Foster assumed the duties of Mr. 

a.bs:enc:e. However, Ms. Thisselle could only 

Ms. assumed the duties usually 

In addition, Mr. Brown explained ,, 
11 'Lh , , r- at any " nurse" (RN or LPN 1n charge of a shlft) has 

i 

121~1 th ' ' ' u or1ty to cards, s1ck leave, etc. -- not JUSt Ms. 
13

[, aster. I do because of Ms. Foster's nineteen 
14

1plus in the Liberty County Nursing 

1" IL 
v frame and , 

16
fraster 

17 ., ' 
[pupervlsory 

18 II 

would probably look to Ms. 

However, I find that Ms. Foster not a 

, of Personnel Appeals found an 

1

'1 11. In UD 

19 I , , d , d 1 1:appropr1ate unl t to be all LPNs an al es emp oyed by 
1: 20
jfiberty County Home Hospital. Aside from some different 

21 'I j,faces various , 

?21' 
have been no changes in the 

- rladministrative 
23 .' 

lithe positions ,, 
2411 jof Mr. Brown. 
25ji 

II 
II 
II. ,, 

2711 

I
I 

28 
I Board 

291 1 

or duties and responsibilities of 

years, according to the testimony 

DISCUSSION 

to Labor Relations Board 

matters ing with collective bargaining. I (NLRB) 
I 

30 lj ' ' ( ) [Slnce 1974, when the Labor Relatlons Act NLRA was 
31 1

1 1amended to cover care institutions, the NLRB has 
32 I 

If developed 

jjthese institutions 

j' -6-

appropriate bargaining units in 

direction to avoid prolifera-

I 



ion. NLRB a unit structure" guideline to 
2

"ormulate health care institutions to guard 

311 , ' · h 1 ' ' 't galUSt Wlthin t e 'baSlC SlX UUl 
4 

'tructure" , are: (1) physicians; (2) registered 
s!l 

urses; (3) ; (4) technical employees; (5) 
6 jh ' 

fUSlUeSS ·1.ca1s; , ( 6) service and maintenance 
7 i 

escao11Shed basic structure method in ~mployees. In 
8 ~dd · · · 
9 ~f ress1ng matter no other cons1deration, I 

i ould place "'1 · ~ in question within five separate 
10 ' 

n1ts ( ). However, the total number of 

11 II fmployees Home and Hospital is relatively 

1211 ' ' 

.
s~mall and 1mpos1ng structure in total would tend to 

131 h ' ' . ·ragment t e 1nto un1ts so small that possibly 
1411 

1

¢ollective the employees may be jeopardized. 
15 II 
, ifn . 233 NLRB No. 85, 96 LRRM 

1611 
p2s (1977), 

1711 
lponsideration 

workforce was taken under 

NLRB business office clericals, 

181' ~ervice , technical employees in the same 
181, ' 

j)lUlt. In the case, LPNs and aides share a community 
20 II 

lbf on 

21 I' 1 ~ork functions (see 
221 1 

IFtipulations 

(see of Fact #2), interchange of 

Fact #3), common supervision (see 

to structure and Finding of 
23ib. It act #6), and des (see Finding of Fact #7), In 
24 1~eference to Fact Nos. 4 and 5, the aides do not share 
2f) !i 
' I Ia community (other than LPNs) with other groups of 

26 i: 
!!employees 

271' 
policies which are 

and nursing home. In Memorial 11common throughout 
28 ~~edical, 230 NLRB No. 140, 95 LRRM, 478 (1977), aides (service 
29:1 

/!employees) were 
30 ·I 

remployees) 
31 1: 

Vocational Nurses (~ecnn1 

two a substantial community of 

case is similar, if not identical 
!
interest. s 

32 1
1 

lito the instant case. contends all non-supervisory and 

//non-managerial should be included in the same unit. One 

/I 

II 
/I 

!! 

-7-



hll-inclusive unit be contrary to the guidelines established, 

2 ihowever, six threaten the collective bar-
! 

3 1 ~aining rights of employees. I reference to Finding of Fact 

41 ~11, a unit cons Licensed Practical Nurses and aides 

5 ~mployed in both the hospital and nursing home was found to be 

6 !appropriate in UD#5- Evidence presented at the hearing 
! 

7 1 jindicated that duties and ibili ties of positions have not 
0 i! 

"'~hanged since the determination in 1974. In view of the 
! 

D 1lforegoing, the community of interest shown between the Licensed 

101 ~ractical Nurses and , the two NLRB cases cited earlier, 
! 

11 Ia collective bargaining unit consisting of Licenses Practical 

12 'Nurses and aides would proper. 

13 Petitioner's that Ms. Belle Foster should be 

1411 . d d . l l d . 1cons1 ere as a superv1sory emp oyee are mere y ocumentat1on of 

15 1M t ' k' . h . l ·. s. Fos er s wor 1ng exper1ence at the osp1 ta and 

H> ibursing home. Mr. Brown's testimony is convincing that 
! 

171 ~s. Foster possesses no duties or responsibilities beyond any 

18 !]other LPN and I agree is supervisory. Ms. Foster's 
! 

19 ;~pecial salary could continue should she 

20 11b d b ' ll . b . ' ' e represente y 1n co ect1 ve arga1n1ng matters. 
2 In reference to of Fact #9, part-time or casual 
22, 

· 1employees who work than eighty (80) hours per month are not 
231

eligible to earn bene These employees earn the same 
?4 

,rate of pay as do employees and work under the same 
25 '! ' ' !personnel pol1c1es. However, they are excluded by state statute 
2
G from vacation benefits (Section 2-18-611 ( 3) MCA), and sick leave 

27 
!benefits (Section 2- 618(3) MCA). Petitioner has suggested 

28 ' ' . ·that employees excluded from the barga1n1ng un1t. In 
29' . . :;Hearst Corp., 221 NLRB No. 67, 90 LRRM 1468 (1975), part-tlme 
30 I' employees were in an appropriate bargaining unit although 
31 

' k' 1 h t the employer's pol1cy was that employees wor 1ng ess t an twen y 
1: 

32 1

' ( 20) hours a week were not to holidays, hospitalization, 

life insurance and ion fits. The record in the Heart 

-8-



'I 
II 
II 
II 

1 ~ase indicated employees are paid similar wages, 
2 ~eceive the same and supervision, and receive 

3 ~imited fringe bene I am convinced that using eighty (80) 

4 

t ours month, or as state statute, twenty (20) hours per 

5 eek as factor for deciding which employees, 
'i 

6 ~ho work than 

~ 
7 auld improper. 

8
J casual" employees 
!, 

, are included in a bargaining unit 

NLRB made a distinction between 

are not included in a bargaining group and 

9'' II' regular part-time 11 are included. However, the 

10t t' t' ' ' :~ls lnc lOll on a case by case basls relatlve to the 
111bt' 1 ' ' II n lre emp oyment of part-tlme employees lll order to 
12 [~etermine extent a community of interest with 

13 1~ull-time employees. In case, the record is not 

14 'II ff' , , pU lClent to any, part-tlme employees who 
151! 

:,are employed as Nurses or aides should be 

16

1

1ponsidered as " " and thus excluded or "regular part-time" 

17 ,land therefore the bargaining unit. 

1811 
1911 

:! 
20 I! 

,: 

CONCLUSIONS OF LAW 

II 
21 I! A unit of all Licensed Practical Nurses ( LPNs) 

221
1

11 ' ' ' and nurse aldes ( ) by Llberty County Nurslng Home 
23 1 , . , 

I 
land Hospl tal with of casual employees lS an appro-

24 I . . · · d , 

l
jPrl tate unl t bargainlng un er Sectlon 

25 I 

jJ39-31 ( 2) MCA 39-31-202 MCA. Also, Ms. Belle 
26 il ' 

!!Foster not a employee for purposes of collectlve 
:! 

27 '1'1 ' ' ) d ( ) bargalnlng under 39-31-103(2 an 3 MCA. 

2Bjj 
il 

291' , II RECOMMENDED ORDER 

30 II 
i! 

31 II 
11 It ordered an by secret ballot shall be 

32
[1 conducted as early as , in accordance with the rules and 

II regulations the of Appeals, among the employees 
I 

-9-



I 
~n the above unit, employed by Liberty 

2'11 ' ' ,pounty Nurs1ng Home Hosp1tal on September 6, 1978, to deter-
,, 

3 [mine whether or not desire to be presented for purposes of 
I] 

Ail 
''jpollecti ve 

r:· I 
:Ji! 

" 
6

11 

711 

SPEC NOTE 

sll In accordance Board's Rule ARM 24.26.107(2), the above 

9 [~ECOMMENDED ORDER 

10 lbnless exceptions 
tl 

1 become the FINAL ORDER of this Board 

are within 20 days after service of these 

11 ~~INDINGS OF FACT, CONCLUSIONS OF LAW, AND RECOMMENDED ORDER upon ,, 
12 II 

I the 
II 

13
11 
il 

14 I' 
!i 

parties. 

DATED this of May, 1979. 

1 I 
II 

.:1 II BOARD OF PERSONNEL APPEALS 

161 
I 

171 
A ~~7 I y I 

BY ~/( .Q .// 
stan Gerke 

181 
Hearing Examiner 

1911 OF MAILING 
li 

20 li I, do hereby certify and 
!jthat on , that I mailed a true 

21 \!correct copy FINDINGS OF FACT, CONCLUSIONS 
zzj[AND RECOMMENDED ORDER to the following: 

23 1'jRichard Ferderer, Agent 
·· !Teamsters Local 45 

24 ''IP. o. Box 2648 
],Great ls, MT 
' 

')f"' I' 
'"'I Emilie Loring 

26 1

1

jAttorney at Law 
'

1
1713 Tenth Avenue S 

21 11
Great Falls, MT 5 

ii 

zs[1 IR~chard Brown, Admini 
jLlberty County Nurs 

29 [ichester, MT 59522 
I 

30 !IHugh Brown, County 
!!county of 

I
' !Box C 

31 !chester, MT 59522 
q ,, 

32 II ,, 
II 
il 

II ,! 
!I 
11403: t 

!I 
II 

Hospital 

-10-

state 
and 
OF LAW, 


