1 BEFORE THE BOARD OF PERSONNEL APPREALS
£ IN THE MATTER O UNTT DETERMINATION NO. 8, 1977

3 TEAMSTERS UNION Local No. U448,

4 Petitioner,
FINDINGS OF PACT
5 -Va- CONCLUSIONS OF LAW

AND RECOMMENDED ORDER
8 COLUMBEA FALLS SCHOOL DISTRICT
No. 6,
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10 On May 16, 1977, Teamsters Union Local No. 448 filed a petition

11 for a new unit determination and election proposing a bargaining

12 unit to ineclude all employees of the employer working in the

i3 Columbia Falls area including but not limited to hot lunch personnel,
14 cocks and Janitors; but excluding office clerlcal, supervisgory and
15 guards. The employer flled a counter petition on May 25, 1977,

16 | disagreeing with the petitloner's proposed unit.

17 Under authority of Title 59, Chapter 16, R.C.M. 1947 a hearing

e

18 || was held ab 2:30 p.m. August 10, 1977, at 840 13th Street, Columbia
19 Falls to determine the appropriate unit for the purpose of collective
20 || bargaining. Mr. Robert Skelton represented the petitioner. Mr.

21 Charles Kuether represented the employer. No exhibits were olfered
22 into evidence by elther party.

23 FINDINGS OF FACT

24 Based upon a review of the record Ilncluding the sworn testimony

25§ or witnesges, L make the lollowing findings:

26 1. The petitioner proposed one bargaining unit comprised of the

27 Tollowling personnel:

28 Letha Dudley, Hot Lunch Worker

Judy Beli, Hol lunch Worker
29 Robin Crouch, Hot Tunch Worker

Donna Dliemert, Hot Lunch Worker
30 ¥lo BEdwards, Hot Lunch Worker

Wanda Hotz, Hot Lunch Worker
31 Shirley Nelscon, Hot Tunch Worker

position formerly cocupled by Jean Sedivy

32 Joan BSyme, Hot Lunch VWorke:y
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1 Rose Jorgeson, Hot Lunch Worker

Lydia Beck, Custodial Worker

Freda Buck, Custodial Worker

Chon Hui Bruce, Custodial Worker

Neal Childress, Custodial Worker

Altabell Dariing, Custodial Worker

John Davis, Custodial Worksr

Mike Dougherty, Custodial Worker
pesition formerly occupled by Gene Fox

Valesta Hanson, Custodial Worker

Ida Johnson, Custodisl Worker

James Sheehan, Custodial Worker

William Osborne, Custodial Worker

Carclyn Rogenbaum, Custodial Workerp

8 Sung Sorenson, Custodlial Worker

Doroethy Nelson, Custodial Worker

g Loulse Sundberg, Custodial Worker
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10 land any other persons working in the hot lunch program or as custodians.

1l 2. The petitioner did not propose to include office clerical
12 {workers, Sam Ellman, Maintenance and Grounds Supervisor, or Don

13 ||Phillips in the bvargaining unit.

14 3.  The employer preoposed three bargaining units as follows:
i5 A, Hot lunch personnel
B, Cooks
16 C. Custodial
17 4,  The employer proposed to exelude from any bargaining unit

18 |[the positions occupied by Letha Dudley, John Davis and Mike Dougherty

L9 ibecause they are supervisory.

20 5. The Superintendert of School District No. & believed that
2l lone bargaining unit comprised of hot lunch and custodial would be

22 gasier, fronm management's polnt of view, to deal with because of

25 |negotiations; but that two unlts would allow more flexibility with

24 |respect to personnel administration and would place the labor organ-
25 lization in a less advantageous position.

28 6. Mike Dougherty performs sweeping, scrubing and minor repalr

27 duties; he oversees the work of four other persons; he does not

28 (have the authority to hilre or fire those persons; he has not filled

29 |out performance evaluations on any of those persons but expects to;

30 |[he does not requisition or order supplies; and his supervisor hires

31 jand fires those persong whom he oversces.

32 7. John Davls has been a bullding leader for approximately one
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1 vear; his dutles and responsibllities are similar to those of Mike
Dougherty:; he oversees [ive other persons; and he fills out, initlals
and submlts to his immediate supervisor {or review performance
evaluations on those persons whom he oversees.

8. Both Mike Dougherty and John Davis occupy positions which
requlre that they personally perform custodial type work and that

they asgslign and check work done by other personnel.

R T

9. Letha Dudley works under the Iimmediate supervision of the

9 Superdintendent of Schools; she performs dutlies related to the

10 supervision of hot Junch personnel and a8 a hot lunch worker:; she
11 interviews prospective employees and makes recommendations for

12 || hiring; she does not have authority to fire persconnel but believed
13 she could make recommendations should the occasion arise; she

14 || evaluates employee performance, slgns the lorm as supervisor and

15 submits 1t to her supervisor for review:; and she is pald on a

18 i monthly basis.

17 10. All other personnel in the proposed bargalning unit who
18 were called as witnesses perform general custodial cor hot lunch
19 I work; they deslire one unit comprised of hot lunch and custodial

20 || personnel; they receive similar fringe benefits, they are pald an

21 hourly wage; and they are governed by the same personnel policies.

22 OBJECTONS TO TESTIMONY
23 The testimony of John Davie, whiech was allowed over the objectlion

24 || of the petitioner, concerning hils opinion of possible differences
28 | in pay negotiated by an exclusive representative wag accepted for
26 | what it was worth. The testimony on that polint was rnot substantlal;

27 | therefore, 1t has been disregarded.

28 DISCUSSTON
29 The issues to be decided are: (1) whether one or more than one

30 | bargaining unit is appropriate [or the purpose of collectlive bar-
3L || gaining for those employees of the employer who work in the hot

32 || lunch program or as custodians, and (2) whether certain employees
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are supervisory and should, therefore, be excluded from any bar-
gafiggng unit.

Section 59-1606(2), R.C.M. 1947 sets forth certain factors
which must be congldered in deciding the appropriate unit for
the purpose of collectlve barpgalining; ". . . community of interest,
wages, hours, fringe benefits, and other working conditions of the
employees Involved, the history of collective bargaining, common
supervision, common perscrnnel policles, extent of dnfegration of
work functlons and interchange ameng employees alfected, and the
desires of the employees.,”

The testimony of the employees, both hot lunch and custodial,
shows a common interest 1in securing a single bargaining unit which
would operate for the mutual bhenefit of all. A mutuality of inter-
est In wages, hours and working condltions is a determinant of
whether a given group of employees constitutes an appropriate unit.

Employees in both groups, except Mrs. Dudley, are paid an hourly
wage. All wage rates are not the same; however. There 1s no
evidence to show that thelr wages are similar, nor is there evidence
to show dissimilarity. Therefore, no conclusion can be drawn with
respect to that factor.

It was established that the hours of the emplovees 1n the two
groups are not simlilar. Custedians work a different shift than do
the hot lunch personnel.

The evidence shows that employees of both groups receive the same
fringe benefits such as vacation, sick leave, retirement plan and
holidays. Other working conditions are similar in that they per-
form routine cleaning or lunch preparation dutlies inside school
buildings which may be charactericed as unskilled, manual work.

No evidence was offered to show a history of collective bar-
gaining among those employees who are affected.

The Superintendent of Schools testified that the School Board

has the ultimate responsibility lor hiring and firing all employees
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of the District based upon recommendations from him and that he

has delegated some of that authority to make recommendations to
various supervisors. All employees in both groups are under the
general supervislon of the Superintendent; however, that relationship
is too remote to warrant & conclusgion that common supervision

exlsteg., The evidence shows that hot lunch persornel are super-

viged by one Indlvidual and custodial personnel are supervised by
another.

Pergonnel policies of the employver appear to be common to
poth groups of employees, i.e., all are subject to the same perfor-
mance evaluations and overtime policles. No evidence was offered
to show that different policies apply.

There 1s no intergration of work functions between the two
groups, nor 1ls there a significant degree of interchange among the
employees affected. Custodial personnel perform dutles related
to bullding cleaning and upkeep. Hot lunch personnel perform dutles
related to the preparation of food and maintalning a clean work area.
Employees are not shifted from custodial to het lunch work or from
hot Junech to custodial work.

All employees dn the petitioner's proposed unit who testified
gald they desired one bargaining unit.

Where, as here, a conslideration of the factors listed in the
statute indicates that the employees may be placed in a single unit
or multiple units the determining factor should be the deslires of
the employees. Section 59~1606(2), R.C.M. 1947 says, in part,
the rights guaranteed by this act . . .". {(emphasis added) The
desires and Interests of the employees was revealed through the
testimony of several custodial and hot lunch perscnnel. Without
exception, all wanted a single unit. All of the criteria mandated
for consideration by the act do not have to be met by all employees

in a proposged unit. In fact, seldom would cone expect that to be
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found.
Section 59-1602 (3), R.C.M. 1947 defipes supervisory employee
as "any individual having authority, in the interest of the employer

to hire, transfer, suspend, lay of't, recall, promote, discharge,

to direct them, to adjust their grievances, or effectively to
recommend such action, 10 in connection with the foregoing the
exercige  of such authority i1s not of a merely routine or clerical
nature, but requires the use of independent Judgment . "

There are three positions, occupled by Mrs. Dudley, Mr. Davis
and Mr, Dougherty, which the employer contends should be excluded
because they are supervisory. The evidence shows that none of the
three has " . , . authority, in the interest of the employer, to

-

hire, transfer, suspend, lay of'f', recall, promote, discharge, .

]

reward, discipline other empliovees, . . . however, there is
evidence which raises the guestion of whether any or ail of the
three can effectively recommend such action.

Mrs. Dudley interviews persons and makes effective recommendations

to the Superintendent on hiring. She evaluates the performance of

subordinates and signs the Torm as the supervisor. Her salary is

on a monthly basls as opposed to the hourly rate of other hot lunch
personnel. She has the responsibility of directing hot lunch workers
and assigning their duties. There is no intermediate level of super-—
vision between Mrs. Dudley and the management offlcial fo whom

she 1s directly responsible (the Superintendent). Although she has
never had to terminate an employee, it can reasonably be inferred,
from the fact that she efffectively recommends the hiring of personnel,
that authority to effectively recommend such setion exists. The
existence of authority of an employvee to act in the interest of the
cmployer by maklng effective recommendations on the matters and in
the manner specified in the act, rather than the exercise of that

authority, determines supervisory status. The welght of the evidence



1 supports a conclusion that the position currently occupied by Mrs.

2 Dudley should be excluded from a bargaining unit. Although she

3 performs the same duties as the regular hot lunch workers during the
4 course of her employment, she also exercises gignificant super-

5 visory responsibilities over those personnel.

8 The findings of fact show that Messrs. Davis and Dougherty

7 || perform almost identical duties; therefore, for purposes of

8 discussion they will be treated as one. They do not exercise the
9 same supervisory responsibilities over other custodians as does

10 Mrs., Dudley over her subordinates., There is an intermediate level
1l of supervision between thelr positions and the Superintendent (Mr.

12 | Sam Ellman, Mointenance and Grounds Supervisor). They do not sign

13 || performance evaluabtions as the supervisor, but rather initial them
14 and forward them to Mr. Ellman for his signature. They are paid on
18 an hourly basis as are other custodial personnel. Theilr recom-

16 | mendations on personnel actions go Lo the Maintenance and Grounds
17 supervisor; those of Mrs. Dudley are made directly to the Super-~

18 intendent. For these reasons it 18 clear that the positlons occupied

19 by John Davis and Mlke Dougherty should be included in an appropriate

20 || unit.
21 CONCLUSINS OF LAW
22 One unit compriged of all hot lunch workers, including cooksg,

23 | and all custedians is the appropriste unit for the purpose of

24 | collective bargaining under Title 59, Chapter 16, R.C.M. 1047,

25 The position presently occupled by Mrs. Dudley is supervisory
28 || as defined by Section 99-10602(3), R.C.M. 1947 and is excluded from
27 || the unit.

28 The pesitions presently occupied by Mr. Davis and Mr. Dougherty
29 || are not supervisory as defined by Section 59-1602(3), R.C.M. 1947

30 | and are included in the unit.

31 RECOMMENDED ORDER
32 That an election by secret ballot be conducted as early as
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possible, in accordance with the Rules and Regulations of thies
Board, M.A.C. 24-3.8(18)-38150 through 38260, among the employees
in the appropriate bargaining unit described above to determine
whether they desire to bhe represented for the purpose of collective
bargaining.

That any exceptions to these Findings of Fact, Conclusions of
Law and Recommended Order be filed within twenty (20) days of
service with the Board of Personnel Appeals, 1417 Helena Avenue,
Helena, Montana, 59601 and that if no exceptions are so filed
within that time, this Recommended Order shall become the Final
Crder.

Dated this 22nd day of August, 1977.

BOARD OF PERSONNEL APPEALS

JECT alhoun
Hearing Examiner
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CERTIFICATE

OF MATLING

1, Kay Harrizon, hereby certlfy that on the 22nd day of August

1977, T mailed a true and correct

John Agen

Teamsters

.0, Box 51
Kalispell, MT 59901

Hobert . Skelton
Attorney at Law

127 E. Main
Missoula, MT 59801

Leonard A, Vadala

Office of County Attorney
P.O. Box 121

Kaiispell, MT 59001

Robert J. 3ouhrada
superinftendent of Schools
P 0. Box 1259

Columbia Falls, MT H99Llz

copy of the attached FINDINGS OF

FACT, CONCLUSTIONS OF LAW, AND RECOMMENDED ORDER to the following:

.
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