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THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF THE MONTANA PDBl,IC 
EMPLOYEES ASSOCIATION'S PETITION FOR 
REPRESENTA.TION ELECTION IN THE 

COUNTY WELFARE DEPARTMENT. 
U.D. 11 1

), 19'77. 

) 

) 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND RECOMMENDED ORDER 
IN OB,JECTION TO ELEC'riON. 

* * * * * * * * * * * * * * * * * * * * * * * * * ** * * * * * 
A heac:Lng wml held on ,Tune ;J , L977, in the Conference .Room 

of the Labor and Industry Building, 1331 Helena Avenue, Helena, 

Montana, to detocmine 11 validity of an objection made io an 

a.J.J.c~s;c;d irre ty in a representation election held among the 

emp es of the Yellowstone y artment of Publl.c Welfare 

on 26, 1977. The hearing was heid pursuant to the authority 

ed under Section 06, R.C.M. 1947. Duly appointed 

hearino: Examiner of' tlle Boacd of Personnel Appeals was Barry F. 

Smith. 

Tho election wa hold to d tormino whether the employees of 

the Department desire to b represented by the Montana Public 

Employees Association (MPEA) for tho purpose of collective bar-

gaining. MPEA sent a formal obi ction to the election to the Board 

on Juno 2, 1977, alle r1g that it was not furnished with a voters' 

eligibility list with addresses until the date of the election, 

~2 G , 197?. MAC 2Li-].8(18)--S8i80(IJ)(b) provides, "At least 

sevu., (7) days or to he election, the employer shall furnish 

to each labor o zation which is party to the proceeding, a 

l:ist of names and addre sc1s of t11e employee:', eliglble to vote." 

MPEA was represent Cordell R. Brown, its Chief of 

Operations, and the State of Montana as public employer was 

represented Dav:id \11. St:Ltcler of the Labor Relations Bureau 

of the Personnel Division, ment of Administration. Mr. 

Brown called Tlm Jones of the Social and Rehabilitation Services 

as a witness and introduced into ovi.dence Petitioner's Exhibit l, 

the Jist of voters' names and add sses that MPEA received the 

day of the election. 

Based on a thorou review of portinerot decisions and tho 
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entire record in this matter, including the exhibit and sworn 

1 testimony, the hearing xaminer has made tho following: 

2 FINDINGS OF FACT 

3 I. The Montana Public loyees Association, lnc. (MPEA) 

4 filed a ition for new unit determination and election with the 

5 Board of Personnel peals,(hereinafter referred to as the Board) 

6 
on March 15, 197'' requ ti.ng a unit determination among ali 

7 
employees of tho Yellovm one Ceunty De of Publ.ic Welfare, 

8 
excluding tho director, an administrative assistant III, and a 

9 
social service supervisor. An amendment to the petition on April 

10 
28 also excluded an eli bility technician supervisor and clerical 

11 11 supervisor II pursuant to tho employer's counter-petition of 
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March 22. The Board dot rmined that tho election would be held 

26. 

2. On March 15 Ro rt R. Jenson, Administrator of the Board, 

sent tc> D11ano Johnson, Administrator of the Department of Adminis-

tration, Personnel Division, a l tter referring to the rules of the 

Montana Admini.strat.i..ve Code relative to a public employer fiLl.ng 

a counter-petition and posting election notices. The letter 

requested Mr. Johnson to de the Board with a list of names 

of employees in tho propo ed uni A list of addresses of em-

ployees was not specifical requ steel. 

3. A list of employees of he Yellowstone County Department 

of Public Welfare was sent, without addresses, to Mr. Jensen on 

r1arch 22 Jack Stuart, Chief of the Personnel Bureau of the 

Social and Rehabilltatiorr Services (SRS). A copy of the list was 

sent to Mr. Brown at MPEA. 

!4. IVir. Jensen sent a subsequent letter to Mr. Johnson May 

9, with which he enclosed a copy of tho notice of election and a 

sample ballot. The lett r said that pt1hlic oyers are required 

to furnish tho labor organizationsconcorned with a list of names 

and addresses of emp oyeos eli ble to vote in representation 

elections, citing MAC 4 ].8(18)-SBIBO. 

2-



11

1 

I 

1 5. Mr. Jones testifi_ed that SRSrs omissJ.or1 of the addresses 

2 II was an inadvertent error, and that there was no attempt to with-

3 II hold information from MPEA. 

4 6 . Mr. Brown noti. ed he omission of the addresses of the 

5 II eligible voters shortly b fore the election as he was about to 

6 send out material to the voters. The on addresses he had were 

7 of tho emp ec:s al ers of the MPEA. He got in touch with 

8 II Mr. Jones about 20 and asked for a list of addresses that day. 

9 il Mr. Jones testified that on 20 he added the addresses to a 

10 copy of the list sent Ma 22 and "dead.headed" the list to JVIPEA. 

ll The list was received ·') h L h c" _, of' th(: electlon. Mr. Jonr~s 

12 11 said having tt1e J_etter eadt1eadecl ·increased th2 dcl2y, while i.f' 

13 II the Jetter hEld b n iJ>I!' Pr':;_cc.J ·r i r~ !V!Pl·: ha.d nc1r: i c d the 

1411 om1ss1on oi' the addr(..:~< c· c·a.r11cr·_, ;\'fj'J·:J\ ·\v·JULd hr·1VC: rc'cr-:l_vcd t .. JJc 

15 H addresses Jn ttme to CUI"! r'nl to L r>u.le ur at 1ecu.:-;t two or tl1rcc 

16 il days be the electior1, which Mr. Brown said would have been 

17 II soon enough for his purposes. 

18 II 7. JVIr. Stitelel' said that if the Board had :';pecil'icaJ 

19 II requested a l:Lst of namN' 10i.th addresses tn the March 15 letter, 

20 II MPEA would have received he required addresses in ample time to 

21 U conform to the rule. He said that a though the May 9 letter did 

22 g:i.ve en time to submit the addresses, tt was felt that the 

23 requirement of previ a Jist "as compli"ed with. 

24 8. Mr. Brown has req1Jested that MPEA be granted a new 

25 H elocti.on because of its not receiving the addPesses of the voters 

26 II until the day of the cle tion. 

27 II CONCLUSION OF LAW 

28 MPEA was eved not receiving the addresses of elig-

29 II ible voters until the day r the el.ectien and accordingly is enti-

30 ~ tied to a new election. 

31 Discussion: The tance or the free flow of information 

32 II regarding the choices in a reppesentation election was noted by 

3-
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1 11 the National Labor Relat:i.ons Board (NLRB) as a key reason for 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

1311 
14 I 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

TI1URDER'5 

~ 
HELENA 

reqlLLI' oyers t submit lists of voters and their addresses 

to labor unions concerned in the election. ( elsior Underwear 

J;nc., 1')6 12 , 6 LRRM 1217 (1966).) 

The NLRB said at 61 LRRM 1221 that ''access to employee names 

and add..cesse;_"' ls 1aamental to a fair and election regardless 

of whether the employer has sent campaign propaganda to employees' 

homos.'' Furthermore, t labor organizations concerned generally 

have no access to employees' addPC?sr:es but thPough Lists sup-

plied by the employer. 'fhe N said at 61 LRRM 1218: 

As a practical matt r•, an emp cr, through his possession 
of mployee names and home addreslles as well as his ab:llity 
to c cate with emp e s on plant premises, is assured 
of the continuing opportunity to inform the entire elector
at of his views, with respect te union representation. 
On the other hand, without a list of employee names and 
addresses, a lahar zation, whose organizers normally 
have no rj t of ace ss to premises, has no method 
by wl1ich it can be c rtain of reaching all the employees 
with its arguments in favor of representation, and, as a 

s are often completely unaware of that 
viercJ, (Feotnote om:l tted.) 

'l'hc NLRB held in fl~it2_:c;fl _ _fi.':IJ:C()Xar:ts,__lr~.C:·, 160 NLRB 110, 62 

LRRM 1591, (1966), that th complain union should he granted a 

new election where it was furnished w1 th names of the employc'es 

and the employees were optior1 of furnishing their addresses· 

This was a clear violation of the rule set forth in Excelsior 
-~~·' ,_, __ , __ ,_ 

the NLRB sat\J. In Stores rue. 197 NLRB 924, 80 

LRRM 1449 (1972), it was held that the employer was required to 

submit an "Excelsior Ilc:,t" even 
--·~-· .. --·-·-··~--

u the union already posses-

sed some of the nameel and address s and had made efforts to 

secure others. 

It therefore seems th N will strictly uphold the require-

rnents or the EX()£.:I.El"Lc)r !.1st, and altl1ou not bound to do so, this 

decision adopts tho NLRB in ations of the requirement. 

The propriety or this s rict int ation is clearly illlJstrated 

in MPEA's situatien. As soon as Mr. Brown discovered the omission 

-11-
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of the addresses from the list, he requested that they be sent 

immediate Testimony at the hearing revealed that this occurred 

May 0 at the latest, which time the addresses sho11ld have been 

received, according to the MAC requirement (in Section 24-3.8 

(18)-SBJBO (4)(b)) that such list be furnished seven days before 

the election. 

It is true that the omission could have been discovered 

sooner if Mr. Brown or her employees of MPEA had checked the 

list, but the record di loses no ne igence in their not so check-

ing, and the MAC provisi just cited clearly sets forth the right 

of MPEA to have the list And while SRS' s employees may also: 

not be 1 of any n lgence in dc:adheading the list May 20 

instead of hand delivering it, to hold st MPEA here would be 

to deprive it of exercising its rt t to send information to 

the voters at the first uni y its agent chose to take. 

Furt.hermorr.c, since Mr. Jensen's Jetter of May 9 unequivocally 

set forth the requj~rement of the MAC, the failure of MPEA's 

employees to chec.k thccc l:i st sooner' cannot be considered. relevant. 

NDED OHDER 

It ls h ordereci that tlJe reprc•sentat1on elect:Lon of May 

26, 19'77, held among the employees of the Yellowstone County 

Department of P11blic welfare be set aside and a new election be 

held. 

Respectful subm:L t \:eel. th:i.s .2 

[ 
)-

day of June, 1977. 

BOARD OF PERSONNEL APPEALS 

By_&1/o 51!~--~-~ 
Bm y F. Smith 
Hearing Examiner 
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C:i':R1'IFICI\'l'E OF IVlAT LING 

I, Trenna Scoffiel , here certify and state that I did 

on the 27th day of June, 1977, mail a true and correct copy of 

the Find of Fact, Conclusions of t,aw and Recommended Order 

in Objtcctton to Election of U.D. #5, 1977 to the following 

persons: 

Mr. Cordell R. Brown 
Chief of erations 
MPEA 
P. 0. Box 00 
Helena, Mt 59601 

Mr. Duane John son 
Administrator 
Personnel Division 

. of Adminl.stration 
Mitchell Bldg 
Helena, Mt 59601 

Mr. Jack Stuart 
t. of SRS 

]_]]_ Sanders 
Helena, Mt 59601 

Yel.lowstone County Wel 
Yellowstone County Courthouse 
Billings, Mt 59101 
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