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BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF NEW UNIT DETERMINATION AND ELECTION, UD#li-77: 

MONTANA AI,COHOLISM AND 
COUNSELORS, FEDERATION 
MFT, AFT, AFL-CIO, 

DRliG ABUSE ) 
OF TEACHERS,) 

Petltioner, 

) 
) 
) 
) 
) 
) 

-and-
FINDINGS OF FACT 

CONCLUSION OF LAW, 
AND RECOMMENDED ORDER 

GALEN STATE HOSPITAL, DEPARTM~NT ) 
OF INSTITUTIONS, STATE OF MONTANA, ) 

) 
) 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
On Ju 7, 1977, the Montana A coholism and Drug Abase Counselors, 

Federation of Teachers, M~T. A~T, AFL-CIO filed a Petition for New 

Unit Determination and F:L ction for JVIontana Alcoholism and Drug Abuse 

Counselors emp by Ga!.en State Hospital. 

Counter Petition fLLecl em .Ju 11, 1977, the loyer d:lsagreed 

with the appropriateness f t prooosed lection, contending that an 

election had been held in th ni.ng unit within twelve months and 

that another election in this barga unit at this time would be 

contrary to Section 59-160 (3), R.C.M. 1947, which states: 

pre 

An election shall not be directed in any bargaining 
unit or in any subdivision thereof within which, in 
the preceding twelve (12) month period, a valid 
election has been held. 

On S ember 15, l 77, th Board of Personnel Apneals conducted a 

conference in this matter to clarify issues and to discuss 

procedures. At this pre-he conference the parties to this matter 

to waive the hear and to submit their arguments in Briefs 

and Reply Briefs. 

The hearinc examir1er, havinc reviewed the information submitted 

by both parties, makes he following findings of fact: 

()Til FACrl' 

l. On !~ebruary ;1 , 1977, the American Federation of State, County 

and ~1unici.naJ loyeeE•., APL-C 0 f':ilcd a Petition for Unit Clar-



I' 
I 

l II lfication or ~odification with tho Board of Personnel Appeals. The 

2 II Petiti.oner described th appropriate unit to be clarified or modified 

3 II as ''inclusion of the Alcoholic Counselors [approximately ten] into an 

4 already existing unit of e~l es [approximately 173] represented by 

5 II Local 1620 of the American Federation of State, County and Municipal 

6 II Ernp es, AFL-CIO" emp oyed at Galen State Hospital, State Department 

7 II of Institutions. The Pet:i.t ion wm; aecompanied by the required 30% 

8 I' . f~ f' . '- t 1 proe -o .. -lnceres .. 

9 ') ,_ . On February 10, 977, the Board of Personnel Appeals received 

10 II certification that the ice of Unit Modification or Clarification 

11 II Proceedings had been po ted on February 8, 1977. The Notice stated, 

12 II in part, that ''intervenor's petitions must be submitted to our [the 

13 Board of Personnel e s'] office February 23, 1977, to be 

1411 recognized." 

15 No intervenors' pe.itions were received by the Board of Personnel 

16 II Appeals. 

17 3. On March 22, l 77, an election by secret ballot was held to 

18 II determine whether or not the Alcoholic Counselors employed by Galen 

19 State Hospital desired to be repr·esented the American Federation of 

20 State, County and fftun:Lc es, A.FI.,-ClO. Nine employees were 

21 II eligible to vote; nine valid ballots were cast; three ballots were 

22 II cast in favor of representation the American Ji'ederation of State, 

23 County and Municipal loyees, AFI,-CIO; six baliots were cast in 

24 II favor of No Representat i.on. 

25 II 11. No obJections to the conduct of the election or conduct 

26 II affecting the results o he election having been made, and tbere 

27 U being a clear majority, he Board of Personnel Appeals, on March 29, 

28 II 1977, certified that there b No Representation for collective 

29 II bargaining purposes for he Alcolrol:lc Counselors employed by Galen 

30 II State Hospi.tal. 

31 5. On Ju 7, 1977, the Montana Alcoholism and Drug Abuse 

32 II Counselors, Federation Teachers, MFT, AFT, AJi'I,-CIO filed a Petition 
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1 II for New Unit Determination and Election with the Board of Personnei 

2 II Appeals. ~:'he Pet 1 t i oner described the new unit to be determined as 

3 "Montana Alcoholism and Abus Counselors [approximate fifteen 

4 empioyees]" emp t State of Montana at Galen State Hospital. 

5 The Petition was accornpanj_ed the roquired 30% proof-of-interest. 

6 6. On July 13, 1977, the Board of Personnei Appeals received the 

7 II Empioyer's Counter Petit '"•he Counter Petition disagreed with the 

8 appropriateness of the proposed lection, stating, in pertinent part, 

9 j that 11 
••• an election been held in this bargaining unit within 

10 I the 12 months and that another election in that bargaining unit, at 

11 II this time, would be contrary to Jaw.'' In support of this contention, 

12 
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the Emp er cited the ch 22, 1977, election described in finding 

of fact 3 and Section 59-l 06(3), R.C.M. 1947, which states: 

An election shall not be directed in any bargaining 
unit or in any subdivision thereof within which, 
in tbe precedi.ng twelve (12) month period, a valid 
election has been held. 

7. On S ember 1 , 1977, the Board of Personnel Appeals 

conducted a pre-hear conferenc to clarify issues and discuss 

proccdtJres relative to tbo determination of the appropriateness of the 

proposed election. At hat time the parties agreed to waive the 

hearing in this matter and to submit their arguments to the hearing 

examiner in Briefs and R Briefs. 

8. The exami.ner finds no merit in the Petitioner's 

24 contention that Secti .. on '5 1606(3), R.C.M. 1947, "applies to new units 

25 or units to be decertified (tbat are certified by the Board of 

26 Personnel s)" (Pet1tioner's Brief) and, apparent does 

27 not app to unit modifications or clarifications. 

28 Section 59-1606(3), while that an election be "valid" 

29 II for it to be applicable, ln no other way qualifies the type of 

30 II election it affects. 

31 Section 5 1606(3) ls very similar to Section 9(c)(3) of the 
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National Labor Relations Act While the Board of Personnel Appeals 

is not bou.nd by the Nati.onal Labor Relations Board's decis:Lons, it may 

be he ful to consider t that Board, because of statutory 

construction, has interpreted Section 9(c)(3) to apply only to 
2 

representation lections. 

Even if that distinc ioe were to be made in the instant case, 

however, the Petitioner's contention remains invalid. The March 22, 

1977, election, af ·i ng the emp es an opportunity to decide 

whether or not they wished to be represented by a particular 

collective bar , was a representation election. That the 

choice involved a union ther than the Petitioner and involved 

incorporation into an a x1sting arca1ning unit rather than 

establishment of a s e unit does not alter this fact. 

9. The hear examiner finds no merit in the Petitioner's 

content:i.on that: 

. an election bar does not apply in that it has 
never been determined by the Board of Personnel 

eals that these employees are a subdivision of 
a ning unit that currently exists at Galen 
State Hosp:Ltal. 'J'he law poLnts to commun:U:y of 
interest and sire or employees. It is obvious 
that these employees share a definito community 
of interest; of their own, separate and distinct 
from othor empl s at Galen State Hospital. It 
is the d sire o the emp es to address their 
condition of loyment the collective 
bargain ess throu a new unit determination. 
This is demon trated tbe fact that these employees 
turned back an arlier unit modification. It 
is extremely si ficant that tbese omployees were 
not choosin botween ono union and no representation, 
but were re to be part of a larger bargaining 
unit. (P~titioner's Brief) 

ThPre was never a hearing conducted and it was 
novor dote that hose employees are part of 
a political subdivision of the bargaining 
unit at Galen. (Petitioner's Reply Brief) 

1sec;tA.on 9(c) (3) or) 
No e£ec.t.i.on hlw . .el 
wU:fl~Ln wlu.c h, .i.n 
Mcctf.e ha.ve. bexn 

2 
Gdch!1-i.h.t T hnbM. Co. , 7 6 

!J LRA h.tcdv.,: 
CU:.!t.ec.te.d .i.n ilVllf bili!gcU .. n.i.ng u.n.i..t 011 anlj -aubd.iv.i.s{on 
p!te.cc.e.d.i.ng .twe~ve.-mon;th pe!t.iod, a vccf).d e.fe.c.tA.on 

No. 177, 21 LRRM 1302 (1948). 

lj_ 
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rehe r/lareh 'V) 
( .. (_ ' 1977' clGction involved nine ''Alcoholic Counselors'' 

at Galen State Hospital The instant Petition seeks an election 

for s:Lxteen ana Alcoholism and l'buse Counselors" at 

Galen State Hospital. All of th employees who were eligible to vote 

and who voted in the Mar•ch 22, 1977, election are included in the 

group s by the Peti toner. At the time of the March 22, 1977, 

election and at this time all of the employees are classified as 

Addictive Disease Couns ors. Clear the group of employees involved 

in the March 22, 1977, ction and the group of employees involved in 

the instant petition comprise th same bargaining unit. That the unit 

has increased from nine to sixteen employees does not affect this 
3 

fact. 

While it is true that there was never a hearing conducted in the 

matter of the unit medifi atien proceeding which culminated in the 

March 22, 1977, election, it is important to note that all parties 

were in agreement that th incorporation of the Alcoholic Counselors 

into the exist ining unit at Galan was a proper 

accretion. The Notice of Unit Modification or Clarification 

Proceedings indicates t all affected parties were fully aware that 

the proceecling i.nvoJved such incm' ion, an Employer Counter 

Petition was not submitte , no Intervenors' Petitions were submitted, 

and the parties s d the St tion for Certification Upon Consent 

Election. No contention whatsoever having been made that the 

accretion was , the Board of Personnel Appeals tacitly 

acknowledged that the Alcoholic Counselors were indeed a subdivision 

of the already exist bi:i.J'):{C.Ll.. unit. 

10. Tl1o hearing examiner does not find that the following 

contentions of the Petitioner constitute the type of unusual 

circumstance which would warrant suspension of tho election bar 

imposed Section 59-1606(3), R.C.M. 1947: 

3 
U. S. S:te.e.l Co!Lp., 156 No. 108, 61 LRRM 1237 {7966). 

c J-
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It is obvious that theso employees share a def
inite community of interest of their own, 
se e and distinct from other employees at 
Galen State Hospital. It is the desire of the 
employees to address their condition of employ-
mont Lhe collective bargaining process 
t a new unit determination. This is dem-
onstrated t fact that these employees 
turned back an earlier unit modification. lt 
is extremely sl ficant that those employees 
were not choosing between one union and no 
representation, but were refusing to be part 
of a larger bargain unit. (Petitioner's Brief) 

Their [the employees] wishes to have a separate 
bargaining unit were certainly conveyed in their 
rejection of a unit modification. 
Certain the provision of 59-1603(1) would 
command that an election be held in order to 
guarantee these workers their right to col-
lective b . [Section 59-1603(1) 
provides that: ''Public employees shall have, 
and shall be ected in the exercise of, 
the ri of self- nization, to bargain 
collective t representatives of 
their own choosing on questions of wages, 
hours, fringe benefits, and other conditions 
of emp and to engage in other con-
certed activities for the purpose of col-
lective b ng or other mutual aid or 
protection, fre from interference, restraint 
or coerc:ion. "] (Petitionc:r' s Heply Br:ief) 

It is recognized that the emp es affected by this matter are 

currently without represer1tation for collective bargaining purposes. 

It is further recognized that the election bar imposed by Section 59-

1606(3) will, if lementcd, proscribe the election of a collective 

bargaining for these emp ees until March 22, 1978. However, 

to place this matter in perspective it must be realized that: 

a. The emp es involved tn this matter had, within a few 

months of the fil of the instant petition, an opportunity to 

express their desir•es as to a collective bargaining representative. 

b. The March 22, 1977, e ection was precipitated by a 

Petition which was, when it was filed with the Board of 

Personnel eals, accompanied the required 30% proof-

of-interest. Therefore, the March 22, 1977, election 

was not, in any sens of' the wor·d, ":inflicted" upon the 

emp es; it was Ito natural culmination of a process 

which had begun wh certain employees had signed that 

-6-
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1 union's authorizatic>n cards. 

2 c. It has not boon contended that tho employees were 

3 unaware of the Petitj.oner's intentions when 

4 t signed the authorization cards which 

5 eventually resulted In the March 22, 1977, election. 

6 Therefore, the hearing examiner must assume that the 

7 employees knew that tho union whose authorization cards 

8 they were si intended to petition for a unit 

9 modification which uld inc e them into the 

10 exist ba.:r'ga unit. The fact that the 

11 emp es later decided that t did not want to he 

12 incorporated into h already existing bargaining 

13 unit, but rather wished to have their own bargaining 

14 unit, must be int ed as a c of mind, not 

15 a c of circumstance. 

16 National Labor Relations Board decisions which were persuasive in 

17 the examiner's determination that such change of mind on the 

18 II employees part does not onstitute an unusual circumstance which would 

19 II warrant suspens:lon of th lection bar rule were B~]J_E?_f:_:leld Produce 

20 II §_Pro11_tsion Co., llT NLHB No. 215, Lio LRm1 1065; and \VE Transport, 

21 Inc.; I98 NLRB ]:loi. 114, 81 LRHriL 1010. Examples of cases wherein unusual 

22 II circumstances did warrant suspension of the election bar rule, cases 

23 II whose fact situations b e little resemblance to the instant case, 

2411 v1ere 1!JT(II~>--Irr<e_,, IJLI NLRB No. 194, TT LRRMll43 (1955); and Remington_ 

25 Rand ., 112 NLHB No. 16'), 36 1231 (195')). 

26 SClJSSION 
-~~~~~-... ~-

27 The prec find of fact have established that: 

28 l. On March 22, l 77, the Board of Personnel Appeals 

29 II conducted an electlon for certain emp es at Galen State Hospital. 

30 2. This electiort was a representation election for 

31 co11ecL~i ve ng purposes. 

32 3. 'I'he :Lnstant tion s eks an election in the 

-7-
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same unit of employees that was involved in the March 22, 1977, 

election. 

~. 'I'here are no "u.nusual circumstances" in this matter 

which would warrant suspension of the election bar imposed by 

Section 59-1606(3), R.C.M. 1947. 

CONCLUSION OF LAW 
·~ -- -~- .. ·-~· .. ·~ 

'l'he Petit ion fi .. l Ju 'l, 977, by the Montana Alcoholism and 

Drug Abuse Counselors, Federation of Teachers, MFT, AFT, AFL-CIO was 

not filed in a time manner tn accordance cqith Section 59-1606 ( 3), 

R.C.IVJ. 19117. 

RECOMMENDED ORDEH ___ ,,,.,,_, __ , ____ " 

The Pet it ion f:L ()n 7, 1977, by the Montana Alcoholtsm and 

Drug Abuse Counselors, Federation of Teachers, MFT, AFT, AFL-CIO, not 

having been filed in a time manner, is hereby dismissed. 

IIIOTJCE 
_,,, .... _,,_ 

Exc ions may be filed to these Findings of Fact, Conclusion 

of Law, and Hecommendecl Order 111ithin twenty working days servi .. ce 

thereof. If no excepti are filed with the Board of Personnel 

Appeals within that period of time the Recommended Order shall become 

the Final Order. Exc ions shali be addressed to the Board of 

Personnel eals, Box 20 , Oapitol Station, Helena, Montana 59601. 

Dat d this 2 h of October, 1977. 

BOARD OF PERSONNEL APPEALS 

BY_~~z;c~;a~~ 
Hearing Examiner 

-8-
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CERTI ATE OP MAILING 

I, Harrison, IJPre certi that on the 26th day of 

October, 1977, I mailed a true and correct copy of the attached 

FINDINGS OF FACT, CONCLUSION OF LI\H AND HECOMMENDED ORDER to the 

following: 

Mr. William Gosnell, Administrator 
Personnel Division 
Department of Administration 
Mitchell Building 
Helena, MT 59601 

Zan to, D:.i.J"'c~ctor 

_ of Institutions 
1539 11th Avenue 
Helena, MT 59GOJ 

Mr. James Me , Executive Director 
Montana Federation of Teachers, AFT, AFL-CIO 
P.O. Box 1246 
Helena, MT 59601 

Mr. Joe Balkovatz, Administrator 
Galen State Hospita 
HF'D #1, Galen 
Deer Lodge, MT 597 2 

" 

--~~---~--
- ~y Harrison 


