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IN THE SUPREME C RT OF E STATE OF MONTANA 

Mo. 13851 

IN THE MATTER OF THE APPLICATION 
FOR TEMPORARY ADMISSION OF CHARLES 
JOSEPH M~CLAIN, JR., TO PRACTICE 
BEFORE THE VlSTRlCT COURT OF THE 
FIRST JUVICIAL VISTRICT OF THE 
STATE OF MONTANA, IN ANV FOR THE 
COUNTY OF LEWIS ANV CLARK. 

0 R V E R 

A motion having been made. by Jenny L. Palnte.n &on an 
onde.n gnanting Chanle.A Johe.ph M~Clain, Jn., ofi San Fnan~i~~o. 
Callfio.'Lnia, admi~~ion .to pna~ti~e. be.fjone. the. dl~tni~t ~aunt ofi 
the. 6in~,t judi~ial di~.tni ofj -the S-tate. ofi Montana, in and (jon 
the County ofi Le.wiA and C k, in -the Judi~ial Review pno~e.edingh 
be.fjone. ~aid ~aunt en-titled "Mon-tana Sta-te. Uniuen~lty v. Boand o6 
PenAonnel AppealA, a Viuil.l n afi the Vepantment ofi Laban and 
Indu6tny ofj -the Sta-te ofj Mon-tana; Montana Sta-te UnlvenAi-ty 
Chapten ofi the Ameni~an A66o~iation ofj Univen6ity Pnofje6Aon6; 
Mon-tana So~iety ofj Enginee~A,'' ~aa6e No. 41320, and "Mon-tana 
So~ie,ty ofi EngineenA v. Boand ofi Penl.lonnel AppealA, a Vivi6ion 
a6 the Vepan-tment ofi Laban and Indu6-tny ofj -the Sta-te ofj Montana, 
an admini6tna-tive agen~y; the Boa~d ofj Regentl.l a& Highen Edu~a­
tion ofj -the State ofi Montana, Law~en~e. K. Peti-tt, CommiAI.lionen 
ofj Highen Edu~ation ofi the State ofj Montana; Montana State Uni­
venAity; and Montana State. UnivenAity Chap-te~ ofj the Ameni~an 
A61.la~iation ofj Univen,;.i.,ty P~ofje.l.ll.lanl.l," ~au6e. No. 41317, and the 
Count being ofi the. opinion that thia matten l.lhould be add~el.ll.led 
to the dlatnle-t ~ou~t ofj fjin6t judi~ial dil.l-tni~t ofi -the 
State ofi Montana, in and (jon the Coun-ty afj Lewll.l and Cla~k; 

THEREFORE,VOES H EBV REMANV l.lald motion to the dl6-tniet 
~aunt ofi the fjin6t judi~ial dla-tnlot ofi the S-tate ofj Montana, in 
and fio~ the County ofi Lewi6 and Clank and the judge6 neAldlng 
theneln (jon detenmlnatlon o6 !.laid matten. 

h 1 
June: 1977 ~ . 

VATEV thl6 8t Q .. u //' . -~.--""""<:-~~ 

- f - ct:f/;;~~~'!/"f ---



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

IN 

• 

EDt1CA:I!CIN OP 
PET'I'IT 

HIGimR Ii:Dt!CATION 

OF 

to 

to 

31 II or 

r:;Nm:tmJ?:Rs , 

* '* 

"' 

) 
l 
l 
l 
l 
) 
} 
) 
) 
) 
) 
) 

l 
l 
) 

) 

~-,>'' 

DIS'I'RICT 

' 
AND l:Lii.KK 

No 

a 

to 

talce no act::~.on to 

State 

State 

are 

or 

32 II at !-1ontana 

THURBER'S 

~ 
HF.:LENA 



as t.he 
1 

2 

3 
II are * 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 II 
I 

26 

27 

28 

29 

30 

31 

32 

THURBER'S 

~ 
HE:LENA 

II 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

THUR13ER'S 

~ 
HELENA 

BEFORE TilE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNIT DETERMINATION 1976. 

MONTANA STATE UNIVERSITY CHAPTER OF THE 
AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, 

Petitioner, 

HONTANA STATE UNIVERSITY, 

Counter-Petitioner, 

MONTANA SOCIETY OF ENCINEERS, 

Intervenor. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

F I N A L ORDER 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
A Proposed Findings of Fact, Conclusion of Law, and Order (Proposed Order) 

was issued in the above-entitled matter on January 5, 19 77. The Proposed 

Order provided in pertinent part that a.ll registered engineers and engineers-

in-training on the faculty of Montana State University (M.S.U.) shall be 

included in the proposed unit. Furthc•r, the Proposed Order provided for the 

exclusion of all faculty members of the County Extension Se.rvice but for the 

inclusion of those state specialists located on the campus of M.S.U. Exceptions 

were filed by the ~1ontana of as to the inclusion of engineers 

and engineers-in-training. Exceptions were filed by ~1ontana State University 

as to the exclusion of the f:aculty members of the County Extension Service. 

Briefs were fiJ.ed ",.-rith this Board and oral arguments were presented by all 

parties to this matter on March I, 1977. 

After having read the briefs submitted hy the parties to this matter and 

after having heard oral this Board issues the following as its Fin a] 

Order: 

This Board sustains the hearing examiner's Proposed Findings of Facts, 

Conclusions of Law and Order a.s to the inclusion of all engineers and 

engineers-in-training in the unit. 

This Board concludes, hm;;rever, that the inclusion of the state specialists 

of the County Extension Service: was in error. We find that the state specialists 

should be excluded for the same reasons provided in the hearing examiner's 

Proposed Order for exclusion 1:he othe-r members of the County Exten-

sian Service~ 



1 IT IS THEREFORE ORDERED: 

2 1. That the Proposed of ·Fact, Conclusion of Law and Order 

3 of the hearing examiner dated January 5, 1977, be amended to provide for the 

4 exclusion of the state of the County Extension Service; and 

5 2. That the Findings of Facts:, Conc1tJ.Sion of Law, and Order of the 

6 he,::Jr i.ng examiner in its amended form i.s adopted and is incorporated by 

7 reference as the Final Order of this Board. 

8 Dated this !!"!!__ day of • 1977. 
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1 CERTIFICATE OF !!AILING 

2 * * * * * * * * * * * 
3 I, Vonda Brewster, hereby certify and state that I did on the 8th day of 

4 II April, 1977, mail a copy of t.he above PINAL ORDER to the following people: 
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L. Hjort. 
Hox ~)600 

He lena, l1T 59601 

Ronald Waterman 
Gou , Booth, Shanahan & Johnson 
P. 0. Box 1686 
Helc~na, I!T 59601 

Charles J. l!cClain, Jr. 
American Association of University Professors 
582 Market Street 
San Francisco, CA 94104 
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~;"11' 1976: 

i·-~O~:T:\\,\ ST .:\Tl.~ 
Tilf: "\~:;:RT 
SlTY Pe~OFESS 

:.:OI'\TA\f\ ST;\TE 

;.ro:•:TA:\A SOCIE 

LL~;'--~~· or r,· 
~ ;7: :": ;:; 

(1. L .\ fT ~r;.:·~r:-:~~::L\A"J' LC>-r 

L\I~\ EI~Sl ~Z OF 
ASSOCI!.i'IC;~: OF U\I\'Eil-

~ u' 

t tioncrs, 

U>~I\-E?,_Sl 

Countcr-Petltiorler, 

OF E\GI 

I rt tccrvenor. 

~;: i 

; .r,;' • 

2:: 

'•} ··.-:; / 

··.;1: 
"• 

I 

' 

L F.PPEi-\LS 

;'; ;'; :~; ;'; ~:: .·. ..,_ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINDI~GS OF FACT, 
CONCLUSIO.\S OF LA\'., 
AXD REC:O'IcfE:\DED ORIJClt. 

* * * * * * ~ * * * * * * * * ~ * * * 
On ~lay 18, 1976, a tition of Unit Deter2inatiort was filed 

11 J 
"·Y 

~ith this Board by the ~lontana State University Chapter of American 

Associatio~ of Universi ofessors. The petition was later 

emended. unit ~esc!·~~tlon contained in tl1e aocnded petition 

1·.'35: 

'
1PLTI T r o~~ER, tan~ State Lrtivex·sity Chapter of the Anerican 

~'5"ori'.:1 ..... lo:-, oF 1 ;,..,-:,,_,y-l·._.". ~)l'OireS'-01'5 l_l.S]JeS t·!o am 0 nr1 l·~s ~ , ~- ~"" c~ l _,, ~ - l'. ll. v '-• ~ :::, L _. ~ -' . ;, V - . - ; < .... -..... L 
1 . 
ueSCTliJ-

tion of a proposed prorri2tc bargaining unit to read as follows: 

I~CLtfJED in t~e u~it arc all hlcmbcrs of the Acadc1nic Instruc-

tional Staff lifho teach .5 FTE o1· Jnore. 

EXCL fro'2 the unit rue all other employees of Montana 

State Univcrsi ty. ,. 

On June 9, 1976, t ;.!on tan a Society of Engineers petitioned 

this B83rd for intcr\·entlon in t Unit Dcter1nination proceedings, 

petitioning tl1at t )!o~t2na State University College of 

~~·. l ,·Jt" "l .... h 
~r!gt~cer1ng oe cXC!~l~CCt rro~ tt1e )arga1n1ng un1t or 111 t e alter-

n2tj\·c tl1at all 1·cgistc:ci pr·orcssional engineers and engineers 

1n train·~ng be c:xcl~:~eci fror·l t:1c 1lTOposcd bargaini11g unit based 

a~ t~1c tl1co1·}- tl1 rc;istsi·ed professional en~incers and cr1ginccrs 

,,..., tr21~~ ~,, ;::_:-~ :-:c~··' :>· 1::::\\, citing sc..~ction 59-1602, R.C.i\t. 

\ l 
II 

), 



,,.;:~J-!''5 

,-,o:-.._ 
c· ". -- """-'> 

r. s ·_:::- \ 

:! 

l. }9c).7. 

n ;i 
.;:-_, I On .Jti11C ~-· 1976, tlrj S EDct rcc.c:i\-cci. a count~1·-pct it i.on fron 

th•:::-. ,,.,,_:,·] (1\-,--, r 
..... '--· ' ' ~' . . i '-· "- ) ntur1~1 St L~ Urli\·cl·sit)·, ol,jcctirtg to the prol10scd 

Ltnit of P~titlor1cr. Oi~ S ::c cr 7, 1~)7CJ: the Er:lp.loyer amended 

its p c t _i_ t ion , 1-.:11 i c h :; t c:. t c d 1 n fl d r t. ; 

Hc[}.-."'·.,.·]r..-,;'11 '>''-"1:,,,,,"\ th'-lf·''T ',"__,__b"("'J•l:.r-. ; ..... ldL Ll'-' c>C.n.,.O)CI Pt.-. _L,_"t...-.S .1 (cL, a.l approp118.Le a.ro(~ll~Ln.::.~ UDJ..L 

OLtght to consist of all facult)· members on half-time (.S PTE) or 

gr·eater appoiiltQent on an ac rc or fiscal year basis, who hold 

Te u·r"l ~ t' ~c~clorn·l' c or r·e- ~n--Jrc'o ___ __.:.:,_::.....::...:::::._ c- , c. ..:. 1 :::> <- c~- .. , ~ rank, and 1-:ho are on a Board of 

Regents acade~ic contract as of October l, 1976 7 exclusive of the 

President> Vice Presidents, _Dea.ns, Associate and Assistant Deans 

(including tl1e Associatio11 Dit·cctor of the Agricultural Experinent 

Station), Directors and erintendcnts (not to include the 

Director of Forensics, Director of KFFP Program, and Director of 

Intr(~nurals and Rec:re:::tiun), nc.'p::trtmont Hcc!_ds (including Sc!1ool 

Directors and Education3l Directors of the extended campuses of 

the School of ?~ursing), , .. ~1 s i t:ir:g fc1cul t{, :1djunct faculty (including 

courtesy appointn1cnts), -facul.ty on terminal contracts and one-year 
' 

nonrenewable contracts, persons on the Board of Regents professional 

contracts, superviso1·y pcr·sonncl in the Cooocrative I~xtension 

Service (Personnel a!'d Tra:ining Officer, [.!anagement Infon;ation 

Officer, and State and Area Prog1·an Coordinators), and any other 

supervisory enployce or Jllana~en:c;lt official_ falling within the 

c~cfinitions of Ss9-1602 (.3) 2nd (t1), E.C.r-1. J 9~7. '' 

A hearir1g was held 0:1 Scptcr1ber S~ 1976, on t!1e campus of the 

~<onta:1=-t State Un.i.\-c1·si t.y. Aftet· tl1e hearing, each party submitted 

~~ b r i e f. 

There are thTcu L:aLn issues for this hearing exo.miner to rule 

0:1: 

(l) Should the College of tncors or any of its faculty 

~:c;~bc~t·s lJe cxclLtdcd fr·o:·: t}1c l 1 :1r~:air1ing unit? 

- 2-
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(2) ,,, r--'- , ['I(' t. r . ,t;L;i t.nc _,;,t\_.U.! C.}" l:ICL~DCJ'S 0- t l(' .001lC'\'Cl '1\'C ,_:XtC!1Sl.OTJ 

Sc:r\· i t._~C b~' cxc1 cd frc::\ t ~l ·" 

'" b:1t·g0in.lng unit.? 

(:i) Shou·1 ,; Cac:..11 t: '-" n ·::nbcr.s se tcachinz respoiisibilitics 

arc less tl1:trt .S FTE be excltt~ed rn tl1e bargaining uni~? 

In order to (11/0J.d c.onfusJ on, I will discuss each issue 

scpar2-tc1y~ 

L 

The first isstte to be disctlssed is tl1e College of Engineering 

and its faculty. I see the issue as a three part question; 

1. 

2. 

. -
,). 

Should the 
bargaining 

Co~Llege 
unit? 

of Engineering be excluded from the 

If the College of Engineering is not to be excluded 
from t bargaining unit, then sliOl!ld the registered 
engineers and the engineers in training be excluded 
from the barga-ning unit? 

If the registered engir1ccrs and the engineers In 
traini11g arc cxcl~!dcd f1·om tl1e bargaining unit, t!1en 
is s~c11 a cordltion c1·cated tl1at tl1c rcr1aiJ1dcr of the 
facLt!ty of the College of Engineering s~ould be excluded? 

Fl\DI~GS OF FACI 

Sc:ctio:; 59 -1606(2) !(c;vi~ccl Codes of 1-lontana establishes the 
I 

criteria in part 1 this Boa must use in determining an 

app1·oprlatc ur1it for tl1c ptil·pose of collective bargaining. That 

section reads as follo,;s: 

"(2) In order to :;ssure employees the fullest freedom ih 
exercising the rights guaranteed by this act, the board 
or an agent oE t board shall decide the unit appropri­
ate for the purpose of collective bargaining, and shall 
COi1Si~~r such factors as community of interest, wages, 
hours, fringe benefits, and ot!1er working conditions of 
the employees invelverl, history of collective bargaining, 
co,noon Stl_l2Ivision, conmc11 personnel policics 3 extent of 
intcgr~tio~ of ~ork fLtnctj_OilS and interchange among 
cnrd_o\·ccs affcct:::J, and the desires of the emplovees"~ - ; . ,. 

ln o~Jnl\·};lQ t1~ose critcri2 to tl1e testin:o11V and evidence sttbmitted 
• L J ~' ~ 

2t the hc2ring, t:tc foJJo~.-.-ing ~1rc my findin~s of fact: 

l. CO':\::;\ ITY Cf- I'\Tff11 Jt ls T~Y findjng tl1at tl1cre 1s a common 

co2~:1nitv of interest oxisting bet~ccn the College of Enrinceriiir 
J ~ - ~ ~ 

2nd the l"CDa.ln~:!T. of- t!1c tinlvsrsity T!1c intervenor failed to 

est~tt1Jis~ a lJck of CO[ll0Ltnlty o[ irttcrest. Testimony elicited 

-- :s --
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fru-- Dr. I r\·l r~s~ :\·! :: ·l~C: }'T 

u n i '. · t: ~- s i. t y cs tnbl t s:-JC'i.J ~:~n t r 

:L n L C' ~.: 1' <_1 } p ~Lit ' 0• L h c- L: n L \- '-: t s 1 t:. > 1 :< 

: l (' :·~ for !\~.:ac.lelit i c. i\ f fairs for the 

Co 11cS?:c o [ }; 1 nccr tng J.s an 

OVC((l]_L functjon of prov.id.l.ng 

edL:Cc1tion::!] Oi:JIJC :· ~:n_l t. i_c ~· (.:he stuc-!cnts attending t-!ont~lna St:atc 

Un i.vc-·rs:i ThcT·c •.~zls .:J_ failur-~·· Oil t p~trt of intervenor of 

sho1-:inB a t c of c::.rtor:or·v th l existed in the CoJ] cgc of 

Engineering ~l1lcl1 \;as peculia1· tc> the College of Engineering. 

Sttidents 2ttcnding t}tc College of Engineering Tilust attend 

classes o~tside the College of 1: 1nccr.ing in order to comply 

witl1 the College of irteering's g·raduation requirc1nents. Dr. 

Harr~· 1'ownes, Professor of Engir1cering, testified that certain 

,... ; n - ~-1' ,.,-, = '1 1' .:: ~ "1 e:c. ) +- - ' · : --'- I r c:--. -"' 0 - + --'- 1- ~ <." .. -- - h • · t · . · · n ;d_.__hl~t.....lk r~'-:dtleL.:.:.Lt .. :.::> •'-LL.l .t:.:;,:-'--'---~ .. LO cO._tl~'es J.n Ltman1 1es, sclenc'-'s, 

and nath \·!'eT2 reqtriTt_'d J o1·de1· for tl1c College of fngjneering to 

be 0 ---roc1i-'-c-:-1 1'\" ~1-.e fnq;· ... -,arinu Co· 1 ;' ·il c-or Profnssional Dev·n]op-c~L...___~ .. --Lv'-~u.~ L.• .-•--:::;, .. 1.!.~'- ··~~ , ... ~."...__ 1. _ "--'--· 1 '-"-_ 

rl 0""'_._ ('T')- _, : )'\ 
·.._.j;: __ -~"'·_P· "--_! 

Test ny also tstablis cl t>at there is equal professioni,ll 

rcc~rirc~Ients for c~:1ty s~c ex-~ of tl1e Ccl1cge of E1tgir1eering as 
, Q ;i 
..!...U n t]--.c rr>";"'1".1 in [1 < - ~-- ,c;._- j r of the u::i ccsit:r In fact, D1· .. Davis testified 
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that licensing as an c ineer ll~ts not been a requirement for 

hir.i1tg. Alt!lOUt~h e\-cn if it hac! been, since other faculty members 

such as nuTsing cult'-~, nd facultY Ii~embcr.s of the architecture . . 

departt:ent rcqu .. ire licen.sinz, the licensing factor \~'oulcl not make 

tl1e engineering f~tcttlty unLque. (SH: Dr. Shannon's testinonr, 

~lr n ° ~n-' I'····-lr' Po~-··· ·tn·t·ll''Ol1\" 1'r p 5'1 ) . t'• :__ c~ ;'J -~~~<.U.l0. ., ... ::::.. ;::;,. ..._.::,. - ,, ~,, ~ •• 1 

rcr b•1drcti>lG 1)1'-··no~-;:PS tf~<•"(<" ~ ~ 110 }·inC i tCffi budrrntin<T / '-• · ::::• - - · '' _::, 1: d ~ ;:" · .. -- ~- , •' '- '--· ---' - · - " 0 '-' · .;_.-., 

spcciE.l(;a1.1;~ for t:};e Col1c:s;c of L lncerlnp;. Rather, the University 

Systcz:: c:ccid(:S on the: b~rd:·,~ct' fo~· the College of f.np;incering~ This 

. - ,-, •. , '\" 1 ·i ~ l t 1, ., ~- ~, "• .<.. ' ' t- ~-~" '1 ., ~ '"" ~· ~ • ·t ' .L~ LO:.:"~~, '·-~,1 ;,;__ ,.c_;::--1... 0_,_ '-'-'---, ~<~.J 1.''-·•:-;.l). 

Dr. TcH;ncs tcsti fieC th::lt h2 rcprcsentec1 the College o£ 

[ng i ncerj ng on thC' Un i \'C r5 it;· C:ounc i 1, the govcrr.i.ng body conposed 

O_f faCLl] ty f!C~il)cl·~. (Tr. l 9) 

": ,.. s 
::~ --

1-' =~ :~' 
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The u Lsputcd tc::<timony 

Engine~: r.i_ng s the sa:rie ac 

of Dr. D::vt:on sho"s th<tt the C:oller•e . - ~--, 

Cl'llC calencl;J.r as the rest o:f the 
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Dr. Tcn·:nes test.i f:t.cd tL1 r examination froB ~\lr. \','atCYll1an, 

Counsel for the ~\!ontana Society o:f Engineers, as. to Yc~ges: 

"Q: Dr., a-re ;rott li3r Kith the pay structure of faculty 

members at tl1e College of Engineering? 

A: I have looked at it at the Professor level. I have not. 

examined the associate or instructor level, or assistartt level. 

Q: Are you fa2iliar with the pay level of other faculty 

members of other colle es at ? Have you compared them? 

A: Yes I have . 

Q. - Isitafair a accttl-~tte statcntent to sa)· structures of 

the College of Engineering reflects salary factors outside, tha~ rs, 

the cngince:;.-ing 1Yrofcssion as c: \','hole? 

A: Yes, I thi it docs.'' (SfE: Tr~nscript p. 13, lines 

6-16) 

Under cross-examination by Barry Hjort, Cot•nsel for the University 

Systcn, De. ~i'o 1.,·ncs test:i ed as to salaries: 

"Q: Now, SOGet}ling tl12t I ssed with respect to the salary 

testimony that you offered, were you indicating that the salary of 

the engineers in the C:o1leg8 of Englnccring is not C0!7tparable 1n 

sonc sense \\'ith engineeriilg salaries in the private sector? 

A: ThJ.t's tru<2. But th:tt 1~asn't the testintony I originally 

presented. ~i1at I origi~ally prcser1tcd ~as, or said lfas, that tl1e 

tcacl1i11g s~Ja1·ies in tl12 College of Engineering are affected by 

salary levels j n inclust 

Q: I sec. 1\nc: th:1t you mec~nt to suggest that as industry 
~ .. 
.. )..:. :: s;:.1tlrlcs rise, ~o c~o tl·c :;::darics :in the Collccrc of Enrinccripcr? ! - . . . . .._, ... ~ - c~ 

33 1\: 'They Eats:::. Ot:h·erv:isc engineering f2culty deserts~': 

r , .. 
\.lr. p. ~)0-:)J.! 
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\0 otLc tc·c.:.~ t::!uny -..-,:1>; p·c;___"';:)Cnt:.c:d concerning the !;;;tgcs of fz:cultr 

2 r-~~ o ,_ ;"\.(_: Cot 1 z-·s:. Eng·i_rtc:el ing as co ;tred to facu l t:y nc~;:bcrs 

c- t}l~ r·c ~1i11cl~r of ti1 :·:_i \ c r:; i. ty De. To· .. 'nc's tcstir.:.ony is 

c~.::lnfu::~ i to th_is hc~~ri!:: .. ~ exan Lner, _in the serrsc that it is ir:con-

pJ.ets. Dr. To 1 
.. ;nc:.s testified that snlar_i_cs for :faculty mer:tbers of 

···:~ CoJ1c~.:;c of incerir:~~ L!u~;t be related to the sala~r Lcs caT::.cd 

D\- cng1ncers otitsi 0 f t vcrsit)· setting, but l1e docs nat· 

t:;:;sti fy as to ether or not J.t is coi~parable to the ttnivc1·sity 

s;-stcn at 1arge. Since it does not logically follow tltat, since 

t~~~ fnctrlty's salaries of the College of Engineering is affected 

bv the salaries of nrivate engineers tho salaries of the Colle7e • .._ '· u 

o~ Engineer faculty are not cor~parable to that of the rest of the 

ti~ivcrsity, I must assttme th~t there is some degree of coflparabj.lity 

i!l sal:1ries bctL-C:2!1 facu1 ,_ ers of the College r r · · OL £ng1neer1ng 

a;1u the J"SL~~:incler of the L;ni~:crsi ty system. 

Dr. Dayton's tcstinoa}" established that the faculty l~1cmbeTs-o-f 

t:--~-~ Co] lege of Engincc:Ti <~'. ha\·c the samC fringe hcnc:f.i.ts as the 

l' _~ ~LJ. i r:_ d c: r o ! 1- ;l e 

E~gineerinz have 

uni \'Lr~~ _i ty. All faculty members of tho Collage of 
) 

the saL~e sick leave, retircn1ent benefits, insurance, 

~~c- as the rest of t uni.vci·sj_ty. At least tl1cre are no 

~if:cre~:cs on the basls of College of Engi11eering v. rest of the 

t::-:.1. Yers i -::y. 

-' . C0~\!1-rO~J SUPERrlSlO\. c uncontroverted testimony of Dr. Dayton 

s~~~;s tl1at tl1c Coll~ge of fn~inec1·ing is set up structurally in the 

ss.~:e ~~r1ncr as the r·cst of the univcrsit}·· That is, there arc 

C.(.<-L:rtr~cnt heads, de2n of tbe college, and the clean reports to 

!2 \"ice P1·csldcn~ of Acade1:1ic Affnirs. ( <Tr. . 
.._) .__, ·-~ . Counter petitioner's 

;-.--·f-. "f) 
L __ ,;},)JL Ther~ :t"!'c' no di_f_fcrenccs in com~~on su_:)eTvision bascC~ 

o;~ :! Co"tlcf~c of rn~:L~·::::cr::n.:-_~) 1:. rest of the uni\·crsjty. 

2.:; 

CCr·~.,;-:r< F'FRSO\\~--:r. FOLICTL::·;: Dr. Dayton's testimony cstablisi1es 

-r.:::; Co1 1 ·-r--c; u:, r.:'J<'!1">2c·rin5·; hav;;_: the sa;tc rcrsonn-:1 policies 

~:1c I'Ci':~_; :1·,-:cr o C :.-::1 (~ u n i v c r ~ it y 

~ - c 

Th0t l :-:: ' the proccc'llrc for 



' . 
' 

\. 
!• ,, 
[: 

' .. - .. - -~ 

,, 
il ,, 
:i ,, 

, :i 
~ !i 

,, 
·• 

llir:in~ a f:' ,.l··;n-. t' ·.- ~._, .-, 1 '"3 <::; _,__;)(· ' 'l'St of r'l"' Lrn·i 1 -"'r'·l· +-1..· ~-' L;-, .-=> -~"' '--'- L.-J-- - ---•-· -·--~'-·->•-J, 

r~ ;\ • - .. • ' r 
- li "Y~tlL'"-lt'lO!l n'l1'P'J---:;n '"i(i 1'Jro'-f'•-1tircs ·n·o t!1C S'-lJf!f> 'lS tnn r~""st F);-- -'-he. h '--< '- • 'l- ". ' _- '- ~ \., - .... ,_, . -· : - '" - ~' -- - '--' - -..- -' ~- L• .. " c • '--• v ~ u - L '--' 

It 
.__") :; ['Tl--il ,.,,.S j. ')· rl'"": r:;:1'[ ·:1"'''; ~ r[ _,__('1'1)Y';' ri''~L·n-J"1i.[T)'1t t'ons ar~ t/.1'·' 5':11'1,-.. '"l' 1! ,_,_.c ...... l t:-1•~- ,,._, .• ~) u .__ .. L- .J,_,c __ c ,___ J .• __ , .• c L: ~.__., .c.L ••. <.:; L--' 

,. 
~~ !i 

It I 
- I• a ot 

!I 
, 1': 
") « , I' 

!! 
7 li 

jl 

8 
!l 
!! ,. 
;! 

9 !! 
ii 
li 

10 I! 
II ,. 

l
, ll 
J... !: 

!l ,. 

l ? n - ., 
II 
i\ 13 

' -~ ;_---.;; 

15 

,. 
i! 
H 
j( 

p 
ll 
i! 

ii 
I' 
il 18 - }; ,, 
li 
F "7 ..L) .• 

il 
, Q _L,, 

1: 
:! 
:; 
:\ 

ti~c rest of the u.n:i.\·crs.l.ty 

5. EXT~~i'-'f OP T\TF(;RAT Oi R K FU0:CTIOcJS AC\'D HiTEF:CffANGE i\,\[Qi\G 

EMPLOYEES APFECT60. 

It Kas estnblj_sl1ed throu test i rwny of Dr. Dayton tlta t there 

is signlfjcant integration of ~ork functions and exchange among 

employees affected. College of Engineering uses the same 

facilities for admissions and placement. Dr. Townes testified 

that the College of ineering's accreditation standards requires 

certain courses be t e by its sttldents in the fields of humanities, 

sciences, and ~1at!1~Drrtics. Classrooins are shared amongst the various 

colleges and scl1ools of the Lllliverslty~ The sane library is used 

by all. F:'!Culty l.:..:r;bcrs or the- College of·.Eng·incC-r.lng are 

represented.on the univc1·sity gove1·ni11g council. The College: of 

EngincC1'in~~ is not ar; aut.ono;-:-·;ous college producjng graduates with--

o~tt the aid of the rerJa5.nder of tl1e univcrsiiy including its otl1er 
' l 0 " 

·-'"'(\ Colle£es~ librarv:;l 
,I ~ ~ 

nistrative offices, and university 
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6. D[SIRLS Ol' T LiF S: 

A survey was co trctcd by Dr. ToKnes to determine whetl1er 

the academic staff of tl1c College of Engineering should be excluded 

frorn the proposed barg~inin5t un.-i t~ (SEE: InterYenor's Exhibit #l) 

flc. Tot·:ncs testi ficd t;>c;t of tl101 70 faculty r:;etr'hers of the College 

of Engi11cering Kho ~0r·e rnailcJ tl1is questionnaire, ~8 members 

rcturn~:d then. 

The qucs t.l.ott on t qLl~stiortilaire 1·ead as fol]o1;s: 

':The 0C0llcn-Lc sti"'t ff of tf1c Collc9c of EngjrtccrinP sl1otrld 
~-· --~ .__-, 

ilc cxclLtdetl a~ n ·Jle _fro;·:: th::' nsu~cnu ~ " 

Tl\c faculty r'.':·;::~b'~· r as t~1011 to cl1cck eitl1cr tl1c box Jt:~trkcJ 

~~ 

-~ - 7 -
~- .'::::, ~ 
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returned Lhc c:ucsti.c1 r: ,--,,-. e--j\'Lt)·' to ciuht•.:- fivr; nr:rccn'L c1-:r-'okr-,,1 
- '- ,) ) ; , '. " • ~ ;:_: - ' • - • ~ !_ ·- - '. ---· - - - '-· 

t h (" "y (' s p t~ {) \ . F i f::~'' .. >n to t~-:c::1 lJC:l'CCJ": t chc:ckc:I the "0'o'! ~H>X. 

:; ' " . - • 1 t l ' * • c 'I 
;_~':: '! Th-_ic:; hcar1 C)\.:I.l.l_ncr -Ls conV-Lncec: Ltlat t1c ma10r1ty o~: T .. 1e ii -- . 
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S fr·o: the ~>roposcc1 bar~:ainin2. unj_ t. 

7 7. OTEEfZ: 

& 1'he Inte1·¥enor asserts tl1at accredit~ttion of the College of 

9 En~~incering and e licensure of many of its faculty ntembers should 

lO also be considered as a basis for excluding the College of Engineer-
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ing from tl1e bargaining unit. To this I cannot agree. Accredita-

tion does not increase the autonomy of the College of En~ineering. 

It dces set certain req renents to be followed by tl1e College 

of Engineering, but does not affect the relationship of the 

Co1lerc of EnQirteering to tl1e t·cmai.Ildcr of t~1c universitv. TI1e ._, ~' ~. ,; 

olacc:nent of the College of FT:gineering in tl1c bargaini11g unit 

liith the reJllaindci· cJf tl1c u~i\·!~l·sity l{OtJl~ in no Kay jeo]J~lrdj.zc 

t!1~ Call e 0~ 5ngillC01"1 's ~ccrcdlt~tioJl. As Dr. ShannOil and 

~·lr. Rose testific~, bath their departscnts ~~r~ accredited hy outside 

acc1·editation associations. Fu1·t]1errlore, Cottnter-petlti011CYls 

Exhibit C sho~·,s that there are a la.rgc nttr0bcr of ·:::cTcditation 

agencies established r the Duroose of accrediting academic 

prograns. 

Ll ke1~:isc, there has been 110 sholifing that tite licensure of 

engirtecrs 1n any~ay prohibits the inclttsion of the College of 

Fn~i~1ccrj.ng in tl1e bar 0 ai ng u.nit. In [3ct, Dr. Dayton testified, 

and his tcst:ir::onr \\'as uncontrovcr·tcci, the1t licensure is not required 

ln orc~c-r for an cngin~eT faculty to 

1s the' usual rc-qu i 1·c~:cnt. Fin2lly, 

t~s t' i i:'ic:J that 1 i ccnst:rc 1s rec;ui.red 

{~C:fl ;::!. ·c t' :~'-' n L s. rP1o·1 c ro~-;:;, the CC11lc[;c 

be l1ired, but rather a Ph.D. 

Dr. Shannon :1ncl nr. Rose 

of 

c 
OL 

facultv nembers in their 

Lnzinccring i:::; not un1quc· 

tn ti·i~·(t rcsre~__:t but rat:1cT s~12rcs tl:c 1·equirci:1cnts ,,,,_ith other 
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c~cp;lr·t:~.(_nt:s ~-:h-Lch ~trc tn incl'~::_;c,d in the bargai.ning unit. 

;.:r. 1\.;itc;t·;;~~tn, couns,.,l ~c~r tl:c t "' .. I']'. n <Jll8 00CJCLY 0.~- ·:ngJI1C:Cl~S, 

rcc:u':'.Stccl t:l!:-:.t this ·~'·:r1ns; cx<l'":~liL~c take aclministrati\·e notice of 

l!.J. ~-67, JS)7-~, in tht; r~atter of the Unit DcteTEl.inat.ion of 

Uni\-ersi tr of !>Iontana Faculty crs, 1n which this Board excluded 

the L3~ Scl1ool frohl bs_ -.-gai n.i unit coi:lprised of the remainder 

of the· faculty ers at: the Un_i··;;·crsi ty of f!ontana. This hearing 

exatnincr h~ts revie\{ed that decision issued by this Boardts then 

chairDan, Francis .J. Raucci, and finds the decision to be inapplic-

able to the fact situation now before me. The Lmv School involved a 

situation h~lere a school stcd almost autonomous to the rei7lainder 

of tl1c Gniversity. That is, t school dirl its own recruitment and 

placeinent, the facility is used almost exclusively by the Law 

S ' - . IF . ' '1 r. f cr100L 1tse ~y 1t tcac~es ~1 or 1ts own courses necessary or 

(--..--->:;rll''l~'-LO'' t'n(~ se~)'ltP -f-;);-~· ~l ...... \' 1•''1 .• nn b~cl teT'"S ~,--lth the I 0 \. <:: _, ol 6-Lc~~..-c.,l., H, ~~-~ LC, . ..:. ""-c~'--'- L, ,.,:,:::, ~• 0.• hl--'•\_ - •C-'< ._.CJ1Q ,_ 

faculty pay is different from that of the rest of the universitY~--

and the ne~n of the La~ hool had direct access to the urtiversitv -· . ~ 

prc·s:i dent. Xonc of tl1esc conditioi1S exist in ,·the relationsl1ip of 
• 

tl1e College of Engir1eeri and the renainder bf l'lontana State 

lini V(·rsi ty. 

:.cr. us r m~ 

Although the o>.-er e 1:;Ti ng ority of faculty members of the 

CollC0° of F~ainoerirc , .::•'"-" - ---·•~.::. "'-' •c sire not to be included in the proposed 

bargaining unit, I find 1n all other considerations delineated 

in S9-l60G(2), the Colleg2 of Engineering must he included in the 

propos0d bargaining Ltnit. Since an election will be held by this 

" 'C 1 ' C • (''1. f[ ... uo~;r::r, i:rtCH_ty meJ:tncrs OL tne .OJ. .c~~.c o~ .ng1nccr1ng \·:111 have a 

' • , • 1 ' • f . . t' h . Ci::cncc to ~:~~.:u.n cxp~·css t:1.ClC cls:-'J.tls GCtlon \\1 .;1 ._ c1ng placed in 

~- ~- ., ,_ n - (T ·~ : n ~ • (T - • ~-
Lz:\., U~:l..:.;'-'-L:.ill..:_, ltJLl~-· 

b. 

1;:·:\·_i.n:~ thus con'-:J~~ ~_~ th:1L the~ Co-ilcge of Engincerinrr cannot 
~J '- _., 

b c c x ,_: l u cL.' -~l .f co 1:1 t h c b :1 r:;; ::l ~ n l n :~ u n i t bE.' c 2 us c of t h c ] a c k of 
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cc;:r·::_lni.ty oC iJt·~--'-:rc~t- :·:;:_\; ot r fzJctors, it becomes ncccssar:y to 

~dc.~r;.;ss the ;.;cc.:.:;; l.< --"· i.n1. ·.i.l \ J n t f1 is 1 s s u c : 

2. [f the Co~lc o [ [ng l.nccl·.i.nr, is not to be cx~.:.ludccl front Lhc 

bargaining unit) n shouJd the registered cngincc1·s and the 

C!!ginocrs 1r1 tr·~~i:!ii!~ be cxclLidcd front tl1c ba1·g~tining unit? 

I t i ,. i n " ·• ··' · ., n o •· ' ' ., "'' · t , •• e., t ~ h a~ s c c t i o 'l 5 'J · l G 0 ? ( 2 ) ex c 1 l' de , . .:.l ,,, L\.:.-< , '-· ,, l -" <-· _._ 0 t.__ •• l .1, ~- L L - " 1 - -· ,, . L ..:.> 

engineers and cns.Lncc:J.·::~ in training fro1~ the proposed barga·ining · 

unit. That section in pertinent part reads: 

"(2) public er:•plo•tee n1eans a person enployecl by a public 
etltplo)·er in any capacity, except. . nrofessional 
engineer~-:; and e inccrs in training~ . '' 

Since the argumen~ is totally a legal argunent, it is not necessary 

for me to make findi s of fact. 

In order to dete ne ~l1ether or not e11gineers and eng1neers 

1n training a1·e to be ~xcltidcd, it becottes necessary to determine 

what r~·ccisel)' ;~as the tent of the Legislature in excluding 

nprofcssional engineers and engineers in training". Since a 

professional e~g1nee1· a.r an engi_IlCCr i11 traini.n~ need not nccessa1·i1y 

be e~tnloyed as an engineer, but ratl1er could tic emploved at anv 
~ - ~ - , ~ 

nu1:1l>er of pr6fessions, it Kould be possible for a professional 

engi11eer to be lo)·e~ at a job, and a none~1gineer to be employed 

ir~ the exact sane job in the desk right next to the engineer.. It 

~ould be absurd to interoret tl1e inter1t of the legislature to exclude 

the cngi11eer but not exclude tl1e nonengincer when in fact t!1ev are 

ec:ploycLl at the S~ii::e job ing the samE.~ \•:ork. Nor ,,;oulcl it he 

logical to interpret the intent of the Legislature to deny the non-

engineer the right to collective bargaining just because an engineer 

is c:~ploycd at the sase job as the nonengi11eer, and therefore all 

s;__:cf: posit.1ons ~:~.t3: Cc excludecL Rather, the obvious intent of the 

L c· g is 1 ~'- t u r c ,.: 2. s to ex c l u those positions in \·:h ich it iS_LQ_Ci}J...i red 
···--~ ·~- .. ·-·-·--··~ ___ ., ___ -·----·-.. ·----~-·-·~--·~--~-... ·-·"" . 

th~:t an engineer be c 'loy8d. Stated a little differently, it was 

the: o~:~·:nus jntc·;::.~ of tc:c LeSl_is1atuTc to cxcluch: those posit:lons 

- 1 () 
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1·11~1t is not aE all at \Ve are concerned witlt here. Dr. 

Da)·to11 testified or1 ~i cct exainination, concerning the qualifica-

t.ions for .3 nosi tion on t College of Engineering faculty as 

follo1\·s: 

"0· ., . J·;hat are the rements or standards or ~l1at must 

ini tia.lly be met in ord2:;r to be hi red at the College of Engineering? 

A: Well, in general and in the last half decade or decade, 

we have been looking for people with either a completed doctorate 

degree or a doctorate degree very near completion or people who 

have considerable pro ssional practice, urn, particulary in the 

engineering technological area, wl1o may not have advanced degrees~ 

ul1, but t{}lere there js llrofcssional practice looked upon an(l 

in some sense. coEtpensated, E_~ut_I __ g~1ess you \1tould say the ma Ln 

?_!_?_12_L1a ~~~-E--~~Iu i rc:"l_~n -~ _ _l s c::._~~ c to r,~~.:S.~~-n~·--·_!l:.en --~-?- f ro~J that ~2:__'!:.h 

exc tio:1s. But I \{0~12 never recall t11e issue of re istration 

bei raised in connection with hiri someo;Je. 

Q: The prir.1ary st.n rd is the degree held? 

A: And then, of course, secondarily, professional 

experierrce and practice". (er:1phasis ours) (Tr. p. 40, lines 7-19.) 

The requirement for loyment is primarily the degree, not neces-

sarily the registration. In 'fact, registration, according to Dr. 

Dayton's testimony is secondary, because it is ancillary to profes-
- ' 

sional experience and nracticc. 

I11tcrvenor argues t11at thj.s Board ought to turn to section 

Gfi-?'rQ()) to. '- ~ -·~):1 ~ .\. cleterr;:l:;~c the finition of t~e practice of 

c::~.i nc:cr.ing. T!1~t section rends: 

I! c-)) l rr·~~ct i .-... o-F "">)tl i n•"'r .... inu I rF~rtn;::; 8n~: s·:·r,~ice or - u. - '-· ..__ ~- ...., . (':C - ''-- --· l - .;:, . '- c • ~ ' J - c - . 

creative ~\·ork, tl~c· c~uate perfori~~ancc of \•rhich ~rcq:Jires 
Ci~gii1ccring c·J~:c~ttion, tralning, ar!d experience, in tl1c 
a11r11 ic~ttior1 cr s:J~Clal krto\;lcdge of tl1e Etat!1ematical, 

' ' ' ' - , - • • l -pnys1ca1, ar-:.c. c I.:;,c:c--::· tng scJ.cnces to sucn serv1ccs or 
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c reat l \"C l,,;o a~-~ cc;nsult:Lti.on. i rn: c s t i [;at ion , 
e \' .:llll a t ion , p l a r~ ;·~ t r: ?~ cr n d d c s i :.: n o f c ng in e c r i_ n g 
l·; or k s a 1~ cl s y s t c r: 5 ) p 1 ~l n n .i n g t h c~ usc o f h" a. t ~: r , 

-c 
cf ~·:clv,:-:ncc~d er:: ccts,. 
-·---·-··---~- ----- " 

This LcarJ eXJilllner does not find t1lat definition to be 

controlli on ;.Iontana PubJic loyecs Collective Bargaining Act_ 

Dr. ·ra\ines testified on cr·oss ex nation conce1·nj.ng nonengincers 

and nOJlengineers i11 tra5.ni te~tcl1ing advarrced eng~necring courses 

as follo1·rs: 

r:Q: I bcliec-e you l icated of tho;oe individuals l!l 

Colle~e of Engineering 
~- ~· ~ 

arc either not engineers-in-trai~ing or 

registered professional, t t is, by percentages of 35% per category 

--are performing engineering in some sense? 

!,: Uh-huh_ 

Q: Andl can you indicate in l~hat sense, a11d it wasn't 

indj_catcd ir1 response to your qL1estion or Mr. ~ratcrntan's question 

in \,.:hat sense_ they are practicing engineering? 

A: Theyrre practicing engineering in the sense that Montana 

statute consitlcrs tile teaching of engineering to be practicing 
I 

' engineering. Nm\, uh, in that sense--1'11 stop there_ 

0: The tcac.hing of u.dvancccl engineering? 

A: Yes, co1·rcct. 

Q: And I believe tl1at yotl indicated to recapitulate ti1e, 

1n fact, so1nc pcrccntaze, alth9ugh you are not certain of the amount 

of tl1cse 3St teacl1 advanced engineering? 

,, . 
n. Ycsr; ~ (Tr. p. 

Dr. Toi<~n'2s' testirio 

those facti1t}· menlJers 

2 5) lines 5-21.) 

establishes that approximately 35% of 

arc 110t either engineers or engineers-

in- tr~:.in tng are tcach:i:tg ac1\·ancccl engineering courses. If this 

Eo:trd vc~:rc to ac~._:cpt the finition of p1·acticc oC crtginecring as 

dc:fi>~~;.::l in section 66-2350(3). Fe 1·:ou1d be excluding one faculty 

r:c~;:lh·-'1' 1,,.[i() is ~ Pn:~inccr but includin~ :l;tc:tller f~culty :cnher who 

lS !:t'l o.n e i.: .. lccr, vet 1)oth ccu1c1 tc doing the ex::rct sar.~c iob~ 
' ' -
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l:iccil.~~cd. 

Therefore, I cannot cxcJ e:: engineers and cnginecrs··i_n-training 

from the proposed bar 1ning unit because tJ1cy are licensed artd teac11 

ad-vanced e incering courses. I do not find that the position of 

faculty me2ber of tl1e llege of Engineering requires that only 

an engineer or engineer-in-training be e~ployed to fill that position. 

TheTcfore, I conclu:Je t t ~-:~?i.neers and enr.ineers-in-training who 

serve as faculty n~11bers in t~~2 College of Engineering are not 

exclLtded from tl1e proposed bi::·;aining ur1it as a matter of la\i. 

Having so concltr~ed. 1 fi it ur1necessary to address the third 

question of this issue. 

II. 

The s.~'co l cs '" "c> he, cC '- ·lc!c•-1 l . ., \•' 1 '~~}\C'J' 01' no~ tlle f~culty " .-:> •• L '- l \... ,, ...__ \.C ~- '-· • ' 'l..t - ~ 'I;,_ L f. ~ L - ' 0.. 

membez·s of the Cooperative LxtcTlsion Service (hereinafter CES) 

should be exclttdcd f1·o0 tl10 pr~poscd ba1·gainin[ unit, 

A£ain, the criteria this Bcn1·d J:!ust ttsc in deterninir1g an 

appropriate ttnit for t purpose of collccti\·e lJargaining is set 

forth in 5~ 1606(2). In applving those criteria to the testimonv 
- - " '- J 

anc~ el.-'idence subnittecl at tLe hearing, t}1c foJlot\'ing are my findings 

of fact: 

r:l:<Dl ::cs OF F:\CT 

,. 
0. The Cl:S i::; co~priscd tlf a 100+ COL!ntv extension agents and 

SO!fC 30 St8tC Sp(·ci:tlists. 1-~-c cott11ty extension agents nrc located 

off ca:1pt!5, tl1c 30 ~tate n, .. ;'~]. ~-~ ..... 1 'nc' 5.:·'..:"-- ...._c_, 15 LS .. ~t c oca '"'-· L on ca.mnus. 
' 

The 

CES 1.s the hr:1nch of :-;sr: tC..;l di ssci:linatcs technology to people 

thro:JS:~ho,tt t1Jc st:tt:::'. Tn r:2:~-:Yr<Jndur:: oF un<Jc·rstand.i.ng, the: lJ.S. 

.__;;;:.. D"D'I>"'--1,-nn'"· oc ·'r·t·i.-·L··~~-)·~- '-io··)'·~:r.·~ <;t;:ttn F·1;v.:--•rsitv ~ncl ~fr1nt~n..., v;•·~L'·''-"'·-l- .l r\(·'·'-'1._.. ''-i.l'--·-<• <:. v .1-'-- ~ "' <;.l,._J~ c ... <.l. 
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Cou[!Cr:1ti·vc L:;.t.cZ1:-.:.io:-: S'-~r\·i c u: 1 t-C'd ~-l::ty lf.J? 196(1, agreed to certain 

cond.it.ions ::or ~he' rcl:Jticnshl~> hcL1·:cc·n t three org;1nlzations. 

( S I !'. 
'- I: L; . p c t i \: i 0 :-: ':' r ~; r :\; '[ i b j t r ' -• • I 

9. CLS gcnc1·-:~Ily \·.:orLs l\-i th people not enrolled at nSU <lnd 

there· i.s gcnerall\· no co!lc0c cl·cdj_t for 
....: . - '-~ 

e iitstruction given. 

The instruction gi\CD is generally short scnlnars on a given topj_c 

as O!lposcd to in depth cottrscs of stttdy given at the univez·sity. 

10. Funding forCES is approxiinately 30% to 40% federal, 20% 

fro1~t counties and the remainde1· state and S]1ecial grants. The 

majority of the fundi comes from nonstate funds. (Dr. Hoffm2.n's 

testimony) 

11. CES faculty are represented on the University Council. 

Participation by C[S facult)- in tli1ivct·sity governance is limited 

because of the geographical location of 1na11Y of them nakes such 

partici11ation i~possible. CES facult)·, therefore participate by 

anst;cring polls and q~0stionnaires. (Testinony of Charles __ Egg_an) _ 

l l. \,"AGt:S, HOURS, FR T El'!LHTS, A:\D OTHER I"'RKH;G CO'\DITIO)'S: 

Because there is [c C i:'-tl f L! ins: :1 iil3ioritv of CES fact~J.ty 
J ' I • .. , 

members have federal 2pnointn1ents. These appointments allow a 

majority of CES facu!t)· merrth8r~: to pa1·ticipate in tl1c federal 

Pro ~r~~·s f~Ol" r,~l·l'C'~~n· heo]+·), 
0 c~l<t 1.."" t_; L J.L ... ,; L, n._ L .• , life insurance. Dr. Carl 

floffntan, Di1·ector and ce President of CES, stated that participa-

tion in these progra~s deper1dcJ on ,;here the funding came fro~. 

But that since a large maioiitv of the oositions deal with federal ..__ ~ I ~ 

funds, that a large majority participate in the federal fringe 

benefit progr~n!S. 

1·!1c 1nrgc n~jo1·~ry of C[S ()CTSOI1nel aYe on 12 filontil CO!ltracts 

as OP!lOSC'(l to th,:_: !·::-:jority of the other f;-_\culty nGtnbers on 19 rlonth 

contr0cts. (I·!oi-:·:"'\'~'~-.l t!terc arc non.CCS faculty on 12 mor!th contracts 

such as a t t f: c: <1 :?. r _i c 'c.d t u r c c x p c· r i T!'lc n t station , but this is t h c 

e v.--,--·1)1'1. (lj\ ~- .. :--)~i' ,. -'-I-,_-. '';::;::l':·c'] ) 
,\. '--· >o.· ~ - • • I. 1.• L •• - ' l l' - l< •-' l • 

12. CCl~-1~·lD\ St__:~)!~P\ .. iS TO>~ The supeTvis.ion o[ CES fac1•lty is rel;•-

., ' 
- l L:-
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ti\·(:'lY t1tc sa;-;1;·_; Z1 5 t,"~ ·;·c::;t of the un·i_vcrsity on the state lCI.'cl . 

( S l "! -..... 1 •• Pctitioncr 1 s [,~;,-(_bit \o. 1) l.'c-~-lllSC' 0 f ·~-l,,.,, rc·l·-17 .:; (1"'"-'11-i r' ) I._.'- ! l 'V \._, •. \-< ~- L . I I-' ! - ::-' 

bet\·:ccrl CES :1r1d t :·c_,c1erc.i._: f~OYC.'rn::-~ent, there is the Cidclit·ional 

Slrpervlsion factor of tf1c Fcdcr·~!l Extcnsjon Service of the U. S. 

Departncnt of riculturc. Dr. Huffman testified that plans must 

be submitted to the Tl:·pt-~rt~:;ent of .-1\g·r·icu:Jture incLicating that t>."Ork 

Hill be carried ou·t in the are:::. of .::~griculture and related areas, 

hallie economics, youtll \{Ork, and community developrncnt work. 1"he 

U. S. Department of Agriculture must approve of these proposals. 

Further, tlte U. S. Department of Agriculture must approve of the 

hiring of the director of CES and its other faculty members. 

Although, Dr. !loffuan docs testify that such concurrence is almost 

certain to be a rubber stacp proval. 

13- CO!·Ii!ON PERSC:·;XEL ICIES: 

Again tl1e personnel policies of CES seem to be the same except 

for the relationship of CES to the federal and county governments,. 

a11d because of the ge8graphical location of its faculty IT!?nbers. 

Sirlce a large majori~y of CES faculty l1ave federal appoint1nents 
. I 

they cannot attivcly engage in political activities. The hiring 

and firing of CES fa~ulty is tl1c same except that the hiring of 

CES faculty members reot1ires the additional concurrence o£ the 

Board of County Coumissl.oncrs of the county the CES member IS 

located and the u. s_ artGcnt of Agriculture. 

Evaluation of t cul~y for purposes of tenure and salary is 

soirtc\~llat tl1c snme except tJ1at it lacks peer revie1~. That is again 

because of tl1e geogr ical location of its CES faculty mcnbers and tl-

fact that OllJ)- one extension cnt may be located in the more 

Sflar·sc~ly poplrl~ttcd COLinties, 1Vl1icl1 makes peer revie1~ impractical.· 

A r: :1.j ori ty of CES fncu l.ty nembcrs arE' h:i red t·:i th only a b?..chclor 

degree. ~p,jc 1._ "'';t·p clicfcr·::.n .... fro·n o~lv::.r ·~pi1/ersitv F':lcttltv '· · ·' ::-, '-I'-' J ~ ..._ 4 l - l:. - l . \.. .._, ...... - L. • ..... - ; ~ c;. _ .t 

\ " 1l : - 1 • u ---, n n t"ll ·1 v I, 1. J \,._ l! b \,._, ,, '--' C- _ j 
-~,.'!!' .,-., e ·-i .. ·,,,, ... c 'l -~''1•"-'-•-,.Y"' •~o. 0 1'--~~,_:L~t. cl L:~tllt .. dl.\ OJ. , . .\.~~·._:-:.._-._ • S Ct'"-e>1C ........ 

t i () n i s r.., 0 t (; c n n r ·.; l I \' r- .·~ . j ' ' i 1'' c c_1 f 0 r Dr 0 H1 0 t :; r) n ') l D Lt ~· n 0 s "' -~ ---~-- • t <:.> ,_._..,..._. --, ·'--''-,'-< - -• .-~ "· _,_, ... ~ .. : 1 r -1.::>. 
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I• ,, SLL .. :' a stat(:::(·nt ~_:.:o~;}._; ::a11cn?.cd on ~t def-inition b=:.'">i~>- That ,, 

2 i: 
:! l :-: fl:t. Ifclf_-'-):tr~ •; r:::~~-j-~'C tltc' d.i~~::-;cnin~Lt..ion of t h ~. 

',1_ inforr:~r:. ~:Lon 
i; 

.. _. j: 
0 ,, 

:; to "-~- S~C:'1C'"C;:: !:U~)_l ::s ;:;. fort:; of- puhll.c::-ction to be crJllSicle:rcd 
i: 

11 i: 
~, I! ~L n p; c i' : o t. i on ~1 l cl e c 2 :-:; ~ C'! 

5 l! 
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li 
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l ;~. EXTE\T 01.-: I\TE --~ ,-
;-' OF FU\CTIO~S A~D I\1'ElZC~1A~GE }\.i\fO:\:C 

s g 
H 

L:,iFLCn-t:ES :\FfLCTED: 
, . 

.. l :: 
lj 
I; 

8 li ,, 

Alti1oug~ the crs ilCt;lty \~Orks (:]oscl}" \~itll the agricultttral 

experiment station of t university, arttl disseminates the new 
I' 

9 n 
!1 information leat·ned the experiment station to the general 
I' 

10 t! 
I! 
!i 

puhlic, and alt;1ough ere arc state specialists located on the 

ll i! ,..... rl 

li 
>Q H 
~ ..... 1: 

I! 
I' 

13 !I 
p .: 

- "' L 
Ve li 

li 
15 I! 

·' l! 

ca;:!pus 1-.-ho help solve F~ore COElp1ic<.:ltccl problems for the CES faculty, 

there seems to be little integration of work functions and i11tcr-

change among ecplo)·ocs bet~een faculty members of CES and the 

rest of the t:11iversity's fact•lty. Again this is because of tl1e 

LJ"" ,.._ .·- ~- '1 1 ' h . r ') l '1 r- 2 t .; ,-. '" r• c ...._ h ~, c F s far- l ltv ;:] 1 l l b 'c ~ '' s 0 ~ t l n .:::,vu '~-j;' -1'--'"'- _._o--- ,_L\_,·,.~ d "- L.('-' -~ L ---~l J ('., Q (. ···-l•-- e .L lc 

" 16 1! 

]. 7ji 
18 !i 

t! 
i' .l9 j: 

I! 

dif~erence i~ clic~~~le jet~;ecrl the tKo groups. On the or..c hand 

the llO'lCES faculty : .:::·;:":;,:,'. s l·iork acaJcmic setting teacl1ing in an 

:if: ,__~ S_:TC2 0 ::· ~·r. tC' :' T~ ~~. :\ !-21!"l. On the otk·r hand is the CES 
' ! 

-f..-1 ~~;·1 ·t-v dis·-:··'''lip,·:tinu :;71~-:-, .. ,--: .. r'a·'·ion on '1 P"b] iC' seT\¥ice DTQU'>"'HI ~c • .._u~ '-_; ~ .:::>'-cl ~-·' cc,:~ ·'-~·--'-'~ •l L.. I< c ~ u .. --L - - } - .:,:,!.C '·• 

20 il 
,: Although b.Jth arc i -::;rt~:nt functions of Jv~SU, they both differ 
,, 

21 ll 
F 
il 

22 l! 

considerably in natttT2. A~d hccatlse of the geographical location 

of CSS fa·:ul ty meF:be:cs, th:::re is li ttJc if any interchange b"ct1-:een 

23 the tKo zrouus aside fro~ those nreviouslv mentioned. 
'-' ' A ~ 

2~'; Ji 

I! 
251[ 
23 t; ,. 

" " 

15. DES IRES OF TilE E:· IPLJYIES: Professor Larry Bishop testified 

that he conducted 2. sun·c::,· of CF:S faculty r.:embers located off the 

ccm;'et:; as to \-.::<>thel· or rcot thcoy clesi reel to be included in the 
I• 

27 I! 
I• 
I' 

i! 
Q~ I ,_,() ! 

I 

pr·opo~cJ bar~ainir:g t!~i:. (SEE: Petitioner's Exhibit III) Of 

th(' 110 q;..~::.·stio~n:Ji::·cs n- ·~ed, 73 questionnaires \·:ere returned. 
' 29 " j; 

~n i' 
oJJ j: 
~l I 
..._) i: 

I• 

i: 

Ol t!:osc 7".5 qu::·stionn::tir ;:-; returned, only 21 indicated they ,,tantcd 

to ;;c part of tl1c h~rgai~l~~g unit. 

'i'hcrc \·:as, hc)~·:c\-o·.cr tc.<;ti_:-:ony cLallcnging the .survt•y. Counter 
~Q 
.J~ 

I~c~it~or1cr 1 s fxhibit D ~s 2 letter ·f1·on the 7 Jltcrr;(>crs of ti1c Board 

;u•:~;;:•-:> 
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of Ili_rcclors of the ~I-Jnt--~-Jn::! Oi1CY~trlvc ExteilSiori Associ3tior1 

indi:...·atin'."J th:1.t they~.-:> ght crs :Fo.cult;- ::.:r~ ought to he 

:iih-1i_!dccl in t. b;_:r:;;:~11n1n2.: unit Counter pctitionc:r's exhibits 

E thTO~tgh J are lc:ttc;.·s t.,·r.t.ttcn ind.iviclually by the scu11e 7 JacmbcTs 

o:f the Board of Directors of the Nontan:J. C:ooperati,.rc Extension 

~\ s.::; .--jt'• l 'l +- 'i () r1 ( -i +· s ~'1 0: 1 1 c1 1-L"::> n 0 1- (.> c1 t 11 ~l t t h-:--.. F r) "1 r·-1 i s c 0 P' t"> r j s Co ---1 0 ' ~----'-'-- Cl- ..• , .. L -J. -'~-· t''·' -~"<'· < ..... <,:__. ),<. \..L .• ,\~-'-' __ ,_...__ ~ 

1'1\ ':> 

"" n·1·s) 5~ 0 ~1-Il'.' ~]1?+ ~ 11 ..___. " _ lcll. C• L -~L 1-l 

~ere not a1;arc of its 

Eli S crstood the qLtestionnairc a11d 

11 impact. Two of tl1e nteinbers of the 

1 2 

aboYc naned board testified at the hearing, C113rle~ Egga11 and Lila 

Kalker. 

llr. Eggan, aside from reiterating \~hat was stated in his 

letter, Counter Petitioner's rxhibit E, stated further that al-

though he was opposed to collective bargaining, he did want to 

be included in the unit ln order to vote on the question of 

ca1lective hargai~ins. hlr_ Egga11 in explaining his position stated 

th~t he wanted to convey tl1e message tl1at CES ~as a part of the 

un·; Fcrsi ty. TheTc is no doubt at conveying sttch a message is 

.t1~ 1.:.'· ctant'. to cr:s fn;_z;1 ]~""l!lol'S ~'}" J.O') }!O'·~['"!"c.·r· ]. c tn .--~r-tc'"''Trl-·1.1~ 
,,,._ "~-l_ ..._, -- • .1 • l ' .1- ., • 1... ' • -" -- '-·-.... .... ~ l,,_.l c 

1·:o;.··:-: integ:c<:ttion SOLELY FOI~ Tt;E PURPOSJ:S OF COLLECTIVE B:\EGi\INIXG~ 

Thc:c·t:.: can be no dout·t o-f th·::: ortancc ~ES faculty r.tcmb~rs play 

ln the roio of r·,1SU in its sc1·vicc to the people of ~!otttana. 

Rcvlc~irtg Petitioner's Exl1ibit III, tltis l1caring exar1iner fin~s 

that the questionnaire Ctln be confusing to a person not familiar 

~ .. -i th col lee tivc brtrgaini question11airc first states that 

it is a po1l l!to de:tcr2lne the attitude of the Coopc-ratirc Extension 

st~1fC r:tt.~!Tlbcrs on the question of collccti\·-c b~1rgaining", but the 

ac:tual stalc;;-:cnt to :::!.nst-,'er presented to the st~if£ is: 

11 I believe tit~.: ~t:1l~.f of f.luntana St.:-~_tc Uni\·crsity Coaper~1t.ive 

xtcn~;ion ::;h6u_l.·1 r._ .. p.-:~·t ()F·thl.' co11e•.:t.ive l.:rg~l-ini.ng un·it at 

~I,.Jn tnn::L St:: tc Lr~ i.\·c'l·si t::~-

ri·:~c: stare r:(;L::-.... ,r i :--~ t'- Jl. to L·Lcck cl thcr the "Ye-s'~ box. or the ~~~..:0 11 

b l.' :\. 
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~.ir:ct: tl\~.~··r'.-. ;t c~ :~:rvr:cc hct:\·CC!: :~;nc's ~!tt_i(uzic t•)\·:,::rc1 

collccti\·e L~il-~2t~~!I'~ \·;;e:thcr or not one is to be ic.c:1udccl ln 

c;. p~:·oposccl bar,s:~~ i.::iLz t:ni.t, co:1 10!1 C~lCl CLTlSC. f. the ref ore: fincl 

thCit the SUT\/('\- L~C :~c>J h2.s 1 :t t t 1 c proha ti vc val t:c and I \·.~i 11 

no~- g1•:e it muc!_ •,;-'2.1 T :Ln rcact'll my final conclusion. 

DISCUSSIO:\ 

Consideri:-:g the geographical location of off campus CES 

r 'Cl ,-. T 1 .>.. ' ' a TI b '> .. -- -'-- 1 0 - >"' - n l c_, ·t . 1 l ~ 1r r .; t . - h •·: n ::. h .._ ,; n [u..__,j L} ill-..,J,l e1::::. 7 Lf?..-... CO,c::::.---qL-..,11 .. la acr-.. 0._ .Ln C1C,.c .... D.:,l. tCL\.CLn 

CES faculty and the rest of the faculty; considering the different 

work functions bet~een e tt~o groups; considering tl1e federal 

appointments and the resulting difference in fringe benefits> 

considering t rela-tionship of the U. S. Department of Agriculture, 

Cotrnty Cos~issioners" CES; considering the differences 1n 

qualifications, pro;:1otional standards, and other personnel policies, 

I de not find off c ,~5 CES faculty to be properly a part of 

th2 proposed hargainin~ unit. 

1·11e~c ar2, ~0~ever, R ro:-:ima.tcly :0 state specialists 1ocatec~ 

on c us aad ll or 12 of lch have joint These aptpointr.1ents. 
' 

f } T r· ' ' l ~ £ ] b • . . aculty men1oers 1 rl11a to oe proper y parL o- t1e argarn1ng un1t. 

0cc2::se they .::re J.ocr"-·~c:J or, the_; campus they arc more 1 ikely to 

het\"e interchange :-;i th ot r proposed unit members. Because of the 

n1.J~cbcr of joint oint:;!.cnts, they have the necessary integration 

of ~ork functions. Bcc2use of tl1e joint appointaents there lS a 

co;· 1'l'F'i -'-v of i.n"'""r>-r~~,~_.___ -::;c 1··ell ·1s moc;t o+ 1:er criteri"l t-o be· ·''''·'-•l L_, .• ~L---'-._:>-L ,,~ . .l .,. C--., l.·.. c ~· 

considered by this Boa 

employees arc prcperl}· 

in ~ctcrmining ~hetl1cr or not the 

·i r'--~1 ''c:~,.' --1 r1 a 'lronos~c' .~.t ..... ~u~--~u c t , .t.:1 bargaln!.nz unit, and 

l - l . " ,, ., ' l - l ' ' J tilCSC co~st0e1·~t~ons \;ltl csta;J 1s1 t~at t11cy arc pr·oper cmp .oyees 

to be include(~ i:~. the ua:.·~;o.ining unit. 

IIL 

l'hc tl1ir(! 1ssu2 to he decided is ~~1cthcr or r1ot facult~-

~''-"~•' nyc 1•" 1 r..;:--:. -;--,--,-~---~~~r- -,...,-r,r··--.·.'"h· "l"tl" ,- '1Y'"· J ''·:•;• +-1 ~ 5 [;'.,..1: ,_._, .Ll,_ -' .nu_ t__. L·- '-~··, ·-~ J ,__.;::-, 1..-vtc.>.L .! L- CS '·"*t_; _c __ , ..... 1n.n • 1 • _ _, 

should be incl ._;;::l i;t the barg:.t.i.ninz unit. 

~1.8-



' L 

( 

;: 
·i ,, ' 

6 

3 

4 

5 

·i ,. 

;: 
a E 

n 
7 ii 

" li 
H 

8 1! 

9 

,. 
'-

10 il 
li 

ll 
I' 

12: 
i 
l· 

13 

l.-1 ;: 

15 

lS 

F/ 
"· ' 

18 

19 

20 

2l 

22 

n 

'~ 

!i 

23 j; 

2~~ 

.; 
........ ,... ll 
~;) ;: 

1: 
•' 
" 0-. t: 

1-..-'Q • 

ij 

i' 7 •i 
2 !; 
00 !~ 
-.> '-' ., 

i• 
29 !~ 

If 
30 : ~ 

!, 
:I 

~l 
.) - i· 

;, 

~ ~ 
3:~ :! 

~ \ 
i: 

·:_·.; 

-· ~·..:...-
":~.' 

' j1 

!! 

'• 

ci l scc_t:::s 0~1 o;; ti:.-i s qt.E;s t: i.on s11aJ L be \·cry b1·icf. ::ro::1 the 

tc:;;t inony i''l'·~·:·:;~;~tc::_'_ •. t,, ,,, .. J.tl·O.ll'l' I ····1 -f-1•··1 .. ,, J·l··~l·c;,..l' 1 l·'n L11'-- _lC~ .. l .• - t.__,_:, -"~ ·~"J .!."'>--. l.iL•--L<..<:t 

for t h -j s c r i ': c :· l ~-.i -~ ;_ -~) h usc .J !J ~, t. It -i_ s no(: T d in c: v t c ·r 1~1 i. n in r.: t f 1 c 

proper b~1.rgair~_LrL2, ur· it :?ather) I fincl that tLc tcst_imony of 

Vlcc Presidc;1t ~~ill~- hnstonc, that a faculty nenber c::.l!l be 

assigned teac~1i~; 1·csponsibjlities of .5 r·rr~ a por·tiort of tl1c 

qu[tl·tcr, tl1cn be c. ;~gcd to less tl1an .5 FTf tcac~ing TCSJ'Onsibillt}· 

late·r in that sane ~L!arter, s such a critcrian a nuisance and 

nonsensical. F~rth?r, the testin1ony of Stephen Chapman convinces 

me that such a criteria:t l:ou1cl be artificial and \-.-ould really 

scl''v~e no purpose ln c:ctermining an approp:·iate barga:ining unit~ 

I therefore find t. at.5 FTE teacl1i11g respo11Sibi1 ity to be an 

inpraper criterian ~a ~ermine an appropriate bargaining unit 1n 

thi.s matter. 

LCS ·r OF LAW 

A stipuls-:.::io~l \:as CJtT:c-rcd~into at the pre-hearing cor;fcrence 

bet\·:ecn the t'·:t:l~cic.:·::-.:~ anc1 e CoUJltcl· pc·titioner cor;ccrning the 

co· osi tio1: c t.l1:..:' ~,ronosed Ln: .i t . This l1C'2Tifl~'. :::-x<urincr accepts 

that stipul2.t.ion in toto and Incorporates it l'n the conclt~sion as 

to an acceptat1c ~~:. i11ing u;I~t. 

L I cor:clu thcTcfnrc: 1 t t the follo~i~g is an opnroprl· 

ate Utlit for :he nro~osedb~r0ain·in2 .<. ~ .._, .... unit: All faculty members with 

a .5- FTE a9pointse~: or atcr, excluding the follo~ing: all 

cottnty extension 2gcnts of fhc Cooperative Extension Services 

located off c;!l:rLlS; Gll visiting faGtllty mcD1Jers; all adjLJnct 

faculty E~cr::Lc:-s; c:-ll cucritus faculty mcnbers; assistant 0-ncl 

a:.snc:i~:tc :3~;;;;;· 5 · p r c s :i ( ., n L s anc1 director~~ such princ i·!)al 

<:ld;.:inlsti;1t.-iv:~ :ls~_!-~--~;:;nts, as the associ.0tc d:i_-tcctor of the 

a~ri;_·~tl·turc~I ·~'\r';.:.:·~- :.~·::r~t: st.at i_cn, and the fin<L1CC ofFicer, nan::q;:e1:1ent 

i!"~CQt'l'''l-!--j0'~ ni--i,-.-.,· l'"'rSQ\'''1' 1 "'l[lJ. tr'~ 1 illi~lP Q!:-0"iC"1' c;t""-ltn ")rQfi'[''"ll'] ,! '· ''~~L-<. •• '·'- L,.,,_. ,-'- .• ol!-..·.1 ~~. -~- '-'0 !.. __ t_; '- "- "-' l 0" (' 

C(•t: t·d l r::~;,: or, -. :1 ' r; 1' C";' C(~8r·Jiilator fr·o~il t!1c (OO!JCJ'ilti\·c Extension 

Scr ! cc·s st. -:--; ;, ... -.. tents oC t::z~ cX~)(.:~ri.L::..~nt s::at.!on; all c~cpartJ-;;cnt 

- 1 ~j ' 
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cxtcn<::cd ca;::::u~cs CJ f t:~·c' schoo1 o_f nu:rs i_ng; and dircctocs t>.·-i t!1 

t1~c cxccptier;t of t c;_il-<.>ctct~- or ·forensics) the cl·i rector of tl\c 

KEE-P progT2r~, oncl diTcctor of intrarnural and recreation; and 

individuals \,:ho are con ract and t empJ.oyment -relationship 

establis d l)y a L2tter of Appoirttrnent. 

OSED ORDER 

1. Upon tltis proposed order becoming a final order, then 

an election is to be s duled in compliance with ~~C 24-3.8(18)-

SSISO(l) et. seq. 

2. A stipulation was entered into be all parties that the 

cutoff date for purposes of ascertaining eligibility to vote in any 

elcctioR heid subsequent to these proceedings be October 1, 1976. 

This hearing examiner rces to accept that stipulation, and for 

t1!e 11~rposes of the election o in part 1 of this proposed 

order, the cutoff date r ascertaining eligibility to vote shall~-

be Octol1er l, 1976. 

Dated ti1is 5th d:~-)' of J.::tnuary., 1977. !, 

BOARD Of PERSONNEL APPEALS 

BY ___ 9~--' VO-V~ 
,()rry '(;. Pa 1 nter . 
~Tearing Examiner 
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