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WELENA

THOUHE DISTRICT COURT OF THE PIRST JUDICIAL DESTRICT
OF CTHE STRTE OF MONTAMNA,
TEOAND POR OCPHE SOURTY OF LEWIE AND CLARK

* % fF % & % v

THOTHE MATTER OF UNIT DEYRRMInATION 1L, 1976

5
H4 5y,

MONTANE SOCTETY OF ENGINERRS, RV )4
LI a7
P
# g»!,g,r
; y A
Petitioner, iy
' ‘Af{f}‘i\f}f“ .,
v, i

BOARD OF PERBOMUNL APPRALE, et al.,

Rggpondonts, y
civil wos, 41317 and 41320
et

MOWTANA RTATE UNIVERSITY,

BOARD OF PERSOWNEL APPRALS, et al.,

T mpsendenty .,

BB R o® F B B

ORDER AND OPINION

® W %

5 .

This is 2 congolidated potition for dudicial wﬁwﬁ&wp
takan by both Yoptana State "miversity, Petitloner herelin,
doneeminatad 3z Counter-Petitioner in the vroceasdings hefore
the Board of Pergonnel Appeals, and the Montana Sogiety of
Enginesys, anothey Petitioner herein, denominated as Inter-
venor in the proceedings boefore the Board of Personnel
Appeals. Petitioney, Montons State University, is a land

grant university for the State of ¥Montann (Sectlion 758410,

R,CL.M. 18473, and is the emplover of all faculty menbers
affacted by the unit determinstion ovder issued by the Doard
of verzonnel Appsals. Yontana 98ate University iz one of

1pnldnile the adninistration

six institotiens of highey 'Sl
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THURBER §

and control of the Board of Zegents of Wicher Bducation and

subdect to the oversight of the Comnlassioner of Higher
Bausation, Petitioner, “ontana Sooletv of Faglineers, lsg the
Monbkana chaptsr of a sational srofezsional asgociation
congisting of reglistersd professional engineers and engi-

neers in training. I8 reoresents all soch Individuals

within the College of Enginseving at ¥ontana State Uni-

S
§F

varsity and has intervensd in the unit detemination mattey
vending befors the Board of Personnal Arpeals without ob-
jection by any of the parties.

This controversy commenced in ¥ay of 1876 when Reaspon-~
dent, Montans Stabe Unlversity Thapter of the Pmarloan
Asmoalation of Universlity Professors, a profesgional ovgand-
zation, filed a mpetition for elechtion and bargaining unit
deternination with the Board of Perzonnel "ppeals, & ouasgi-
tudicisl board within the Deparement of Labor and Industry
of the State of Monbang, pursoant fo the procedures set

forth in Section 59-1601, et soq., R.O.M. 1947, Petlitioner,

¥ontana State Universitv, counter~petitioned, sought inclu-
gion within and exclusion frow the proposed collective

4

havgaininge unil of certalin enplovess. Hontana Soolety of
Engineers intervened, sought exclusion from the proposed
eollective bargaining unit of all registered professional
gngineers and enginesrs in btraining within the faculty of
the Collegs of Upginsering at Montans State Universibvy,

Both the petition and countsr-potition were amended, and a2
hearing was haeld on Soptember 8, 1976, covering all of the
makbters then pending. Sn Janwayy 5, 1877, the hearings
praminer izsued his proposed Tindingg of FPack, Conclusions
af Law and Begommendoed Grder. Exceptlons to those proposals

ware filed by both Petibtioners hoereln: and, on Mareh 1,

Board of Personnel Popeals held a hearing apon the

e
o
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matter. Pollewing the Filing of brlefs on appll 8, 1877,

she Toenrd of Personnel Anpeals enterved ite Pinal Ovder.

,i«%

winal Order of the Board of Personnel Appesls held,

oongistent with the hoearings seeniner's recommendations,

5

that registered eangineers and encineers in training of the

rollisge of Prnginesring ak ¥ontana State Undversity should be

e

w nrovnosad oollective baveaining unit.

includad within ¢
with regard o the iszsue of the lnclusion or axciusion of
the Cooperative Rutension Service agents, herelnafter called
CER faculty membars, the Soapd of Fersonnel bppeals revised
its hearings szamdper s proposal and excluded all such
nersons, including the ptate specialisis located on the
omreas ab Honbana State Undversity. Thoreaftor, hoth Poabi~
tioners senarately petitioned for dudicial review pursuant

to Seotion Bo-1616, ® 00M, 1947 and Section 82-4216, R O.M,

194%.  Thelr initial petitlons were bimely f1led. toth
Pebitioners alse scought 2o sty any elscbion nending the

ionar, Montana

fedtn

guboome of thig tudicial review., Pat
fociety of Engineers’ anplicstion for s stay was granted exn
warta. Thereafrey, ths bBoard of Personnal avvpeals obbalned
an order vacating the stay to permit preparation for an
election and setting a hoaring to determins vhether the stay
ghould he continued. Pollowing such a heaving, the stay was
continued ag set forth in the Couwrt’s Order of June %, 1877,
A briefing schedule wag, thoreafber, adopted: and thise
matter was heard on September %, 1877. At guch hearing, all
parties ware yreprepanted hv counsel: and oral argument was
presanted on all ilssves ponding. Thiz Oeder and Ondinion

decides the issues pending in both petitions for dudicial

i

revimw ae ralsed by all the varties to the proceedines.
Thare ave geveral lssues ralised by the pawtien., Petl-

tiomer, Montanz State Undversity, ocontends that the Board of

e
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Porsonnel Appsals evred in exeluding feom the sropoged
eollective bargaining uwnld all 08S faoulty menbers ag there
was & gulficlent community of Interest betwsen thosse faculty
mambere and other faculty manbers within Yontans Stabke
Undversity to reguire inclusion within the unit, The Roard

of Persoennel Appeals and the Amevican Assoociation of tni~

versity Profossors, Respondents, resisted this avoument,
ratitionar, Yontana Soclety of Enoinesrs, conbende that all
registered englneers and engineers in training are recuired
by controlling statube o be excluded from the proposed
collective bargaining unit. Porther, should that position
prevall, Petltioner, Montana sSoclety of Engineers, also
contends that the entlre faculity of the College of Snoie
neering at Montana State Universzity must bhe excluded as the
remaining faculty shares a closer identity of interest with
the excluded profesgional engineers amd enginears in traine
ing than with the mesbers of the unit. Also, regardless of
a declaion an the sbove guestions, the Petitioney, “ontana
Society of Ineineers, urges that the Board of Personnel
Appeals erred in including the entire Ffaoulty of the Collegs
of Enginesring within the proposed unit, contending that

i

guch faculty lecked a sufficient community of interest with

£
&
%

the remaining proposed collective bargaining unit. Patie
tioner, Montana Htate University, and Pesporcdents, Doard of
Personnel Appeals and mevican Resociation of "niversity
Professors, resist bthose argunents,

an initial guestion is necagsary to resolve, hefors
reaching any of the merites of this caze. 3otk Despondents,
Boacd of Pergonnel Appesis and doerican Asgociation of
Univergity Professors, urge that the Seard of Personnel
Appeale’ Plaal Ovder of rpril 8, 1877, is not a final

decigion foy purposes of the Yentana 2dwmindstrative Proce-
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LENA

dure hot, Section 84~4216, ®.C.M. 1947, and that, therefors,

this Court laoks jur iotlon to decide the underlivine
issues raized by the petitions for Judicial review of both
parties. o party guestions the wenue in this caze, amd the

Court concludes here that it has venue ovar the partles.
Phe Court also concluden that 1t hag jurisdiction over thase
matters and 31l of the paviies., The Court has already
deoided this durisdictionsl guestion when it concluded to
continue the stay hereln, pending outcome of the petitions
for fudicial roview and adopts by refoerence herein lte Order
of June 8, 1977, in vhich it hold that the hoard of Person-
nel Zppeals' Order, dated April 8, 1977, denominated "Pinal
Order®, was a final decision relative to the composition of
e colloctive bargeining unif at Montana State University

Fopr purnoses of bhe Montans Mminlstrative Proosdurs ok,

Section 82-4216, n.C.M. 1947, and was, therefors, reviewable
by the distriot court.

Turaning o the pevite and the lssus of vhether the
Board of Porsonnel Avpeals erred in excluding all n8
fauulty members frowm the propossd gollectlive bavgaining
anit, it iz necessary to conmidey the scope of thig Couri's
powsy in reviewing the actlons oF an adminlstrative agenoy.

Bection £2-4216, n.O.M, 1847, of the vonbtans Admini-

strative Procedure Aot provides the following guidelines for
the Court when reviewlng action taken by an admindstrative
BTSNV

CEVY The court shall not substitute its
judegment for thot of the agency asz o the welghi
of the evidence on guestions of faek.... The
court may reverse or modify the Jdecision If sube~
gtanbial rights of the appellant have been preds
pdiced hecause the administrakive Findings, ine
Ferenses, conclusions or decisions ave:

{a) in wiolation of vongtitutional or statubtory
provisions:

b} in excess of the steatubory suthority of the
Boranoy:
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{o} made uwpon anlewful procedure:
{d} affected by other erroy of Imw:
{a} clearly erzonecus in view of the relliable,
probative and substantial evidences on the whole
vaoordy
{£) arbitraryv or capricicus or characterized by
abure of discretion ov clearly unwarranted exsr-
glgse of digeretion: or
{a]  hecsuse findings of fact, upon ilssusg essen-
izl tu the decision, wers not made sithough re-
gueirbad.

The “clesrly erronsous” standard of review of adeministrative

decisions provides a broader review than the "arbitrary or

capricioun” phendard bscsuse 1t mandates a review of the

entire record and all the evidence rather thet fust a sesrch

far substantizl evidences to support the administrative

finding or decision. Uorwey Hill Presexvabtion and Proteo-

tion Asgsoclation v, Hing County Council, 1876, 87 Wash.dd

26T, BEY PLEE 6W4,

Montana has adopted the "clearly erronsous® test and
hags accentsd the definitlon that "2 Findling is "clearly
erronecsus”™ when altbough there is svidence to support it,
the reviewing court on the entire evidence is lefi with the

B migtake has been oommlde

e

datinite and five sonvistion thab

ted.'" Druzud v. Judge Moving & Storage Co., Ine., 1377,
BEE .24 S5%B, 558,

Bdministrative agenoy action lp further Limited in that
its findings of fact must be baged upon the evidence in the

record before it. Section B2-4200(7), w,O.M, 1947, In the

pragent case, there is no contentlion that there wag an

abgence of evidence in the record to suppert the Doard of
Fergonnel Appspls’ feder; therefore, the lssue Lz whothey
the Order wag clearly eryonsous, bthat ls whether the oone-
alogion resched leaves the roviewing court with the firm

¥

copvyrlotion that o mistake bad bhann made,
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THUHBER 5

The Pevitionsr, “ombana State niversity, has not made
such a showing in the present cnse relative to the exclusion
by the Boaprd of Personnel Avepesls of all CF8 faculty nembars
feom the oropoged gollective barvosining unit. The body of
Montans State Universilty emplovess coverad within the groun
songisks of over 100 county axtension agents, logahed off
vampus In county extoension offices throwghout the sptate, amd
approximataly 30 ztate specialists, logated on the Monkana
State Universiby campus,

In dealing with the approprlatences of a colleotive
bhargaining unit, the Boayrd of Personnel Appeals must con-
pider various Factors to debermine whather a oommunity o
interest exists betveen cortaln ewployses and nmembers of the

undt., Seotion $2-1806[(2), R.O.M, 1947. Yere, the Board of

Personnel dppeals concleded that there axisted significant
Fagtore which welvhed heavily against inclusion of the 0BG
Faculity members within the provogsed collective barguainiog
unit., Among other things congidered, which sunport the
conclusion rsached, ars the factors that the CES faculby
membors are engaged in a public dissemination of information
to parsons throughout the stete and such persons receive no

5

oollegss credit for such programs: the lnvolvenont of dirgot
faderal Ffunding in the program: the federal appointment
procedures applicable o the program: the availability of
Faderal rebtlrement, haaith and 1ifes ingurance programs Lo
sueh faculby membews: and, the lack of integration of work
functions and other differentiation fFeatures between the CRS
faculty nembers and the mewbers of the proposed collective
baroaining unit, While thore wazs evidence offered which
might have supported o different conclusion, l.e. supporting
the hesrings seweminer’s Findings of Pact, Conclusions of Law

and Pecommendad Order placlng the state specialists within



1 the provosad collective bargaining unit, the Pinal order of

2 the fnard of Pevgonnel Apbeals is net clearly erronaous.
3 Since, uwpon fudlcisl review, bthis Courd cpnnob sube
4 seitute its own Judgnants for that of the agency as to the

welght of the evidence on guestions of fack, Zection Bi-4216(7},

RLOVH, 1047, and since theres has not beon a showing that the

a
5

ponpclinsion resached was olearly erveoneous,. the decizion o
che Board of Personnel Appeals to exclude all OB8 faculty

».

mambers from the proposaed collective hergaining unit is

L W =3 &

10 hereby affirmed.

11 Taraling next to the issues ralsed by Petitioner,

i2 Hontana Soglety of Eaginsevs, the Court concludes, on the
13 samee basis zs decided sbove, that the Board of Personnel

14 Aopesls' conelusion that the College of Enginesring did not
15 lack a community of inferest with the remaining wmenbers of
16 the proposed oollective barvgaining unit should be affirmed.
17 That, however., dosg nobt resolve all of the issues presenbed
18 by Peblitionay, Hontans Soviety of Inginsers. Two obhey

i9 isavaes magt be addreszed: filrst, whether the rogistered pro-
20 fessional engineers and engineers in training are reguired
21 to be excluded from the proposed collective bargaining unit
22 by statote and, sscond, should exclusion of the registered
23 professional engineers and engineers in training be re-

24 guired, whether the entire faculty of the College of Enol-
25 neering should be ewcluded from the pronosed collective

26 bargaining unit as the non-excluded Faculty members of the
27 College of Zngineering have & closer comruanity of interest
28 with those excluded by stabtute than with the other mepbers
2g of the proposed gollective bargaining unit.

30 The definition of who ig 2 public smploves and included
a1 within a gollective bapgnining unlt iz glven by mvwﬁi@m

32 50180262}, M.0.M. 1847, That statute states that a publiec
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emploves is & person emploved by a public employer except
nrofessional enginesrs and esginesrs in training”, among

octhara. There are no vostrictions or limitations upon the

=

Zefinition, and the Court concludes that the langnage uged

£

ig neither vague nor avblguous. Repeatedly, the Supreme
fomrt of Montana harn followed the rule of statutory con-
gtruction thab:

*rn oconstraing o statute, the intent of the legis~
lTature iz controlling. wmw% intention must fivst
e detormined from the plain meaning of the words

used, and 1f intarpretation of the statute can be
so determined, the courts may not go further and
apply any other means of ﬁmﬁwwm%&ﬁm@i&mm Whape
the lapguage of o statobe s plain, vnambicuous,
direct and certain, the statute speaks for itself
and there is nothing left for the Court to construe.
rhe funotion of the Court is simply &0 ascertain
and declave what in berms or in substance is con-
wadned in the statube and not ingert what has been
onitbed.”  Bscurity Pank and mwmﬁ% DY, Ve DOTROYS,
1978,  went. | SEEWUEEURLE, LTIV IEUEE
rRew. 5U1, 506,

appiving thig rule o the presaent case compels tha
gonclusion that the revlstersd syrofessional engineers and
anginesrs in trainine who are faculty membars of the Collegs
of Fngineering at Yontana Stste University are reouired to
be exvluded from the proposed collsetive bargaining anit.
The error of the Board of Personpel Appeals iz abundantly
clear from exsminatcion of its Pinal Order and the hearings
pxaminer s opinion adopted by referenge. In the face of the
clear, unambiguous and ddrect statute, the Doard of Person-
ned Appeals atbenpbed to sesrch for a "leglislative intent”
which would duselfy a result contrary to that otherwise

directed by the olain words of the sontrelling statebte. In

%s

this vase, the statute iz not puysoertible to differing
interpretetiony and, therefara, no legislabive intent need
hir mought,

fiince a vourt, In considerisg a petition £

r Sudicial

reviey, may reverse a decision of an adminlstrative agsency
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whare the de ion of the agenoy violates statubory proe
wisiong, revevrsal is authorized hLere,

Seme of the argumentz raised both by the Boayd of
Forsonnel Appsals and Montana State University must be
mentioned. Initially, these parties urge that to apply the
statute and reuire exclusion will reach an illogical
reault. Tirst, the partles pose the hypothetical esample
that & ruling in conformivy wi the stabube might reauire
an emploves to be sucladed from a collective bargaining unit
because that porson was a rogistered engineer, though not
otherwise sngaged in anginesring activitv. The hypothetical
vaised, however, has no appligatlion here, The only parties
who seck exclusion in ¢his instance are faculty membersg of
the College of Engingserving otherwise engaged in the practice
of enginsering.

Bevond, the parties gontend that s rualing consistent
with the statube would reselt in sxelusion from the proposed
eollective bargaining uniy of recistered professional engi-
nears or engineersz in training while other faculity members
of the College of Englasering, who are not reglstersd under
the englneering registration laws of the state of Yontans,
wonild not be so ewcluded., While such 2 result is possible,
the result does ot cospel a d1lfferent conclusion than that
indicated nbhove. The avidence In the record shows that all
of the registered englneers and englneers in training are
gngaged in the practice of engineering. If unreglistored
enginsers ard also engoged in the practice of angineerineg,

which includes the teaching of advanced engineering sube-

jects, Section £6-2380(3), R.C.M, 1847, thoge persons should

become reglstered. Thelr lack of regilstration, however,

does not serve to affest the regigtered erofessional engle

neers and engineers in training and eliminate the latters’

18-
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statotory exclusion Ffrom the definition of puhliic enploves.
The Lllocical result comoladined of could be resolved simply
through Montana Stabke University reguiving all of its faculiy
mombers of the College of Mnginsering sagaged in the vractice
of enginecering be reglotered as required by law.

Pinally, the partles contend that should the reglstered
anginesrs snd snginsers in training be reguired to be aw-
aluded such interferes with the constitutlonal powers of the
Board of Regunts over personnel matters as provided hy

Argicle ¥, gaction 9(2) s}, 1972 Constitution of Montana.

Uhat argument fe dnsoxyect., Flrst, 1t ls the Doard of
Parsonnel Appeals, not the Board of Regentz, which astabe
lighes, pursuant to law, the vollective hargaining units to
e oreated in this case; and, therefores, the limitations of

Section $8-1602{(2), R.C, M. 1947, affect only the exercise of

woresrs by bhe Board of Personned Aopesls.  To the oxtent

that Bection 56-1602(2), R.C.M. 1847, may resbrict the Joard

of Regonts® powers, such act is a proper snd necessavy
gxercise of the leglslative powers of the state, governing
ail public employeses. An evercise of guch legislative vover
dosg not, this Court holds, vestrict the Zoard of regents’
powars anymore than the Doard of Regents is limited by being
raguired, under state laow, to way certsin sinimun wvages, by
ite employees oy being reguived o conduct its business
during open moobings.

Here, howvever, olesriv, the limitation as o who oan he
ineluded within a propesed collective bavgaining unit is a
Limitation divected toward the ¥paxd of Personnel Avvesls
and, therefore, such lav Jdoen not conflict with the oon-
ghitubtional pyovisions reliod unon by hoth the Boaxrd of

rergonnel Appeals and Montana Btate Universiby.
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Aecordingliv, the declision of the Board of Personnel
Appeals, holding that registered professional enginesers and
engincery in training need not he axcluded From the proposed

collective bargalning unit, iz hereby reversed: and the

&

makter is remanded to the board to ascertain the number of
peracnn in each cstegory who mast be excluded from the
wroposed aollective hargaining unit.

The sacond lssus ralsed by Petivioner, Montana Society

Eid

s that i reglstered srofessional engineers

hs
%

of Ingineers,

i
i

e

and angineers in training

E]

ust bhe axoluded, the snbire
faculty of the College of Enginesring should be excluded as
the noneragistered fasulty members have a comweoanity of
interest sloger o the excluded faculby wmenbers than to the
mambars of the proposed collsctive bargaining unit. Helther
the hearings exaniner nor the Board of Personnel Appeals

made any Eindings peon thiz poelnt since it was dependent

wpon a finding that fSection 59-1602(2), =.0.M. 1847, we-

i

gulred escolusion. Althouwgh Pebitioner, Montans Soolebty of
Engineers ., uroes that this Oourt should determine whather

the exclugion of the entire College of Inginsering is ro-

gulred, the Courtd goncliudeosn 1t cannot do ao.,

The fonction of dudicial revigw iz to examine findinge
of fact and conclusions of law first resched by the admini-
strative agency. When an agency has not made Findings of
act or conclusions of lew in the first lustance, howeveyr,
the Courd, apon review, should not enter any findings, but
car ondy remand the case for farther vroceedings consistoent
with its opinion. %o do othervise would be tanbtmmount &

bhe Court substliuting fte own Judement for that of any

agenoy, abn act orohiblieed by stotutes. Bee Seobion 8

T e
ok
]

@W%wﬁmgm&y B o.M, l ﬁ}“& ‘? @

Baged upon the foregoing Orinlon, it is herehy

v ] T
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ARIUDGED AND DRonEEn that the Board of Person-

nal appeals® Final Order ewcluding all CE8 faculty members
fyrom the collsctive bargaining unit is herseby affirmed: that
the Doard of Personnel Appeals’ Pinal order including reole-
rered orofessional englneers and englneers in training of
the faculty of the College of Engineering at Montana State
iniversity iz hereby roversed with dirsctions to determine
the number of registered engineers and engineers in training
on the faculty of the College of Engineering at Monlana
State University and to exclude the same from the proposed
colisotive bargaining ualt: and the case ls otherwise ro-
manded in light of this rulise to the Board of Personnel
nppeals for further proceedings to determine whether all e
the faoulty nenbers of the College of Enginsering at Montana
State University should be exoloded from the proposed ool-
lgotive bargaining unib, by reason of the axcluslion required
of the registered professional engineers and esngineers in
Lrndning.

Agr i
DATED this %Wii%gﬁﬁy of Novenber, 1%77.

Bigtrict Fudoe

-
R
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THURBER'S

HELENA

allow the Board of Personnel Appeals to conduct an election
during the spring of 1877, if one was to bhe allowed, and
after considering the reoord, oral arguments and the briefs
of the parties, the Court did make a ruling upon such date,
ag gonfirmed by this Order.

The Court holds that the Board of Personnel Appeals’
Order, dated April 8, 1977, dencminated "Pinal Order”, is a
final declision of the Bosrd of Personnel Appeals velative to
the guestion of the composition of the collective barcaining
unit at Montana Btate University for vurpomes of the Monbtana

Aminigtrative Procedures Act, Sectilon 82-4216, R,0.M, 1947,

and is, therefore, revievable by the District Court. The
Court nobtes that, in the event gsuch order was not final, it
nevertheless, is lwmediately reviewable az a veview of the
fipal agency decision, after an election and before or after
cartification of the Board of Personnel Appeals would not
provide an adeguate rewedy at law for the parties, Petitioner
herein, challenging the composition of the collective bareain-
ing unit. It is clear that the Petitioner, Montana Soclety
of Englneers, and Respondent, Montana State University, who
also challenges the Board's Order, represent, in total, over
£00 persons, oy one-third of the possible collective bargain-
ing unit, and to compel an election now with the challenges
unreselved would cause confusion and present a high pos-
gibility that a second elegtion would be necessary. Thus,
Regpondent, Board of Parsonnel Appeals®, Motion ko 1ift the
stay raises the possibility of a multiplicity of procesdings.
whereas, procesding te resolve the controversy filrst,

before conducting the election, avoids completely such

pogsibility. Further, there is

y no showing that it is
alther necesgary or essential to conduct an election in the

gpring of 1977 as oppoged to o later time. Indeed, the



! record reflects that the proceedings before the Board of
2 Personnal Appenls have nobt been conducted in any unusual or
° accelerated Fashion.
: Finally, Pespondent, Poard of Personnel Appeals, urges
o that to delay the election pending resclution of the con-
. troversy invites all partiess dlssatisfied with the ruling of
g that Boarxd to seek delave which would frustrate the Board's
o rulings. The Court finds, In the present case, that Petl-
10 tioner has made a sufficlent showing which establishes that
11 it i not merely seelking qudicisl review of the Poard of
10 Personnel Appeals' Order, and a stay thereof for purposes of
13 delay, but that there axists a valld controversy between the
14 parties; and, further, the Court finds from the showing of
15 the Petlitioney that the present case in controversy ls one
16 in which there ewists & gufficient likelilhood of success
17 upon the merits to Justify staving the election until a
18 #Final decision uwpon the merits.
19 For the foregolng reasong:
20 IT I8 HERERY ORDERED that the Respondent, Board of
o1 Pergonnel Appeals®, Motion to Lift the stay of election is
90 hereby denied; and,
o3 L% I8 PURTHER ORDERED that the portion of the Courtfs
24 Oxder of May 13, 1977, permitting Respondent, Board of
o5 Pergonnel Appeals, to take whatever action is necessary to
28 prepare for an election at Montana State University is
29 herety vacatbed.
28 DAYED this ngﬁi day of June, 1977.
= GORDON R. BENNETT
30
Diskrict Judge
31
32
5




IN THE SUPREME COURT OF THE STATE OF MONTANA

Nog. 13851

IN THE MATTER OF THE APPLICATION
FOR TEMPURARY ADMISSION OF CHARLES
JOSEPH McCLAIN, JR., TO PRACTICE
BEFORE THE DISTRICT COURT OF THE
FIRST JUDICTIAL DISTRICT OF THE
STATE OF MONTANA, IN AND FOR THE
COUNTY OF LEWIS AND CLARK.

gRDER

A motdlon having been made by Jerny L. Painfern for an
orden granting Charles Joseph McClain, Jia., of San Franciico,
California, admission to practice befone the district court of
the finst fudiclal district of the Siate of Montana, 4n and fox
the County of Lewls and Clarnk, in the Judicial Review proceedings
before said count entitled "Montfana Staie Unfversity v. Board of
Pensonnel Appeals, a Divisdion of the Departmenit of Labor and
Industry of the Stafe of Montana; Montana Stafe Undversiiy
Chaptern of the Amerndican Assccdation of Undversity Prohessons;
Montana Socdefy of Engineens,” cavse No. 41320, and "Montana
Socdety of Engineens v. Board of Vernsonnel Appeals, a Division
04 the Pepartment cof Labor and Industry of Zhe State of Montana,
an admindisirative agency; ithe Board o4 Regenis of Higher Educa-
Tion of the State of Montanra, Lawrence K. Pefiff, Commissionexn
of Highen Education of the Sitate of Montana; Mentfana State Und-
versdty; and Montana State Univensity Chaptern cf the Amerndican
Assoclation ¢f Undversdity Professons,” cause No. 41317, and Zhe
Count bedng cf the opindion that this matiten should be addressed
to the district count of the §Lrsit judiceltal distrnict of the
State of Monfana, Ln and for The County of lewis and Claik;

THEREFORE,DOES HEREBY REMAND sald motion fto the distrnict
ceunt of Lthe finst judicdal distrnict of Lthe State of Montana, 4An
and forn the County of Lewis and CLark and the fudges resdding
theredin fon determination of sadld matien.

DATED this &th day of Jun%q 1977

Chief Justice
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HELENA

PETER G. MELOX

SRR

ERESIDING 440G -

IV THE DISTRICT COURT OF THE FIRBT JUDICIAL DISTRICT
OF THE STATE OF MONTANA,

IH OAND POR TRE COUSTY OF LEWIS AND CLARK

o B & % % &
MONTANA SOCIDTY OF ENGINEERS,
Petitioner,
VE,

BOARD OF PERBONNLEL APPEMALE, a
Dlvision of the Department of
Labor and Industry of the State of
Montana, an administrative agency;
THE DBOARD OF REGENTD OF HIGHER
EDUCATION OF 9HE STATE OF MONTANA;
LAWRENCE PETTIT, COMMIBEIONER OF
HIGHER EDUCATION OF THE STATE OF
MONTANA: MONTANLA STATE UNIVERITTV:
and MOWPAND BTATE UNIVEREIWY
CHARPTER OF HE AMERLCAN ASSGULA~
TIOW OF UNIVERSITY PROVESEORD,

No.

TS

Beapondents .

T Ry T Tl g TP G VP S S Tt eGP M Mo W Tyl Tomgef Feg® Somar® Syt

#Oo% oW o & % B

ORDER
dr oW

Upon application of Petitioner for a stay of all
procesdings pending, the determination of the legal issues
involved in the Petition For Judiclal Review f£iled this
date, and alfter a review of the Petition and underliyving law
and wvpon consideration of the mather:

R IH HEREBY ORDERED:

That the Application for Stay of the Petitioner is
hereby granted and all of the parties to this progedure ave
hereby ordered to refraln and Lo talle no action to call or
to hold any alection at Montana Btate University for the
purpose of determining whether the Montana State University
Chapter of the American bssociation of University Professors
or any other entity should be designated as the bargaining
agent for the proposed collective bargaining unit at Montana

{ T

. iz
F e A e g

CLARA GH

WREATH, Clerk of Digtrict o

By . widisk o Deputy
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"B

Ztate University, until such time as the Petltion for Judi-
cial Review and the issues ralsed therein by the Petitioner
are resolved bv this Court.

__ day of May, 1977.

-----

DATED this %%

GORDON R. BEWNETE

District Judge
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BEFORE THE BOARD OF PERSONNEL APPEALS
IN THE MATTER OF UNIT DETERMINATION #11, 1976.

MONTANA STATE UNIVERSITY CHAPTER GF THE
AMERTCAN ASSOCIATICN OF UNIVERSITY PROTESSORS,

Petivioner,
#INAT ORDER

MONTANA STATE UNIVERSITY,
Counter-Petitioner,

MONTANA SOCIETY OF ENGINEERS,

Intervenor.

wl e 5 23 wln L wta e Ja " ah Ta L wEs wln ats e wts oF ot ot ola Jn P aln ota Ja A e e afe ule ale -
SR I I I T T R S - S I S S R I S S

A Proposed Findings of Fact, Conclusion of Law, and Order (Proposed Order)
was issued in the above-entitied matter on January 5, 1977. The Proposed
Order provided in pertinent part that all registered engineers and engineers-—
in-training on the faculty of Montana State University (M.3.0.) shall be
included in the proposed wunit. Further, the Proposed Order provided for the
exclugion of all faculty members of the County Extension Service but for the
inclusion of those state specialists located on the campus of M.5.U. Exceptions
were filed by the Montana Society of Engineers as to the inclusion of engineers
and engineers-in-training. Exceptions were filed by Montana State University
as to the exclusion of the faculty members of the Cownty Extension Service.
Briefs were filed with this Board and oral arguments were presented by all
parties to this matter on March 1, 1977.

After having read the briefs submirted by the parties to this matter and
after having heard oral arguments this Board issues the following as its Final
Order:

This Beard sustains the hearing examiner's Proposed Findings of Facts,
Conclusions of Law and Ovder as to the inclusion of all engineers and
engineers~in-training in the bargaining unit.

This Board concludes, however, that the inclusion of the state specialists
of the County Extension Service was in error. We find that the state specialists
should be excluded for the same reasons provided In the hearing examiner's
Proposed Order for exclusien of the other faculty members of the County Extens

gion Service.
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HELENA

IT IS THEREFORE ORDERED:

1. That the Proposed Findings of Fact, Conclusion of Law and Order
of the hearing examiner dated January 5, 1977, be amended to provide for the
exclusion of the state specialists of the County Extension Service; and

2. That the Findings of Facts, Conclusion of Law, and Order of the
hearing examiner in its amended form is adopted and is incorporated by
reference as the Final Order of this Board.

Dated this & °° day of April, 1977.

ROARD OF£EE
BY ) Node
SBrent Cr
Chairman
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HELENA

CERTIFICATE OF MATLING

S T e whe o ot X 2 Wl
PO T T I

I, Vonda Brewster, hereby certify and state that I did on the 8th day of

April, 1977, mail a copy of the above FINAL ORDER to the following people:

Barry L. Hiort
Box 5600
Helena, MT 59601

Ronald Waterman

Gough, Booth, Shanahan & Johnson
P. €, Box 1686

Helena, MT 59601

Charies J. MeClain, Jr.

American Association of University Professors
582 Market SBtreat

San Francisco, CA 94104

- 0 \;&“;X1K ‘

B A N S
YONDA BREWSTER
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Perition of Unit Determination wa

the
Professors.

of University The petition was 1

N

amended [he unit description contained in the amcnded pe
Tras
T T T gy [ DS o S . r 1
PETTTIONER, Montana State University Chapter of the

Professors, wishes to amend its

£ a proposed appropriate bargaining unit to read as

INCLU all members of the

or more.

unit are all otherx eﬁnloyeoq of Mo

1978,

this Board for intervention in the Unit Determination pro

(J

that t State University College of

"
o
ot
Pl
b
i
o
e
—
i

v

Engincering be the bargaining unit oy

native that all registered prolessional engincers and eng

unit

and

on the theory that registered professional engineers
in traicing pro oovelulod by o law, citing section 59-10072,
RIS
. ol T TR SRR T R
Vo e WSRO ¥ \

in the

i

?

DER.

s filed

ater

tition

American

Mortana State University Chapter of American

descrin-

follows:

ntana

the Montana Soclety of Englneers petitioned

Academic Instruc-

ceedings,

alter-
ineers

based

engincers

R.C.M.



-
[

}sn‘
sl

i

l_.J i,J '...l
o 0

[
v}

20

i
i
|
i
i
Y
i

On Juane

unit

greater app
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of Petitioner.

to consist of al

1976,

Montana

-1

On Soptember 7, 19706,

this Board recoived a counter-petition from
state University, objecting to the proposed

1

the Lmployer amended

the employer belicves that an appropriate bargaining unit
I faculty members on half-time (.& FTE) or

ointment on an zcadewmic or fiscel vear basis, who hold

academic or research rank,

academic contr

Vice Presid

the Assocla

and who are on a Board of

act as of October 1, 1976, exclusive of the

ents, Deans, Assoclate and Assistant Deans

tion Divector of the Agricultural Experinent

ica), Directors and Superintendents (net to include the

Directer of Forensics, Dirvector of EERP Program, and Director of

Iintranurals and Recreation), Doepartment Heads (including School

Directors and Educational Directors of the extended campuses of
the School of Nursing), visiting Ffaculty, adjunct faculty (including
courtesy appointments), faculty on terminal contracts and one-year

sonrencwable contracts, pervsons on the Board of Regents professional

contracts, supervisory personnel in the Cooperative I'xtension

Service {Personnel and Training Cfficer, Management Information
OFficer, ana State and Aren Progranm (ocordinaters), and any other

supervisory emplovee or management official falling within the
(47,

Septenmber §,

definitions of and

A hearing was held on on the campus of the

Montana State After the hearing, each party submitted

i hrief,

There are three main lssues for this hearing examiner to rule

Collecee of Enginecers or any of its faculty

(1)

Temwbors be excluded from the bargaining unit?



I “E
%.V\ i{
if
i
|
i
4 i
S i -~y G SR T N S ST . | . i . ] e . - . -
| (2)  Should the foculty menbers of the Cooperative Extonsion
o
W 1 ¢ ot . . 1 T - - -
o Service be excluded from the baveaining unit?
I '
e %; ~ )
H (3) Should facultw abevs whose tcaching responsibiliticos
5 ‘
Py i e B ce ol ~ e b ] ki 1 1 3 1~ %
{oare less than .5 FTE be excluded from the bargaining unic?
S I R S T T et ; PR
nooraer to avord confusion, I will discuss eacii issue
5 - e
separately.

7
I.
e first issue to be discussed is the College of Ingineering

and its faculty. 1 see the issue as a three part question:

1. Should the College of Engineering be excluded from the
11 ! bargaining unit?
i
19 2. If the College of Encgineering is not to be excluded
from the bargaining unit, then should the registered
1% enginesrs and the engineers in training be excluded
from the bargaining unit?
A
o 3. If the registered engincers and the engineers in
15 training are cxcluded from the bargaining unit, then
1s such a cordition created that the remainder of the
1 faculty of the College of Engineering should be excluded?
; IR
2 § FINDINGS OF FACT
:
18 ) Section 5%2-16068(7) rRevisod Codes of Hontana establishes the

i
pocriteria in part which this Board must use in determining an

19 : Pi
o0 appropriate unit for the nuvrpose of collective bargaining. That
21 section reads as follows:
no | "(2} In corder toassure employees the fullest freedom in
i exercising the vights guaranteed by this act, the board
oz or an atent of the bhoard shall decide the unilt appronri-
i U Ed . r . . . = ES
b ate for the purpose of collective bargaining, and shall
24 consider such factors as community of interest, wages,
E hours, fringe benefits, and other working conditions of
o5 i the emplovees involved, history of collective bargaining,
4 r
! v

im
common supervision, commen personnel policies, extent of
1 o

of 4 integration of work functions and interchange among

j enployees alfcctod, and the desirtes of the employees'.
27 |

L In opplyling those criteria to the testlmony and evidence submitted
23 ¢ ) 7 ) ) )

' at the hearing, the following are my findings of fact:

ool COMMINITY OF INTERUST: It is my finding that there is a common
30 i

¢ocompunity of intevest existing between the College of Engincering
sS40

i oana the remainder of the university.  The intervenor failed to
32 . _

iooestablisn a lack of community of interest. Testimony eliclted

E




}.J

o S O TN oL R S R oS ) ; o
cren Dro Irving Uavie, Vice proesidest for Acadewmic Afflfairs for the

hounlversity, establishod that the College of Engincering is an

2B dntegral pars of the University's overall function of providing
N - ’
i

{’:ilp v oy B g g e ) .- e e gl b s 1 T 4 " 15 Y T C
E educational opnortunitics for the students attending Montana Statce

Bl in et ta e e £t P

<8 Unlversity.  There was a failure on the part of intervenor of

3] . .3 e e S 5 o . -
 showing any tvpe of auvtonomy that existed in the College of
i

7 Engineering which was peculiar to the College of Engineering.

8 i Students attending the Collepge of Engineering must attend

94 classes outside the College of Fragincering in order to comply

Enginecering's graduation requirements. Dr.

o -

i
T

Harry Townes, Professor of Enginecering, testifiled that certain

-
ey

mipnimup requirTements with rvesnollt to courses in humanitles, sciences,

ot
[

and math were required in order for the College of Engineering to

o
18

be accredited by the Ingivcering Council for Professional Develop-
15 -
nent. {Tr.p. 13)

jut
(0]

-3

estincny also wstablished that theve is equal proiessional |

Fead

4

aculty members of the College of Engineering as

[
&9

the renainder of the university. In fact, Dr.. Davis testified

S as an engineer has not been & requirement for

]
o

s
et
o)
5]
Tt
-t
=t
I
@]
s}
T
et
o

[AN]
<

tohiring. Altnough even 1f 1t had been, since other faculty members
21l . - .
© osuch as nursing faculty, oand faculoy members of the architecture

tay}
[N

departnent requive licensing, the licensing factor would not make

v}
A

unigue. (SEE: Dr. Shannon's testimony,

o

[ Tr. p. 2 and Harold Rose's testimeny, Tr. p. 57)

i)
S5

: For budgeting purposes, there 1s no line item budgeting
!
25 . .
i speciflcally for the College cof Lnginecering. Rather, the University

4V
=)

Svsten decides on the budgetr for the College of Engincering. This

O% ;i

=ty - - s = N . T
fols common with the vest oL tho university.

29 | £
H — PR i y P . - - - - . N
: Dr. Townes testified that he represented the College of

Fngineering on the University Council, the governing body composed

51 o N

poof faculuy membervs. {Tr. p. 19)
32 @
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Lk 2. WAGES, HOURS, FRINGE BENEFTTS, AND OTHER KORKING CONDITIONS

2 ; CF TrE EMPLOYEES INVOLVED

3 ; The undisputed testimony of Dr. Dayvton shows that the College
i »

% ﬁ of Engineering has the same ccademic calendar as the rest of the

g Or. Townes testified under examination from Mr. Waterman,
i
f i . .

7 i Couascl for the Mentana Society ol Englaeers, as. to VWages:

8 "Q: Dr., are you familiar with the pay structure of faculty
€4 members at the Collegce of Engineering?
;
10 é A: I have looked at it at the Frofessor level. I have not
3 .
LI} examined the associate or instructor level, or assistant level.
H
i :
12 Q: Are you familiar with the par level of other faculty
i
. .
15 i members of other colleges at MSU? Have you compared them?
14 | : |
= A: Yes I have.
|

3 e
pascurat

statenent to say structures of

o
1

Isitaefarr an

&3

-
)}
A2

£y

b ] i " - “ - . - -
+2 8 the College of Engineeving reflects salary factors outside, that 1s,
I S
i ) . )
=7 % the engineering profession as a whole?
i
I i
1o - 1 - NP ranscori 3 i
== A:r Yes, I think it does.’ (Stt: Tronscript p. 13, line
i3 ' i
\f I
10 i . i
T 6-16)
!
o i T » P U s . t e -
<9 | Under cross-examination by Barry Hjort, Counsel [or the University
o1 i L e e
=+  System, Dr. Townes testifled as to salaries:
Z2 E i T . 1, . c M P -3 . s
: Q: Now, something that I missed with respect to the salary
9” é . e i G o B o
=2 % testimony that you offered, were you indicating that the salary of
!
o0 |i . . o . - . . . L N
=1 the engineers in the College of Engirncering is not comparable in
1
mo
‘é_‘ : y by 5 g 7 hy < a—
Y & sone sense with engineeving salaries in the private sector?
;
23 4 - N s . - L
3;4 v That's true But that wasn't the testimony I originally
27 i ; - .
' § presented.  What I originally presented was, or said was, that the
o
“¥ 4 teachinz salaries in the College of Inglnecring are affected by
b osalary levels in inuustry,
[ .
e i -
=Y i G I sce. And by that you meant to suggest that as industry
- i salaries rise, so do the salaries in the College of Engincering?
V= A They must. OQtherwlse engineering faculty deserts.”




; Aooother testinony was prosented copcerning the wages of faculty

E cmpers of the Colloge of Engincering as compared to faculty members
& ; coothe renailnder of the Usiversity. Dr. Towne's testimony is
= confusing to this hearing exanminer, in the sensc that it is ircom-

i
¢ oplete. Dy, Townes testified that salaries for faculty members of

8]

oo the College of PEngineeving must be vrelated to the salariecs carnec

-3

¢ by engincers outside of the university setting, but he does not’

Azt

ify as to whether or not 1t 1s comparable te the university

svsten at large. Since it doss not logically follow that, since

jod
«

s atfected

fai s

the faculty's salaries of the College of Engineering :

l !
}...4

bv the salaries of private engineers the salaries of the College

i
0o

L of Engineer faculty are not cowparable to that of the rest of the
13 0 . : . -
i university, I must assume that there 1s some degree of comparability

1= . N . .
f Dr. Davion's testinony established that the faculty members of
7 on -

tn2 College of Engincering have the same fringe hencfits as the

vonainder of the wvniversity.  All faculty members ol the College of
‘ }
i Enzineering have the same sick leave, retirement benefits, insurance,
el
§oetc., as the rvest of the university. At least there are no
21 0 B )
b gifTerences on the basis aof College of Engineering v. rest of the
Goouniversity.
o .
N COMMDN SUPERVISION:  The uncontroverted testimony of Dr. Dayton
24 '
arag that the Collece oi Fnolineering 1s sct un structurail i the
+  shows that the College of Inglneering sct ur cturaily in =
25 ¢ | *
L sare mgnner as the rvest of the wuniversity. That is, there are
oa b :
{ conartreent heads, dean of the college, and the dean reports to
27 ¢
© ot Vice President of Academic Affalrs. (SEE: Counter-petitioner's
' g Fehibit TY  There arve no differences in compon sunervision basecd
sa b
} on oa College of Enzinsering, v. rest of the university.
" = Or. Davten's testimony Cht&)}lsneq
z have the sz personnel policies
R
a3 the venmainder ol the wpiversity. Thoat s, the **Ovegnre for




T
!
i
?é
!
o . .
S haring and fiving ls tho sasmo oas the rest of the university,
o ) ‘_ .
“i evaluation purposce and nrecedures ave the same as the rest of the
L
-
[ - [ b . - P . A e 3
oouniversity, apd salary and tenure determinations are the same as
T the rest of the unilversity.
1
I
51 e YT TR AT PRI NP e -
P 5. EXTENT OF INTEGRATION QF WORK TUNCTIONS AND INTERCHANGE AMONG
L EMPLOYELRS AFFECTED.
i
7 . _ .
It was established through testimony of Dr. Dayton that there
Bl i . o ' _
B 1s significant Integration of work functions and exchange among
H

9 . - - .
employees affected. The College of FEngluneering uses the same

10 & - . . ' .
; acilities for admlssions and placement. Dr. Tonnes testified

)
fourt

Iy

that the Collece of Encineering's accreditation standards requires
< . Foud L (9

12 4 _ _ . _ .
| certain courses be taken by its students in the fields of humanities
i
Wl e \ o _
i sclences, and mathonatlcs Classrooms are shared amongst the various
1ol
LA i . - s . . . .
i colleges and schools of the uwnlversity. The same library is used
= i
15 i 5 - . 1 IS 1 T ! T : ]
ﬂ by all. Faculty mzabers of the College of ‘Enginecering are
H .
15 ] . i ) L
i represented.on the universlity governing council. The College of
17 : :
i Englne erving 1s not an autonorous college producing graduates with-
4
1z . s S r ; LEvoi 11 ;
i out the aid of the rvemainder ol the university including its other
i {
19 ¢ . L . .
l Colleges, library, administrative ofiices, and university
f‘g (g
; facilities.
21 0 i . i e e
L 6. DLSIRES OF THE EWPLOYEES:
Lt i )
| A survey was conducted by Dr. Townes to determine whether
i ! )
25 o . e o . \
the academic stafi of the College of Fngineering should be excluded
24 o . }
E from the vnroposed bargaining unit. (SEE: Intervenor's Exhibit #1)
25 " L e ~ ¥ o 1 ’
| Dvr. Townes testified that of the 70 faculty memners of the College
i of Epgineering whe were mailed this questlonnalre, 48 members
27 &
i returnod thoo.
23 i
1§ The ouestion on the cusstiopnaire read as follows
zs | :
y "The acadenic staff of the College of Engincering should
oo :‘ , - 4 - 1 YL TTITG Tr
t he cxcluded as & whole from the MSU-CBU . . o . . . .
31 0L :
¢ The faculty momboer was thon to check either the box marked
32
!




1.2 "Yes" or the one marsced "No . 0OF thosce fnculty members who

o i veturned the cuestionnolr tehtv-Tive percent chechked
%) é the "Yes' box, Fifroon checked the "SNoU bhax.

2 This hearing examiner 15 convinced that the majority_OE the

faculty menbe

—
1

-
L

£ the College of Engincering desite to be excluded

o

o

AT e pmrny e T e e e o g e . . e D
f{ron tne proposad bargaining unit.

7 ¢ 7. OTHLER:

The Intervenor asserts that accreditation of the College of

Engincering and the licensure of many of its faculty members should

1~
[

also be considered as a basis for excluding the College of Engineer-

from the bpargaining unlt. To this I cannot agree. Accredita-

ot
fmd

n

o
G972

b -

tion does not increase the autonowmy of the College of Enginecering

1...1
v

15 It dces set certain reguirenents to be followed by the College

L % of Engin 5éting, but does not affect the relationship of the

15;§ Coiliege of Enginsering to the vemalnder of the university. The

13%; placement of the Celloege of Fngineering in the bargaining untt -
: V

:,'J
-3

with the remainder of the universilty would In no way jeopardize

13 the College of Ungiaceving's accredltation.  As Dr. Shannon and

iy Mr. Rose testified, both their departments aré accredited by outside
&0 accreditation associations.  Furthermore, Counter-petitioner?is

s - Lo - 3z -

21 Exhibit C shows that there are a large number of nccreditation

)

‘L& ;4

»lished for the purpoese of accrediting acadenic

i
wl

&)
Hq

Likewise, there has been no showing that the licensure of

ted that Ticensure is reculved of faculty members in thelr

L0 2 f - " o - - -

29 1 engineers in anyway prohibits the inclusion of the College of

an ) . - : ) -

53;5 Eﬂﬁ'ﬂ?:“'ﬂ” inn the bafﬁﬁlﬁing UnLt. In ESCL, Dr. Du,tOH tCSLJflCd
i

o . . . . . " . . : w -

=4 % and his testimony was uncontroverted, that licensurce is not rTequired

o i . . . .

=S5 in order for an ensipecer faculty to be hired, but rather a Ph.D.

o P ) . -y .

=7 % i1s the usual reguirenent. Finally, Dr. Shannon and Mr. Rose

g

S0

5 - - . R - - . L -
Yoo departropnts. fhevoei{ore, the Collepe of Inginecering 18 pnot unilgue

,_
=
)
~t
z

it respect but rather shares the requirements with other

i




i
i
)
h
g
i
L0 departoents which arve to Lo Included in the bargaining unit.
i
[0 I P Tt e o e e o - . o = ” - N
Sl Mr. o Waternan, counsoi for the Montana Society of Engincers,
i
Voo veauested that this heariag examiner take administrative notice of

-
|
-
.
zd
,
)
o
s
g

of the linit Determination of

! x
:
S ] . - ~ 5 o - B . S - - RO 4
24 University of Montana Faculgy Members, in which this Board excluded
i
P . - " .
“ & the Law School frowm the bargaining unit comprised of the remainder
: .
73% of the faculty members at the University of Montana. This hearing
8 i examlner has reviewed that decision 1ssued by this Board's then
s i chairman, Francis J. Raucci, and finds the decision to be inapplic-

Fiy

situation now before me. The Law School involved a

[
=t

le tc the fa

on where a school existed almost autonomous to the rTemainder

|...J

feat
N
o
ot
—
pot
o
ot
in

12 o . . . . c e .
*2 4 of the University. That is, the school did 1ts own recrultment and
5]
b4
135 ! - - N “ .
L3 placement, the facility i1z used almost exclusively by the Law

+¥ ¢ School itself, it teaches zil of its own courses necessary for

it graduntion, the senate faculty was on bad terms with the Law School,

j
=¥ 4 faculty pay 1is diffevent from that of the rest of the university, __. ..
L Erani . X . ) - ;
7B ané the Dean of the Law School had direct access to the university

YO prosident None of these conditions exist in the relationship of
HE. . i
g | : ;
74 the College of Engineering and the remainder of Montana State
i
25 1
TO 0 Universit
1
21 e T
: C’\J.‘\\,LUSLO;\
LRI z‘ . . . . . .
““g? Ailthough the overwhelming majority of faculty members of the
;
23 4 . ; . . .
i College of Engingering desire not to be included in the proposed
i
24 1 .. . . . . . - . .
i bargaining unit, I find in &all other consliderations delineated
I "
o5
= ! . - i~ X e 3 - - s 3 Y
ia in 59-1606(2), the Collegs of Engineering must be included in the
oo i
AT , .. . ‘ s - - s
“7 4 proposcd bargaining unit. Since an election will be held by this
ey
SArAEH ) . o . R i
" P Board, faculty wmemhers of the College of Ingineering will have a
Snoh i ' . . i . i
T L chance to azaln express thesic dissatisfaction with beling placed in
<= w1 t T3 G
¢ thoe bavgaining unit.
i
sy B
i b.
wy - ) . - . .
S Havine thus concinded that tho College of Engineering cannot
1 -
<5k

B N e S . L £ - - .
i he eoxcluded from the bargaining upit because of the lack of




Y
B

*5; communlty of 1ntoercest and other factors, it hecomes neocessary to

gii ~ ey + 1, P . e ay e . | — T e . .
i acdress the second issue involved In tnils issue:

S } 2. If the College of Englneering is not to be excluded from the
1

{s: ‘.

Hareeraa ¥ oo v 3oy oty T ] }ﬂ OO T o e T e N FiTIoeTS - f[ e
pargaining unii, Unhen saould the registerse onglusers and the

engineers In training be excluded from the bargaining unit?

It 1s intevvenor's avrgument that sectlon 59-1602(2) excludes

ngineers and enginceys in training from the proposed bargaining:

. unit. That sectlon 1a pertinent part reads:

| "(2) public emplovee means a person emploved by a public
! enployer 1n any capaclty, except. . . professional
lO - ‘ "l . 2 b
engineers and engineers in tralining. . . "

Since the argument is totally a legal argument, it 1s not necessary

f~
[\

for me to make findings of fTact.

=t

i
15
| In order to determine vwhether oy not engineers and engineers
I
e 0 .. . .
i In training are to ke excluded, 1t becomes necessary to determine
£ .
15 : b Tm 5 * T P 4 -} a
i what precisely was the intent of the Legislature in exciuding
1 a b S
LA N : t ioincers and £ 7 e ey : P 3 11 Sine .
{ "professional engincers and engineers in training”. Since a
17 i o . “ : . _
I professional engineer 01 an engineer in training necd not nccessarily
T8 ! :
i S A . . . . . i
I be empioyed as an engineer, but rather could be eaploved at any
19 i

nuinber of professi

P J s
O
ot
Ut

o
fod
=

it would be possible for a professional

b oengineer to be enmploved at a job, and a nonengineer to be employed
oo | :
= S P Sme A 3 Fe desk ich Ay + e : .
11 the exact same job in the desk right next to the engineer. It
22

would be absurd to interpret the intent of the legislature to exclude

i the ﬂn01newx but not exclude the nonengincer when in fact they are.
1

| . . a - .
cennleoved 2t the sawme job doing the same work. Nor would it he
| I
i

logical to interpret the intent of the Logislature to deny the non-

23 . .. .

encgincer the right to collective bargaining just because an engineer
[ s
el

i

is employed at the same job as the nonengineer, and therefore all

such positions sust be excluded Rather, the cbvious iIntent of the
£9 e X
;iicg lawnz was to exclude those pOsltLOna in which it is yvequired
e . I T
30§ . . , : o . . . N .
i an cnginesr be enmploved. Stated a little differently, it was
I
T _ L S
i the onvious intent of the Legislature to exXclude those positions
52 i
Bt

-10-




bl - N . "

TohowWhlenh regquire thoat on enzincer he hirved and only an engincer he
i

ZoE . o Ele e s T vt ; - '
foonired, pecause the positiopn deals with the actual practice of
Poengingering.

& s N A, - T

inat 18 not at e2ll what we are concerned with here. Dr.

9] | 'r},”_,.A 5 P T S . T R v YTy 1Oy
j|ovayton testirviec oa cirect examination, concerning the qualifica-
!

g |

%31
=
o
‘L_i N
=
-’
]
i

ticns for a po the College of Engineering faculty as

follows:

8 - M"Q: What are the reguirements or standards or what must

initially be met in ordear i@ be hired at the College ofkﬁngineering?
Az Well, in generzl and in the last half decade or decade,

we have been looking for peovnle with either a com?leted cdoctorate

iz ' e s .
degree or a doctorate degree very near completion or people who

]

have considerable professional practice, um, particulary in the

a englneering technolcgical area, who may not have advanced degrees,

62

ub, but where there 1s professional practice looked upon and

"

in some sense. compensated, but I guess you would say the main

L7 , . . .
stancard requirement 1s a doctorate and then go from th

ot

with

sk}
o

181 . o . : - .
"U i excentions. But I weulld never recall the issue of registration

i

being raised In connection with hiring someocne.

Q:  The primary standard 1s the degree held?

23 . .
i A:  And then, of course, secondarily, professional
25
cxperience and practice”. (emphasis ours) (Tr. p. 40, lines 7-19.)
Z2a

The requirement for employment-is primarily the degree, not neces-

W

sarily the registration. In fact, registration, according to Dr.

)

avton's testimony is secondary, because 1t 1s ancillary to profes-

oo ow
o1

Qi

sional experience and practice.

b
“3

Intervenor argues that this Board ought to turn to section

e

Ly

66-2350{3) to determine the definition ot the practice of

encincering.  Thot sect

i d

on rends:

N
w

A
<

: "(3) 'Practice of enginecering’ means any service or
o creative work, tho adecuate perfovmance of which rveguires
o § engincering education, tralning, and experience, in the
5o b application of spocial kn@w1§dge of the mathema?1cal,

f physical, and cnginceving sciences to such services or

I .




in \C%tl ation,
of eng LI_L‘. o r ;ng

creative work as

s s e e o 4 ey £ o e e

2 -
= usc ofb watery,
- E szzfnccz:hxq subjects,. . . .U
G ' o
‘&
! T E ey T e i P R - RN .
= fhis hearing examiner does not find that definition to be
!
@@ controlling on Montana Public Emplovees Collective Bargaining Act.
13 M e - a3 3 - B c oy e e - o v 3 . -y .
- Dr. Townes testified on cross examination concerning nonengineers
f and nonengineers in training teachling advanced enginecring courses
84 as follows
8] . - P - - - - . . -
7 "(: I believe vou indicated of those individuals in
10 Collese of Tngineering vwho are either not engineers-in-training or
il ; AP - et 1 +1 : hy v a0 covca . - s
; Tegistered professional, that is, by percentages ol 35% per category
12 |
- --are performing engineering in some sense?
13 A Uh-huh.
14 . - . : . .
== Q: And, can you indicate in what sense, and it wasn't
= - . , _
A5 indicated in response to your guestion or Mr. Waterman's question
=2 in what sensec they arve practicing engineering? B

et
~l

A: Thev're practicing engineering in the sense that Montana

ratute considers the teaching of engineering to be praclticing
. f

1
a

engineering. Now, uh, in that sense--I"11 stop there.

t0

20 . . . .

= 3: The teaching of advanced engineering?

7

s A Yes, correct

22 7 5 3 4 3 . 4 T

= : And I believe that you indicated to recapiltulate the,

2:) ; . - - o P a1 P e “ " o f h -~
in fact, sowme percentage, although you are not certain of the amount

o4 . . ) .

= of these 353% teach advanced engineering?

23 , ) - o

=9 A Yes™. (Tr. p. 25, lines 5-21.}

28

}—Jl

Dvr. Townes' testimony establishes that approximately 35% of

)
-3

v thosze faculty mewmbers who arce not elther englineers Or engincers-
»
25 8 . : . . o ) .
S oip-training ave teaching advanced engincering courses. If this
i
230 o TR c - - : -
T Board were to accept the definition of practice ov engineering as
|
IGREaN - . - - . 1 .
T odefined in scection 66-2350(3), ve would he excluding one faculty
5:"' :I 1 T : Ay M . .
I nmeombor who s on enpgincer but including ancther faculty member who
s ‘ - -
’? 15 ot oan engincer, vet hoth could bBe dolng the exact same job.
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poooAs stated previeuwsly, thrs hearving examiner finds that result not

e

v

to be the intention of the Lonislature. Furthermore, Dr. Townos'!

5 aatirany holetera T T , ~ -

< testinmony bolsters Dv. Davion's testioony that licensure of an
i '

P : o oy e e g P " o e b - - o i M 1 y .

=0 engincering professor s sccoondavy, in light of the fact that there
i

30 are facuity menmbers toochine advanced cnoineeringe wh ar 1
| cl LAWY ACHOAUS Tealhing aavanced ongineering wWio dare nov

&1 licenscd.

Therefore, I canrot exclude engineers and engineers-in-training

-3

gaining unilt because they are licensed and tecach

by

et
)
@]

proposed bar

9

:
:
i

84 from t
!
|
L

i
¢ advanced engincering courses. [ do not find that the position of
i .
1O 4 faculty member of the College of Engineering requires that only
4 | Co. . . . . - - .
114 an engineer or engincer-in-training be emploved to fill that position.
!
12 & e F e BT R e : I i
L& Thercfore, 1 conclude that enfinecers and engineers-in-training who
13 . Lo et - s
ol serve as faculty mombers in tho (College of Engineeving are not
i
i .
=1 excluded from the proposed barzaining unit as a matter of law.
i5 Teg e o or - . E L LSl e e - LI .. 2o
{ Having so concluded, I ©ind it unnecessary to address the third
Lo
15 ! s - . .
=2 question of this issue. ToTmm
=1 Ir.
T : 2
< The sccond lssue to be doecided 1s whether or not the faculry
it - %
S . . . i . .
+¥ I members of the Cooperative Ixtension Service (heveinafter CES)
201 . . S I 1 1 ini 1
;. should be excluded from the proposed bargaining unit.
:’:1 1 . Iy a1 -y -y e e T ™ P B R ~ y 3 ~ 3 g
‘ Again, the criteria this Beard must use in determining an
22 | o o e fon ahe murnece of col v harveainine
! appropriate unit for the purpose of collective bargaining is set
i
(e i - . . . N . - .
230 forth in 52-1606(2). 1In applying those criteria to the testimony
i
oo b
[ H ]

and evidence subwmitted a2t the hearing, the following are my findings

N

Ut
e}
(o]

]
98

5 : FINDINGS OF BFACT

w2
“J

8. The CLS is compriscd of a 100+ countyv extension agents and

o
93]

some 30 state spocialists. The county extonsion agents are located
=y 1

-+
'

off canpus, the 30 state specialists arve located on campus.  The

[
[

MEU o whion disseminates technology to people

§--i

[
1
Tl
i
ol
i
r R
o
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[
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-
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] . . e e R, N O .

- throwvghout the stato. fn oo monoraadunr of understanding, the UUS.

aoy

HES . - » A T R P, . 7 ke - Foom T e gy b Ni.

Y4 Denariwent of Apvicuiturve, Montana Srate Unlversity, and Montana
g :
, :
i

i
N
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1
H
i
i
H
i
Ly Couperative bxiension Scorvice doted May 10, 1966, agreed to certain
i
o U

= o conditions for the relatienshin betvecen the three evganizations

S (SEE:r Perivioner’s Exhibhit I

ii
i .
A 1 N R - . - ) " P X b
= 9. CES generally works with people not enrolled at M3U and
H
549 there is cengrally no college cvedit for the instyuction given.
g I . - .- . . ; - . ‘ . .
i The inastrvuction given 1s gencrally shovyt Seminars on a given topic

as opposed to in depth courses ot study given at the university.

8 : . Funding for CES is approximately 50% to 40% federal, 20%
g :
S Y from c cios and the remainder ctare and speci - T
! ron counties and the remainder state and snecial grants. The
i
L0 g najority of the funding comes from nonstate funds. (Dr. Hoffman's
11 E testimony)
A2 g 11. CES faculty are represented on the University Council.
33 Participation by CCS faculty in univevsity governance is limited .
14 because of the geographical location of many of them makes such
15 participation irpossible. CES faculty, tqcrgfore participate by
L9 answering polls and quﬁstiengaires. {Testinony of Charles Lggan}

gan
170 11, VAGES, HOURS, FRINGE BENEFITS, AND OTHER WORKING CONDITIONS:

i

2 3 o £ - I x> 3 Rl
5 Because therve is federval funding a majority of CES faculty
IR
o 1 i
19 members have federal zonointments. These ap001nuﬂanS allow a

majority of CES faculty members to partlcipate in the federal

! - - b ha ~
= |  programs for retirement, health, and lite insurance. Dr. Carl
29 i . - - 4 - ..
#= 4 Hoffman, Divector and Vice President of CES, stated that particina-
25 | : S

! tion-in these programs depended on where the funding came from.
(=R ! . . ., .- - ~
- ; But that since a large majority of the positions deal with federal
a5 N .. . -
== 1 Ffunds, that a large majority participate in the federal fringe
25 1

oW
<3
y
e

the lerge wajoricy of C0S persconnel arve on 12 month contracts

Y.

28 ; : . R o

5 i as opposcd to thoe majority of the other faculty members on 19 month
i.

23

contracts. (Dowever, there arve nonCES faculty on 12 month contracts

such as at the agriculture experinment station, but this is the

excenitlon vather thoe asunl.)

C 12, COMMON SUpPERUIStay:  The supervision of CES faculty is rela-
i -14-
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vl

i

H

I

I

i
L0 tively the same os tho reost of the university on the state level
e | v e | e T . ; R - - Een . . e T } . e ; -
@ (SYF: Petitioner's Exhiblit No. 1) because of the relationship

! f
L ; S ~ Bl - 3 . - - hI -
54 between CES and the federal covernment, there is the additional
& supcrvision factor of the Fedeoral Extension Service of the U. 5.
O Department of Agriculture. Dr. Hoffman testitied that plans must
B be subwmitted to the Tepaviment of Agrviculture indicating that work
7 will be carried out 1n the erea of agriculture and related arcas,

oz

home economics, youth work, and comimunity develeopment work. ‘the

S % U. S. Department of Agriculture must approve of these proposals.
10 Further, the U. S. Department of Agriculture nust approve of the
11 hiring of the director of CES and its other facuity rnembers.

12 Although, Dr. Hoffman does testify that such concurrence 1s almost

134 certain to be a rubber stanp approval.

M5 13, COMMON PERSCHNEL POLICIES:

13 Again the personnel ?Oliciéé.bfmC§é Sé@ﬁ fo.be 'he same except
15 for the telaticnship of CES to the federal and county governments, ..
27 and because of the gecsraphical lecation of its faculty members.

38 Since a large majority of CES faculty have fgﬂeral appointments

19 they cannot actively engage in political acti}ities. The hiring

20 and firing of CES farulty is the same except that the hiring of

21 | CLCS faculty members vequires the additionmal concurrence of the

oo |

- Board of County Commissioners of the county the CES member 1s

25 | located and the 4. S. Department of Agriculture.

= Evaluation of the faculty for purposes of tenure and salary 1is
23 . :

'+ sorewhat the same except that it lacks peer review. That is again

by}
o

because of the geocraphical Jocation of its CES faculty members and ttb

o]
-3

fact that only one extension agent may be located 1n the more

[\
i

5

sparscly populated ceunties, which makes peer review impractical.

]
4o]

A mojority of CES facutty members are hired with only a bachelor

Jul
]

degree.  This is quite different from other unliversity faculty
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15. DESIRES OF THE ENMPLOYELS: Professor Larry Bishop testified

e condug

(r

red a survey of CES faculty members located off the

th
e
o3

rt

23 . - - .
camnpus as to whethery or rnot thoey desired to be included in the
27 | - : . . o |
. propoesed bargaiaing unit.  {(SEU: Petitioner's Exhibit I1I) Of
og | '
S0 o 110 oy T - - T 7 o3 3 4 R ; 1
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i ihere was, however, testimony challenging the survev. Counter
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of Dirvectors of the Montana Cooperative Fxtension Associacion
indicating that they thoucht CES faculty members ought to be

Tenv el

included In the bargsining unit. Counter petitioner's exhibits

E through J are Jcotters written individually by the same 7 nembers

-

of the Board of Directors of the Montanz Coopervative Extension

be noted that the Board is comprised of 12

O

Association (it should
mefhgls) stating that they nisunderstood the questionnaire and
were not aware of 1ts full impéct. Two of the members of the
above named board tasiifiad at the hearing, Charles Eggan and Lila
Valker.

Mr. EBgean, aside from reifcr&ting what was stated in his
lctter, Counter Petitioner's Ixhiblt E, stated further that al-
though he was opposed to collective bargaining, he did want to

be included in the unit in order to vote on the question of
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collective hargaining., Mr. Booan in exul lnLHO his position sta
& & ) &5 i : > _

:t he wanted to convey the message that CES was a part of the -
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ivorsity. There is no doubt that conveving such a messace i
< -C}

N

important to CES faculty wembers. My job, however, 3is tc determine

work integration SCOLELY FOR THL PURPOSES OF COLLECTIVE BARCAINING.

There can be no dou%t of the importance TES faculty menmbers play
in the rvole of MS5Y in its sorvice to the people of Montana.
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Revicwing Petitioner's Exhibit III, this hearing examiner
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that the questiconnaire c¢an be confusing to a pervson not familiar

with collective bargaining. . The questionnalre first states that
it is a poll "to deteormine the attitude of the Cooperative Extension

members on th ion of collective bargaining”™, but the
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actual statement teo answer presented to the staff is:

"1 beliove the stalf of Montana State University Coosperative

xtension should heopart of ‘the collective torgoining unit at
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Lo is then to check cither the "Yes'™ Tox or the YHNo!
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i Considering the geograephical location of off campus CES

: faculty members, the conssouvential lack of interchange betwecn
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I CES faculty and thz rest of the faculty; considering the different
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i have Interchanse with other proposed untt members. Because of the
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nunber of joint appointnents, they have the mecessary integration

of work functions. Beceuse of the joint appointments there 1s a
1

F conmunity of intovest as well as most other criteria to be

considered by this Board in determining whether or not the
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H
b employees are preperiy included in a proposed bargaining unit, and
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. these LQQin“I? ions will estanlish that they are proper cmployees
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included In the bharvgaining unit.
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i The third issue to be decided is whether or not faculty
ax f , et .
© menboers whose responsibilities arc less than .5 FTL
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be inciuded in the barvgalning unitl.
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My discussion on this quostion shall be very bricf. From the
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testinony presentol by the potitioner 1 con Tind
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for this criterian ©2 he usced by this Boerd in dote
proner bargain I Find that the testimony of

Vice President Willli: e, that a Laculty member can be

gd teuschinT ro
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cuarter, then be changed to less than .5 FTE teaching responsibility

later in that same cuarter, makes such a criterian a nuisance and

‘J.

.

nonscnsical. TFurthszr, the testimony of Stephen Chapman convinces
me that such 2 cviterian would be artificial and would really
serve no purpose in determining an appropriate bargaining unit.

at.5> FTE teaching responsibiiity to be an

improper criterian o determine an appropriate bargaining unit in

{O\Qiui fON OF LAW
A stipulaticn yas cnzeved,into at the pre-hcaring conference
between the fotiticrncr and the Countev-petitioner concerning the

£,

couposition of the rroposed unit. This heavipg oxaminer acceptis
that stipulation in totoand incorporates 1t in the conclusion as
to an acceptable bavroining unlt.

1. 1 conciuds, thercfore, that the following is an appropri-

2 proposedbargaining unit:  All faculty members with
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eater, exciuding the Ifollowing: all
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county extension agzonts of the Cooperative LXtension Services

located off campus: all visiting faculty mewmhers; all adjunct

faculty membeoers; all eneritus faculty members; assistant and
assocliate doars; vice presicents and divectors; such TlP”ipal
aduinlstrative assiztants, as the assoclate director of the
agrivultural oxporviuont statien, and the finance officer, management
information ofdicer. pervsonne!l and tralning officer, state progran

cocrdinator, ca ovvoorar coeordinator from the Ceoonerative Fxtension

services; suoorintontents of the cxnerimoent station; all department
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heads inclucing school directors and education dircctor of
extended canpuses of the school of nursiag; and directors with
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the exceptlon oiL the divector of forensics, the director of the
KEEDP progranrn, and divector of intramural and recreation; and
individuals who ave contracted for and the employment relationship
established by a Letter of Appointment.

an

cutoff date for purposes of ascertaining eligibility to vote in any
elcction held subsequent to these proceedingslbe Octoher 1, 1976.
This hearing examiner agress L0 accept that stipulation, and for
the purpeses of the clection ordered in parf I‘OE'this ?ro}osed
order, the cutoff date for ascertainingleligibility to vote shall - -
he Totober 1, 1976
Dated this Sth day of January, 1077 ;
BOARD OF PERSONNEL APPEALS
Qs LY.
BY S Y S e -2 -
Lérry {4 Painte
Hearing Examiner
CERT YPIC TE OF MATLING
I, Vonda Brewster, hereby certify and state that I did on the
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