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BEFORE THE BOARD OF P RSONNEL APPEALS 

IN THE MATTER OF UNIT DETERMINATION NO. 67: 

MONTANA FEDERATION OF TEACHERS, 

P titioner, 

AMERICAN ASSOCIATION OF UN VERSITY PROFESSORS, 

I tervenor, 

MONTANA EDUCATION ASSOCIATION, 

I tervenor, 

UNIVERSITY OF MONTANA, 

Counterpetitioner, 

THOMAS P. HUFF, 

Intervenor, 

FACULTY OF THE UNIVERSITY OF MONTANA 
SCHOOL OF LAW, 

Intervenor, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

uD~ 1- 9 'I. 

ORDER 

The Faculty of the Un versity of Montana School of Law 

(hereinafter law faculty) and the Montana Education Association 

having filed exceptions to the hearing examiner's report in 

the above-captioned matter, and due consideration having been 

given these exceptions, it is ordered that: 

1. The conclusion o la'i?) as set forth on page. foUrteen, 

22 II lines five throu fifteen of the hearing examiner's report, 

23 II be amended to read as folloVJs: 

2411 A unit consisting of all faculty members of the University 

25 II of Montana holding academic rank and teaching 0.5 full-time 

261! equivalent or more, including department chairmen, library 

27 li staff holding academic rank, replacement faculty, and ±aw 

28 
I 

291 

30 I 

faeH~eyT ract, and excluding the law 

faculty, !he Reserve Officers Training Corp faculty, perseas 

eH-~erm4He~-een~rae~~ part-time teaching faculty, professional 

31 U counselors of the Center for Student Development, deans, vice-

32 li presidents, president, and ther administrative staff members 



1 I\ of the University, is an ap ropriate unit for purposes of 

2llcollective bargaining under section 59-1606(2), R.C.M. 1947. 

3 2. The conclusion of law, as amended above, is adopted 

411as the final conclusion of law by the Board of Personnel Appeals. 

5 3. The recommended order, as set forth on page fourteen, 

6 II lines seventeen throu twenty-five of the hearing examiner's 

7flreport, is adopted as the final order of the Board of Personnel 

ali Appeals. 

9 DISCUSSION 

10 The amended conclusion of law changes the University of 

Montana faculty bargaining unit in two ways: Persons on ter-

jjminal contract are included in the bargaining unit; Law school 
I' 

13 ilfaculty are excluded from the bargaining unit. 

14 

15 

1. Persons on Terminal Contract 

It is apparent from reading finding of fact D, as set 

16 II forth on page five, lines eleven throu nineteen of the hearing 

1? llexaminer's report, that the hearing examiner intended to in-

18. elude persons on terminal contract in the University of Montana 

19 

20 

faculty bargaining unit. We have reviewed the record here and 

can find no evidence which w uld warrant their exclusion. 

21 ~~Accordingly, we have amended the hearing examiner's conclusion 

22 of law to conform to his findings of fact. 

2. Law School Faculty 23 

24 After analyzing the entire record in this matter including 

2~ !!'pleadings, briefs, transcript, and documentary evidence, we do 

26 I not believe that the hearing examiner gave enough weight to the 

27 ~following considerations: 

28~ --The autonomy of the law school. The law school is more 

29 autonomous than other schools and departments of the University. 

30 Standards promulgated by tbc American Bar Association and the 

31 sociation of American Law Schools, the accrediting organizations 

32 Hof the law school, require that the law school possess the primary 

-2 



II 

II 
II 

I 
1\ 

I 
2 

31 

41 
5

11 

611 
·d I 
ell 

9 II 
II 

10 II 
nil 

li 
li 
I 

1311 
14

11 
151 

responsibility for determining its own policy. Indeed, the 

Board of Regents has endorsed a University statement to the 

accreditation organizations which, in effect, insures the law 

school's autonomy~ Presently, the dean of the law school has 

direct access to the University president when he deems it 

necessary, unlike other sc ools and departments of the Uni-

versity. The University administration has given the law 

school special latitude in matters of promotion and tenure. 

Moreover, the law school administers its own admissions pol-

icies separate from the rest of the University. 

--The Special Relationship between the Law School and 

the Montana Supreme Court. In Montana, the statutorily enacted 

"diploma privilege" excepts graduates of the law school from 

taking the bar examination prior to their admission to the 

Montana Bar. The law school, therefore, has the responsibility 

1611 to determine the student 1 s moral fitness to practice late and 

to prepare the student for the practice of law in Montana. 

However, the Montana Supreme Court has direct control over 

the law school because of lts original, exclusive, and in 

20 II herent jurisdiction in all matters involving admission of per-

2111 sons to the practice of law in Montana. In the case of Huffman 

22 II v. Mont r t , 3 7 2 F, Sup p . 1 I7 5 ( D . Ho n t. , 1 9 7 4) 

23 II a federal court recognized the Montana Supreme Court's control 

24 II over the law school. The federal court intimated in one portion 

25 

26 

2'1 

28
1 

of its opinion that that Montana Supreme Court could withdraw 

the diploma privilege from graduates of the law school if the 

law school's legal education did not meet the Supreme Court's 

"expectations 11 or if the law schoo1 graduates did not possess 

2911 the "requisite proficiency." (Id. at 1183) Thus the law 

30 II school, unlike other schoo s and departments of the University, 

3111 is subject to the direct control of an external branch of 

32 II state government. 

-3-
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-Friction between the University of Montana Faculty 

Senate and the Law School. The dean of the law school tes-

tified that there has been 11 abrasive dialogue" and "con-

frontation 11 bet\veen the f;:; ulty sena·te and the law school 

in recent years. This friction has revolved around such 

matters as the law school 1 s admission policies, curriculum, 

faculty salaries, and use o law student fees (levied after 

the law school had received special permission from the Board 

of Regents) specifically and solely for law school purposes, 

10 II Indeed, a joint accreditation team of the American Bar 

ll. 11 Association and the American Association of Law Schools noted 

II what they characterized as attempts by the faculty senate to 
ii 

1., II 
,_,~II 

II 
II 

1411 
II 

15 1 

16 

17 

interfere with the operation of the law school. This friction 

illustrates that the law school could be harmed, as it per 

ceives its interests, if it were immerSed in a larger faculty 

bargaining unit. 

--The Desires of the Law School Faculty. Nine members of 

1811 the ten person law faculty submitted affidavits with the law 

19 ~faculty's petition in intervention wherein they stated, upon 

aollbelief and information, that the law faculty does not desire 

2111 to be included in the University faculty bargaining unit. 

22 Thus, with these considerations and the hearing examiner's 

23 II findings in mind, the law school: 

24 ( 1 ) is housed in its own building which is used ex-

25 II elusively for law school purposes, 

261 (2) bas its own library managed by a law librarian 

27 accountable to the dean of the law school, 

28 ( 3) maintains a different academic calendar than the 

29 II rest of the University, 

30 (4) complies with special accreditation standards which 

3111apply only to law schools, 

32 ( 5) has an average faulty salary which is, on the 

~average, higher than the salaries of other faculty members, 

I 
-4-
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211 schools and departments of the University, including special 
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latitude in certain personnel matters; 

(7) maintains a special relationship with the Montana 

Supreme Court and the Montana Bar, 

(8) has a recent history of friction with the University 

faculty senate, and 

(9) desires to be excluded from the larger faculty bar-

gaining unit. 

Based on the foregoing, we conclude that the law school 

faculty constitutes an identifiable group of employees who 

possess a separate communit of interest and whose separate 

community of interest is not 11 irrevocab submerged" in the 

broader community of interest they share with the university-

wide bargaining unit. The operation of the law school is not 

so highly integrated as to require a finding that only the 

17 II universitywide bargaining unit would be appropriate. He do 

1811 not mean to intimate hy our finding here that a separate unit 

19 limited to the law school would be inappropriate, He believe 

2011 that a bargaining unit consisting of the law faculty alone 

21 would be appropriate for purposes of collective bargaining. 

2''. 

2~ I 
He have been guided in our deliberations by the following 

decisions of the National Labor Relations Board: Fordham 

2411 University, 193 NLRB 134, 78 LRRN 1177, (1970); Catholic 

25!1 , 201 NLRB 145,82 LRRM 1385, (1973); Syracuse 

2611 University, 204 NLRB No. 85, 83 LRRM 1373, (1973); New York 

2711 Tlniversity, 205 NLRB No. 16, 83 LRRM 1549 (1973); Universit 

28 II of Sa , RB 84 LRRM 1403 (1973); and 
·~--

29 II ' ___ NLRB ___ , 87 LRRH 1635 (1974). 

3011 Although we are not bound by this precedent, we recognize 

31 II the value of their experience. 

32 II We have not addressed a l exceptions raised by the law 

-5-
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faculty althou we have addressed those exceptions necessary 

to the disposition of this matter. 

Dated this - ay of December, 1975. 

BOARD OF PERSONNEL APPEALS 

Francis J. Raucci 
Chairman 

-6-



li 
II 
I 

I 
ll 

I 

21 
II 

3 il 
411 

51! 
'I 

6
11 

7[! 
al 
sl 

li 
" 10 i! 
I' 
'I II 
I' ,I 

I' ,[ 
!I 
11 

I 
I[ 

15 II 

I I 
171! 

rl 

19 

20 

21 

22 

231 

2L1 

26 

27 

28 

29 

30 

31 

32 

CERTIFICATE OF MAILING 

I, ROBERT R. JENSEN, hereby state and certify that I mailed a true and 

correct copy of the foregoing ORDER of the Board of Personnel Appeals on the 

15th day of December, 1975 to the following persons: 

Thomas P. Huff 
Department of Philosophy 
University of Montana 
Missoula, Mt 59801 

Joseph W. Duffy 
Attorney 
McKittrick & Duffy 
315 Davidson Bldg. 
Great Falls, Mt 59401 

Em i l i e Loring, 
Hilley and Loring, Attorneys 
1713 Tenth Ave. South 
Great Falls, Mt 59405 

Hugh V. Schaefer 
Associate Professor of Law 
University of Montana School of Law 
Missoula, Mt 59801 

Barry L. Hjort 
Attorney 
Commission of Higher Education 
1231 Eleventh Avenue 
Helena, Mt 59601 

John Van de Wetering 
Chairman,Department of His 
University of Montana 
Missoula, Mt 59801 

Charles Mclain 
Attorney 
American Association of University Professors 
Western Regional Office 
Suite 1406 
582 Market Street 
San Francisco, Calif. 941 

Robert R. Jens/n 
Executive Secretary 
Board of Personnel Appeals 



1 BEFOPE BOARD OF rr:RSONNEL APPEALS 
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3 II IN THE MATTEJ\ OF UNIT DEIERMHJATION '10. 7: ) 
) 

4 II MONTANA FEDERATION OF TEACHERE, ) 
) 

5 II Petitiomor, ) 
) 

6 II AMERICAN ASSOCIATION OF UNIVEEST'fY PROFESSORS, ) 
FINDINCS OF FACT, 
CONCLUSIONS OF LAW, 
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7 II Intervenor, ) 
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31 
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Intex-'venox'. ) 

I INRODUCTION 

On December 30, 1974, the Uni vers Teachers Union, Local No:: '197 of the 

American Federation of Teachers, ca.11ed AFT) :filed a petition :for unit 

and elE::;ct Lon seek to employees of the 

University of Montana called UM cr ) •1 The Board of Personnel 

Appeals directed befOY'e Reverend Emmett 0 1 :t\Jei ll on February 11, 19 75. 

This hearing was recessed and T'econvened on March 10, 1975 at which time additional 

testimony was heard. Therea:ftei', AFT, AAUP, MEA, and the UM :filed briefs. 

II EVIDENTIARY OBJECTIONS 

During the Uth o:f the , AFT, AAUP , MEA, and ·the UM 

objected to the admission of 1cJc;r ft-J_cuJ exhibit A and la>-J :faculty exhibits A-1 

1 
The University o:f Montana 

Professors (herein called AAUP 
!1EA) intcervened on the basis of 
o:f Hontana Sehool of La11 fL .•••• , 

excluding t:he laN facul 
at the UH and the repres 
purpose of issue 
filed a and d.is 
unit prop of? ed bv AFT. 

of the American Association of University 
t::md the t1ontana Education Association (herein called 

o:f interest. The :fecul ty o:f the Uni vers 
) intervened :for the purpose of 

unit. Thomas P. Huff, a faculty member 
a group of mew.bers, intervened fol' the 

bargaining at the UM. The University 
the appropriateness of the bargaining 



1 II through A-1·:1 as evidence:. l~aw facu.J ex1"'1ibit A is an affidavl t o:f Fobert E. 

2 II Sullivan, Dean of the Universi Montana School of Law. Exhibits A-1 through 

3 II A-11 are various -1::: Q_i_ e"iridence which are attached to exhibit A. 2 

4 II The parties ected to lavr exhibit A on the basis that they did not have 

5 il an opportunity~ at the time o:f their object.ion, to cross-examine Dean Sullivan. 

6 II The par•ties e cted to law exhibits 1\--1 A-11 on ·the basis that 

7 II the law did nut a foundation for' thei:r~ admission. The bases 

8 II for these ections, "VJ.ith one , vie:t:'t' :Y:'emoved during the March 10tJJ portion 

9 II of the he ~>·ihen Dean Suli.ivan testified at and all parties were given 

10 II an opportunity to cross~exarnine him. The PxcP1Ttion is the original law faculty 

1111 exhibit 1\-10--an information sheet which contained a general description of the 

objeeti ves of the law schooL The:ce is in the record to show that the 

II law laid a proper foundation for this exhibit at either the February 11th 

14 II or March 10th of the Therefox'e, the original Iaw faculty exhibit 

15 II A-10 shal.I be excluded from the record here and law· facultv exhibits A and A-1, 

16 II 1\-2, A-3, A-4, A-5, 1\-6, 1\-7, A·-fl, 1\-9, 1\-10, and A-11, as designated in the 

17 II i1arch 10th portion of the shall be ad.rni tted into the record as evidence. 

18 The AFT, AAUP, HEA, and thEe UN also ectecl to the admission of law :faculty 

19 1.1 exhibit C--minut:r:s of senato --as evidence on the grounds that a 

20 II proper foundation had not been 1c.:ticl for its admission~ This objection is sus-

21 !I tained. There J.s nothi·.ng on the rec.ord -to sb.ow tb.at a proper foundation has been 

22 II laid for this exhibit, Therefore, it shall be excluded from the record here. 

23 II The AFT also objected to the admission of law faculty exhibits D, E, and F 

24 il as evidence, but because th_ese ections were w.i-thdrawn during the March 10th 

25 II portion of the wi 11 not be adc1ressed here. 

26 II The Ul1 objected to the admission oi !\F'I' exhibit 2--a handwritten doenment 

27 II listing conrses t Dr. l?:re He1clon of the Center for Student Development 

28 

29 2 During the t1arch 10th on. of the 

30 
designated exhibit A-1.0'" exhib_i_ A-7 was redes 

redes d exhibit A~7, and exhibit A-11 Ha.s 
law faculty. Vlhat vraCJ exhibit 1\-10 

31 llno-rTion of the 
the 

32 as exi1ibi t 

-2-

exhibit 1\-6 was 
A-6, exhibit A-9 

-re exhibit A-9, by 
the February 11th 

the March 10th portion of 
exhibit 1\-6 and A-10 are 



l II and purportedly the basis that a proper foundation had not 

21 been laid for its admission ans that the maker of the document was not available 

3 for examination. Beca.u,'::-;e Dr, \,J.eldon did rwt testi at the heai1.ing, the UN's 

4\\ obJ"ection is sustained. There:r:·or1'.:). AFT exhibit 2 1rJi11. be excluded from the I . . 
5 II record here. 

6 II III FINDINGS 

7 II Upon the c;nti.re recoi•d in this case; 5 cmd upon substantial, reliable evidence, 
tl .. .. 

8 !I I make the 

g A. The AFT proposes a 

10 II members ( 0. 5 fu11··time 

including those faculty 

associate DI'OFP.sC;ur, OI' 

unit cons of all University faculty 

01' including department chairmen and 

the rank of instructor, lecturer, assistant professor, 

and in the library staff having faculty 

and nl'YJf~Pnr; counselors of the Center of Stndent Development. AFT 

that the administrative staff of the , including the deans, 

vice-presidents, and the 

An examination of the 

adduced at: the 

dent, shonlcl be excluded from the bargaining unit. 

tions and b:ciefs filed by t·he parties, and the 

., sllows that the parties differ as to what would 

an appropriate unit, These dif:ferences raise the following issues: 

1. l-lhether• an appi'opriate 

of the Montana 

21 

22 

23 

24 

2. Hhether an ate 

3. \Vhe·ther an 

4, ll'hei:her an 

25\iacuny 

26 

27 

28JFouns 

29 

5. 

6. 

30 Jracu1.1:y I . 

i'fhether an 

\"lhether an 

; and 

\Vhether an 

members. 

ate 

should inelnde faculty members 

unit should include faculty on terminal 

unit should include part-time faculty; 

unit should ·include replacement 

tmi t should include deans; 

unit sb.ould include professional 

unit: should include law school 

31 B. In Its ion the: l.nl did not waive the position propounded by 

32 Commissioner of Education, as ative of Northern Montana College, 

···3-



l II in unit determination number f..l -:five. The Commissioner's position in unit 

2 II determination number Has that a unit consisting of the 

3 ii faculty members of a campus of the M'ontana University System is in-

4 il appropriate, and "that an unit should consist rather of 

5 lithe faculty menibeY'S of all six units of the Montana University System. I take 

6 II notice that since 1mit number the Board of Personnel 

? li Appeals has tbree labor as the exclusive representatives 

8 !I of s m[;J.e-cE!mpl units, These units are located at Northern 

9 
,, 
11 Montana , 11estern Montana , and Eastern Montana College. The Board's 

10 II certification of these lal;or obvious disposes of the single-campus, 

ll II multi-campus unit issue which ex::l.sted 'the pendency of the hearing in this 

II matter. 

13 II C. The record shows that AFT, AAUP, HEA, and the UM stipulated that the Reserve 

14 II Officers Training Corps facultv excluded and tl.tat the librarians with academic rank 

15 1\ be included in any unit, No party opposed these stipulations, 

16 II Therefore, the Keserve Officers faculty shall be excluded and the 

17 II librarians ;Jith academic rank included in the unit to be determined here. 

18 D. the AAUP proposef3 that nothe1:'1<Vis::e e le persons who are on 

19 II terminal corrtPact" be excluded fpom any ;om1w•nr,Fi ate bargaining unit, neither they 

20 H nor any other n:=ry,·r·u adclr\essed issue of ~orhether these persons should be excluded 

21 II during the Thus, ther'e is no ev.idence to shaH that otherwise eligible 

22 ll persons on terminal contract shot1ld be excluded from any appropriate bargaining 

23 \I unit. othen'fise e L.LgJ .. Dl per'sons on terminal contract Hi 11 not be 

24 from the unit to be determined here. 

25 E. The MEA express propose~J that faculty should be in-

26 II eluded in any barga~Ln uni:t, No uther party to these proceedings has 

2'7 II addressed the issue of wl1et:her should be included in any 

28 unit although the AFT, AAUP, and thee UM propose that faculty members teach-

29 lling 0,5 full-time equi or more should be included and therefore imply that 

30 llfaculty members less than 0.5 full-time equivalency be excluded. 3 

31 

32 
11------------------

3Presumably, a faculty 
be a part-time te 

less than 0. 5 full-time equivalency 

-'+-



1 

2 

3 

41 
I 
I 

f, I 

HEA, as the sole 

has the burden to shoH a 

faculty should be included in any 

for~ the inclusion of part-time teaching faculty, 

of evidence that part-time teaching 

ow.nY'OTJY•i ate 

introduced no evidence the~ course the 

unit. However, they 

which supported their 

position, In fact, the only of evidf-::nce vvh.i .. cl1 I can glean from the record 

61 which may relate too tends to show that part-time 

? 

8 

9 

10 

14 

15 

1? 

18 

19 

20 

21 

22 

23 

24 

25 

26 

teaching may not share a 

counterparts. Evidence was pr)esc·mted 

of intoeres·t with their full-time 

AAUP which established that faculty 

members less than 0. 5 fllll-time , unlike those teaching 0. 5 

full-time or more, a:ce not to vote in faculty senate 

elections nor el-lglb_Le to be elected to the faculty senate. Accordingly, I 

can only conclude tha.t l1EA ·.bas not sustained theii' burden in shmving that part-

time faculty should be included in any b unit. Part-time teaching 

faculty will not, therefore, be .included in any bargaining unit to be determined 

here. 

F. The UH proposes that 0 one-year T'eplacement faculty" be excluded 

from any appropriate bargaining 

should be included in any t3DDrODr'J. ate 

C, Bowers, President of the Uni vers 

The NI:A contends that replacement faculty 

unit. According to Dr. Richard 

of ~lantana, the replacement faculty are 

visiting facnlt:y who substi tnt a for PE?I'Jnanen 

or on leave w.i thout pay. 

members on sabbatical leave 

Dr. Bowers testified that the replacement , unlike the permanent 

faculty , are fol"' a te:r,m of one year and are neither 

for tenure nor~ ct to the individual contract rules and regulations 

tenure. And because of t]J.ei:r.' limited one year term, the replacement 

cannot se:r~ve the complete tl"1ree year term of the faculty senator. Thus, 

ability to aTe in governance could be impaired. 27 Jltrlelr 

28 However, the evidence shows that a of interest does exist between 

The testimony of 

faculty and the replacement 

29 

30 

permanent and the 

Bowers established that the 

are ent.itJ .. ed to the sarne 311f:aculty 

32 Bowers, the facu::.l 

of And according to 

Like the teaching faculty, can 

-5-



l II vo-te in senate a.nd ean on faculty committees. 

2 Their duties, as Hell as 

3 generally the same as the 

4 II faculty will be in any b ar£ain 

, are, according to Dr. Bowers, 

replace. Therefore, replacement 

g unit to be determined here. 

5 G. one PaJYtv--·T.homas Huff~~contends that deans should be included 

6 in any appropriate unit. All other nartle who have addressed this 

7 issue~-including all labor 

8 should be excluded. 

ions and the employer--agree that deans 

9 Huff, as of group of :Eacul members, contends that the 

10 1\ deans should be included because their s sory rec;ponsibili ties do not 

II . . h . . f' d h d H necessarJ.ly exceen t .e 1l tl(':'S o: epartment ea s--a group 

'I of employees no uartv ob 
i 
' 
1 Dr. Bowers testi that 11 

I 141 have faculty rank, thev nre 

15 !J activities than in the 

I 

.included in any appropriate bargaining unit. 

individuals holding deans positions also 

more involved in supervisory and managerial 

16 !.:I and public service. Also, col.l.ec 

17 !1 deans r counc.il 5 to the chief academic. 

li ties of teaching, research, 

form tbe primary advisory body, the 

of the University. And they are 

18 II part, therefore, of the academic team. !I 

19 II Dr. BoHcrs further elaboPated that the deans' council had been in operation 

20 II for the past year and meets on a basis Hith the academic vice-president 

21 I! and occasionally vJi th t:h.e pres.ident on administra·tive matters such as, for example, 

22 II the coordination of tl.1e academic adminisi~rEttion. 

23 H nnnlna cross-examination Nr. Huff, Dr. Bowers said it was possible for 

24 11 some of the artment heads--most 

25 I nr.c:r~oc::.:c: as much if not mo:r.'e 

those~ in the 1arger departments--to 

ory and manager1 responsibility than certain 

26 H deans. However, this fact does not change the deans 1 supervisory-managerial 

27 I! orientation. are still stmPY'vl r::;ory and al employees and therefore 

28 

29 

30 

31 

32 

be excluded :from the 

that the labor and t<he 

must be gi veu 'fhe labor 

unit to be determined. Moreover, the fact 

oppose the deans inclusion 

zations, after all, have intervened on 

basis of a of interest and may be charged with the 

o:f the nni t. And the employer has 

-6~ 



1 II an obvious J. .. nteres-t i:n that employees are excluded. 

2 H. The one:r, .i\F''T, the 1'1.EA propose that the professional cormselors 

3 II of the Cente·r fop Student Dt:~ve should be included in any appPopriate bar-

4 II gaining unit. A./IUP and the U11 contend that should be excluded. 

5 The Center for Student consists of seven professional counselors. 

6 j The counseloi'S 1 is diffel"ent from the primary function performed 

7 f by t!1e faculty memhem. at the he established that the counselors 1 

8 II primary function is to counsel students personal problems, career 

9 II choices~ and vocat:iona.l 1,rhereas the r s primary function is to 

10 

l1 

teach, conduct researd1, and c This difference is under-

scored the fact that the Cente:c·' for_~ Student Development is part of the 

administrative--not academic--arm of the 

There was from enr11n o·s , a counselor at the Center for 

1·~ 1/ Student Deve.w~'"'" 

1 ,.11 . . . 
i~hat counselors do, in fact, engage in the same types of 

D t! actl Vl t1.es as members, i.e" te , research, and public service. 

16 II Hmvever, Dr. Bo1·Jers testified that although counselors may engage in teaching, 

l 7 ll research , and c seY'VJ..ce it is not necessary that they perform these 

members. Indeed, the testimony of Ms. Jennings 18 II activities, as it is 1;\,d:th 

19 II established that, , com.1selors do not t.each for credit nor are their 

20 II offerings listed in the Moreover, according to Ms. Jennings, 

21 II counselors are to nerfor'm these on their own time. The 

22 II counsel om are either -t::o take: annua.J leave for the time expended on 

23 

24 

25 

26 

2? 

28 

29 

30 

31 

32 

activities or to be on a leave wi thm.rt pay S"tatus--unless, of course, 

ac,ti vi tic:s are outside of their duty hours. 

The counselors are neither 

eligible to serve in the 

central :fo:0 

ax'e also the use of 

recourse instead to a 

of the 

e_.LLg_uJ.le to vote in faculty senate elections 

senate, Thus~ t}J.ey are denied a voice in 

in the governance of the University. 

se:~nate 1 s grievance procedure and 

es-tablished for non-academic 

marked cliffex"cnces bE.::tv;reen the cow1selo11S and the facu.l ty. 

adduced at the hec:tL' .. U . .I£;, shoVJs that. cm.mselors , unlike faculty, do not 
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1 11 hold academic I'C'inl:.: ; th<J.t counE:>e loi'S dl'8 no·t for tenure as are faculty 

') ., h l '£' d ' l ' l l . 
K.. l1 members; t at counseloi•s are c .asSLL·:te s·ta.te employees Hl t lln t_1e state c assl-

311 fication and pay plan vihereas 

41 counselors 1 wages are affected 

5 II plan; that counselors ar.•e c.m a 

611 an academic year contract; and 

members are not and that therefore the 

nnPY'::rti on of the state classification and wage 

cal year contract while faculty merribers are on 

that many benefits set by the 

7jj board of are cable to f acuJ but not to counselors, as for example, 

8 I sabbatical leave. 
I 

9 I Therefore, the onaJ.. counselors of the Center for Student Development 

10 II will be excluded from any bargcu .. ·.nir unit t:o be determined here. 

!i All labor organizations and tl!e Ul1 contend that the laH faculty should be 

II included in any appropriate uni The law faculty contends that they 

13 il should be excluded. 

1. The labor 

15 II the law :facnl ty share a 

ons ancl the UH assert that the evidence shows that 

of interest with the rest of the University 

161 facul'ty. In this , evidence adduced at the hearing established the 

171 :following: 

18 '· The law bear the stanciard academic ranks that other faculty merribers 

19 II bear and engage in the same 

20 service. 

functions of teaching, research, and public 

211 The law enjoys the same t:e.nure other faculty merribers enjoy, 

22 and must meet the same in orckr to be eligible for tennre. 

23 The law facul tv. like other facultv membeT~'S of the University, fully 

24 II participate in governance. 

25 H elections a11d t'O serve in the facu.1 

26 II on faculty committees. 

are 

senate. 

to vote in faculty senate 

are also eligible to serve 

2'7 Promotion and de lines applicable to faculty merribers of the 

28 !!University of Montana are also cal1le to the law school. These 

29 II gui.delines are contained in the and Procedure Advancement document. 

30 

31 

32 

dean of the law school testified tha-t -the la'>l' school at·tempts to accomodate 

document. 

The supervision of i:he law school is si.rnilar to the super'vision of ather 

8~ 



1 II faculty members in tltat the is :first to the dean, then to the 

2 II academic vice-pres and tl.1en to the 

3 Bcar"d of cy, a.s 

4jl is applicable to the laH facul 

5 II Uni varsity. 

6 I There is some faculty 

7 ,I and departments o:f the Uni vers~ 

the administration, 

as vreLL as to other faculty members of the 

hetv1een the law school and the other schools 

Tbere llave be(.:;n a fevr instances where the l.avr 

81 faculty has c1pared, on an infonnal , in seminars or taught classes in 

1\t the time of the hearing, a 

philosophy of law course 

9 1 other schools and of the 

10 I! professor of philosopby was an 

I to law· students. And the dean tl1e laH sdJool coordinated an experimental, 

1 ')1. d' • • 1. ;e_, lnter- .lSClp , env1ronmenta 

1;? II 2. Additional evidence estFlhlished tl.1e following: 

Like other s choo1s of the , t:he laH school is housed in its own 

15 II separate building on the 

161
1 

hoHever, used exc1usivcc 

17 I library Hhi ch is 

18 1: school. 

of Hontana campns. The law building is, 

the 1.ahr school. The laH school also has its own 

a accountahlco to the dean of the law 

19 !I Differences exist: betvJeen t:he:~ academic calendar of the law school and the 

The la11 ch oo1 under a semester calendar Nhile 20 II rest o:f the 

21 the remainder of the unde:.r a calendar. 

22 II The salaries of the la\.f sc·h.ool a.re, on the' average, higher than ·the salaries 

2"' v II of other :faculty members. The :taw school 1 s with the private market 

24 I! place for its members aec.ounts, in 

25 

26 

The dean of the laCJ school 

to grant tenurE:~ to a. member of la'd 

, for the higheT' salaries. 

in a fe"H snecial cases, 

eaPlier than tenure rules and 

27 llregulations Tb.e dean, mvever, hc:ts never exercised this author.ity. 

28 LaH promotion is mm:oe than in other parts of the 

29 !tunivers There have been occa.sion5:l where promotion recommendations made by 

30 lithe dean of the laH school Hc~:re not concln':r)ed witb committees charged 

31 

32 

revieH of 

approved 

recommenc1a{!Lons. Tbe de::: an 1 s recommendations were none-

the 
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l The law school maintains a .liaison v;r::i .. tb cing bar in Montana through 

2 II its Board of Visitors and i education program. The 

3 II Board of Visitors consists of iOTIE:'.I'S in the state of r1ontana h~'hO meet 

4 II periodically Hith the dean and of the laH school. and investigates the 

5 II operation of the 1aH schooL may offer' advice and recommendations to the 

6 !I law school. The law school sponsors d education program, 

7 ll in concei't with the fAontana Bai' A::;sociation, for in the state. 

8 The law scl.1ool is resp•smnole to a1 s·tandards. The laH 

9 II sehool is accredited the American Bar Association (ABA) and the Association 

10 II of American LaH Schools (AALS). These promulgate accreditation 

11 II standards vrhich exclusive to lcrH chools ~ HohTever, testimony adduced at 

II the hearing established that the of the University is also 

13 II responsible to standards, 

Standards the accredit organizations require that the law 

15 II school possess the responsibi for its Olin cy. A 

16 II joint accr'editation team of the and the AALS, Hhich recently visited the law 

1 '7 II school, called attention to vio.lations of these standards. The accreditation 

18 team nOted a proposed ion of thE> whereby the dean ef the 

19111aw school was to be under thz~; dean of studies, Hho in turn was 

20 to be placed under the de an o:f :-:;;tudies, v1ho in turn was to be under the 

21 academic vi The. accreditation team feared that the new reorganization 

22 would remove the laH school from ;]ccess to the University presiden·t, and would 

23 II increase interference Hith the o.:F tl.te latv school. The accreditation 

24 team also noted Hhat charactc;rized a.s the. faculty senate to 

25 II interfere Hi th the o:f ·t'l"l 1aVJ school in matters which related to the 

26 I! law school 1 s student admission cy, curriculum, and, faculty salaries. The 

27 University addresse(} a statement t.o the accre_ditation organizations which stated 

28 that certa.in Hould be takc~n to observe -the acc.reditation stand.a.rds. For 

29 example, the dean of the laH schooJ. VIas to be direct access to the University 

30 president Hh.en he deemed it necessary. The Board of Regents passed a resolution 

31 ch approved this statement. 

32 The 1av.r s choo1 spe c.:.tJ. Cd .. l education to laH students whereby 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

14 

15 

16 

1'1 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

the S"tudents, under the sion o:f laH , assume a vi:r1tual attorney-

client relationship. I note that under the student practice rnle recently adopted 

by the Supreme Court of Hontana, students Hi.Ll actually practice laH and Hill be 

subject to the same standai'cls onal applicable to other fully 

qualified 

that the psychology 

under the s 

cha.irman of "the psychology department shovJed 

too, has clinical instruction for its students 

of doctor The psychology students are also 

bound canons of ional et'hics in their clinical instruction. 

It is to me, fr'om em of the above facts,, that the law school 

shares a community of interest Hith the Pest of the University. It may be said 

that they share a mon::: specia1..i cl of interest among themselves, and 

I believe that the evidence amDlv demoDstrates , but the same could probably 

be said of any or school of the In any event, my purpose 

here, to section 5'J-1Cll (2), R,C.H. 1'JI+7 is to determine the unit 

appropriate for the purpose of collecti vc0 b That section of the laH 

does not require that I deter1mine t:he most: ate bargaining un.i t. See 

Unit Determination No. 55} Northern Montana ~ p. 7. 

More ovel", the in an appropriate bargaining 

unit is the identificat~.Lon of ba:r'ga.tn unit whi eh "assure /s I employees the 

fullest freedom in exercis 

59-1606( 2). In this 

the law school in ~the b 

the laH school sep 

their collectivo rights. Section 

notcc that all fuahor or•ganizations seek to include 

-emit; No lal1or organization seeks to represent 

Tllerefor•e, i:f I the law school's plea to be 

from the unit, I Hould effectively preclude the laH faculty's 

of their ri~2:hts. This, in my opinion, contravenes 

intent of section 59~·1606( ) . Therefore, the laH faculty Hill be included 

any unit to :be d(::teJ~mined llere. 

CONCLUSION OF LA\1 

A unit cons 1s·t1nrr of all facuJ membei'S of the University of Montana 

academic r'ank c·:md teach.:.i.n 0.5 

31 lldepartmen chairmen, staJ~'f 

or more, including 

ac,:1demic rank, replacement faculty, 

32 
, and e Reserve Officers Training Corp faculty, persons 
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l II on terminal contract , , professional counselors of the 
I 

2 1/ Center for Student , Ck~ans, vice--presidents, president, and other 

3 II 
II 

administrative staff members o:f tJ_\e Un.ive:r'sj is an ate unit for purposes 

4
\1 

of collective b under section :i9~1Co0Co(2), R.C.t,1. 1947. 

5 il v RECOI1MENDED OEDER 

6 II Accordingly, an elect:ion secret ballot shall be conducted as early as 

I 
'7 II possible under the direction ancJ the sian of the Board of Pel"Sonnel Appeals, 

un.i i described in ti1e Conclusion of Law, 8 II among the in the 

911 above, who ;;erE; enmloved at the Uni vers 

10 ,~ determine whether or not 

of Montana on December 30, 19 74, to 

desi·.r'e to b"-:: for purposes of collective 
I, 

11
11 li bargaining 5 by the labor zations who hE:tve .intervened on the basis of a 
,, 
I\ showing of interest hE.:::re, 
f! 
II 
il 

II Notice: By ce of the Board Personnel , exceptions may be filed 

15 II to these 
I 

of Fact, Concl.us.i.on of Law, and Recommended Order within 

16 II twenty days service thereof. If no are filed within this period of 
I 

1? II time, the Recommended Order shaLf become a Final Order. Exceptions shall be 

1811 addressed to the Board of Personnel 

19 II 59601. 

' 20 

21 If DATED this of October 75. 

22 

23 

24 

25 

26 

28 

29 

30 

31 

32 

, 11.~17 Helena Avenue, Helena, Montana 

BOARD OF PERSONNEL APPEALS 

BY: 6~~~~6~.::::':::':::'::f_ 
Examiner 
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