STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNIT CLARIFICATION NO. 5-2013:

CITY OF BOZEMAN, Case No. 1821-2013
Petitioner,
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)
)
)
)
)
) AND RECOMMENDED ORDER
INTERNATIONAL ASSOCIATION )
OF FIRE FIGHTERS, LOCAL 613, )
)
)

Respondent.
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I. INTRODUCTION

On June 6, 2013, the City of Bozeman petitioned the Board of Personnel
Appeals to undertake a unit clarification, asking that the three newly created
positions of battalion chief be excluded from the Bozeman Fire Fighters bargaining
unit, International Association of Fire Fighters, Local 613. The City made this
request because it perceived these positions to be either supervisory, management, or
confidential positions that could not properly be included in the bargaining unit.
The bargaining unit responded and opposed the request for clarification, arguing that
the positions were not management or supervisory and in any event, even if they
were, the unit’s composition of both supervisory and non-supervisory personnel was
protected under the grandfather clause of the Montana Public Employees Collective
Bargaining Act because the unit existed before July 1, 1973, the effective date of the
Act.

On February 13 and March 5, 2014, Hearing Officer Gregory L. Hanchett held
a contested case hearing in this matter in Bozeman, Montana. Jason Ritchie and
Michelle Sullivan, attorneys at law, represented the City. Karl Englund, attorney at
law, represented the Bozeman Fire Fighters. The City’s Exhibits 1 through 7 and
Bozeman Fire Fighters Exhibits A through F were admitted at hearing. Assistant City
Manager Chuck Winn, Chief Jason Shrauger, Deputy Chief Greg Megaard, Battalion
Chief Mark Criner, Battalion Chief Keith Johnson, Battalion Chief John Bos, Captain
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Matt Norby, and Fire Fighter Nate Bashkirew all testified under oath. The parties
graciously provided the hearing officer with post-hearing briefs which were timely
received on April 7, 2014. Based on the evidence adduced at hearing and the
argument provided in the post-hearing briefing, the hearing officer makes the
following findings of fact, conclusions of law and recommended order.

II. ISSUE

Should the newly created positions of battalion chief be in the bargaining
unit?

III.  FINDINGS OF FACT

1. Bozeman and its fire fighters have been parties to a series of collective
bargaining agreements, the latest of which is effective from July 1, 2013 through
June 30, 2015. Union Exhibit A.

2. Prior to 2003, the written collective bargaining agreements excluded the
positions of “chief” and “deputy chiefs.” In July 2001, Bozeman consolidated the
police and fire departments into a single public safety department and renamed the
management positions within the former fire department. In negotiations in 2003,
Bozeman and Local 613 agreed to change the recognition clause to reflect the change
in management’s job titles. The chief and deputy chief position became known as
“Assistant Director of Public Safety/Fire Operations and EMS Services” and the
deputy chief became “Assistant Director of Public Safety/Inspections.” Union
Exhibit A, Article II.

3. In 2005, Bozeman abandoned the public safety department experiment,
reverted to separate police and fire departments, and went back to using the titles of
fire chief and deputy chiefs. In subsequent negotiations, Local 613 proposed
changing the management job titles back to chief and deputy chiefs, but the City’s
negotiators have never agreed to do so.

4. Currently there is one chief and two deputy chiefs - one deputy chief in
charge of operations and the other in charge of inspections - who are management
and not in the bargaining unit.

5. The first written collective bargaining agreement between Bozeman and its

fire fighters was in 1976, and, as stated, the bargaining unit consisted of all fire
fighters below the rank of deputy chief. An organization of Bozeman Fire Fighters
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has existed since 1939 when the Bozeman Fire Fighters affiliated with the
International Association of Fire Fighters (IAFF). Union Exhibit B. The local
organization has existed continuously since 1939 and has consistently been known as
the Bozeman Fire Fighters, but it has not consistently been affiliated with the IAFF.
It last affiliated with the IAFF in 1999 and has remained affiliated since then.

6. Union archives indicate that as early as the 1950’s, the Bozeman Fire
Fighters gathered information concerning wages paid to fire fighters in other
Montana cities for the purpose of bargaining with the City. As early as 1968, the
Bozeman Fire Fighters actively engaged in collective bargaining with the City and the
parties arrived at an unwritten agreement concerning wages for all fire fighters below
the rank of chief. Union Exhibits C, D, E, and F. Union records indicate that
between 1968 and the first written agreement in 1976, the Bozeman Fire Fighters
engaged in bargaining with the City.

7. The fire fighter bargaining unit and the City have a long-standing,
productive working relationship. There have been few formal grievances filed by the
unit. At hearing, Assistant City Manager Winn, who was hired as a fire fighter with
Bozeman in 1984 and remained on the department until his appointment as assistant
city manager, could only remember two grievances during his entire time of
employment with Bozeman, a span of almost 30 years.

8. Bozeman and its fire fighters have successfully negotiated a series of
collective bargaining agreements, both written and oral, without strikes or interest
arbitration.

9. The fire department has three fire stations; each staffed 24 hours per day,
365 days per year. Fire fighters are organized into three “shifts,” each shift consisting
of two engine companies and one ladder company (one company at each station
every day). A company consists of a captain, an engineer (fire fighter/equipment
operator), and two fire fighters. Bozeman'’s fire department employs nine captains,
nine engineers, and 18 fire fighters, all of whom are in the bargaining unit. The
department also has a training officer, a disaster and emergency services staff captain,
and a building/life safety specialist who are not assigned to one of the three shifts but
who are in the bargaining unit.

10. Combat fire fighters (captains, engineers, and fire fighters) work a
schedule of 48 hours on duty followed by 96 hours off duty. They are assigned to
their shifts and to their companies on a long-term basis. In other words, the captains
work with the same engineers and fire fighters on a consistent basis. On any given
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work day, when companies are short-staffed due to Kelly days, comp days off,
vacation, injury or illness, employees are temporarily reassigned by the captains from
one company to another to equalize the number and qualifications of employees
assigned to each company. Additionally, an unstated number of employees were
reassigned from one company to another as a result of the movement within the
department when the three battalion chiefs were promoted from captain, two fire
fighters and an engineer were promoted to captain, and three new fire fighters were
hired to fill three vacancies. Otherwise, employees are not reassigned or transferred
or moved from one shift or one company to another as a matter of course or as a
disciplinary measure.

11. The City created the position of battalion chief (on paper) in 2007 after
the passage of a mill levy that funded the construction of a third fire station (and the
positions necessary to staff that station) and what the City perceived as the resultant
need for better coordination among the nine companies and the need for 24/7
“command coverage.”

12. Battalion chiefs work 48 hours on duty followed by 96 hours off duty and
they too are assigned to their shift on a long-term basis so that they work consistently
with the same three captains and companies. Battalion chiefs coordinate the work of
their shift, ensure effective communication among the three companies, and ensure
that all the companies follow department policies and procedures.

13. Battalion chiefs have the authority to assume command on all calls and
are required to respond to calls on Interstate 90, cardiac calls, and calls involving two
or more companies. On structure fires, of which there are no more than five per year,
battalion chiefs generally assume command, determine fire fighting tactics, and direct
the captains to perform the tasks necessary to accomplish those tactics.

14. Battalion chiefs will evaluate the captains (although those evaluations
have not yet been done). They review timesheets submitted by the employees on
their shift and incident reports for incidents occurring on their shift for completeness
and accuracy. Battalion chiefs monitor the work of various committees (which are
made up of fire fighters and chaired by captains). Battalion chiefs are the highest
ranking officer on shift when the chief and deputy chiefs are not on duty or in town.
The battalion chiefs testified that they have been informed that they have the
unilateral authority to issue verbal or written reprimands, although none of them
have done so.



15. Battalion chiefs participate in weekly and monthly department
management team meetings.

16. The City of Bozeman for FY 2014 had a total budget of $75,200,000.00.
Of that, $26,800,000.00 represents money from the general fund. The Fire
Department’s budget for FY 2014 was $4,900,000.00. Battalion chiefs are each
issued a credit card with a $1,000.00 total spending limit.

17. There is no evidence that battalion chiefs have the authority to hire,
suspend, lay off, recall, promote, discharge, or reward other employees. There are no
actual examples of battalion chiefs hiring, suspending, laying off, recalling,
promoting, discharging, or rewarding other employees. There are no examples of a
battalion chief issuing a verbal or written reprimand.

18. On one occasion, Battalion Chief Bos told a fire fighter who he believed
was rude to a trainer to stop the rude behavior, but there is no evidence that this
incident resulted in a verbal or written reprimand. There was no testimony at all
about the impact of a verbal or written warning on an employee’s job status.

19. There was testimony that Battalion Chief Johnson was involved in the
process by which the deputy chief of operations transferred or reassigned some
personnel from one shift or from one company to another when vacancies were
created and filled as a result of the promotions of captains to battalion chief and fire
fighters to captains and the hiring of new fire fighters. According to Battalion Chief
Johnson, those reassignments were based on equalizing qualifications (i.e.
paramedics, engineers, and probationary fire fighters) across the companies (i.e. to
insure that there was one engineer assigned to each company and that paramedics
and probationary employees were placed evenly across the shifts and companies) and,
in the end, the reassignments were done by “drawing names from a hat.”

20. There are no actual examples of battalion chiefs having any access to
confidential labor relations information in the normal course of employment.
Assistant City Manager Winn testified that if he is the lead negotiator for the City
the next time the parties negotiate, he intends to have the battalion chiefs “at the
table.” At this point, however, neither the decision to have Winn serve as the lead
negotiator nor the decision to have battalion chiefs at the bargaining table have been
made. To date, there are no examples of battalion chiefs participating in any manner
as a City representative or as part of the City’s bargaining team in negotiations with
Local 613.



21. When the City created the three battalion chief positions, the union,
which supported the creation of the positions, took a vote on whether or not to retain
the three positions in the bargaining unit. Of the 38 members in the unit, 30 voted
in favor of keeping the three battalion chief positions in the unit, one member
indicated he was neutral on the idea, and the remaining seven members did not
respond. No member voted in favor of removing the three positions from the unit.

IV. DISCUSSION'

The parties have ably argued the two central issues in this matter, the question
of whether the grandfather statute contained in Mont. Code Ann. § 39-1-109 applies
to this unit clarification and, if it does not, whether the newly created positions of
battalion chief are exempt either as supervisory or confidential employees or as
management personnel. As explained below, the hearing officer finds that the
grandfather statute applies to this case because the bargaining unit of the Bozeman
Fire Fighters, which includes all personnel in the fire department below the rank of
chief and assistant chief, predates the effective date of the grandfather clause.
Furthermore, because there is no actual substantial conflict in keeping all positions
below the rank of fire chief or deputy fire chief in the bargaining unit, there is no
basis for granting the City’s request in this unit clarification. As the hearing officer
has resolved the case on this basis, there is no need to analyze the second issue of
whether in fact the three positions are supervisory or confidential employees or
management personnel since the historical makeup of the unit does not preclude the
inclusion of such employees.?

This discussion must start with a recognition of the core principle of
Montana'’s Collective Bargaining for Public Employees Act: to “encourage the
practice and procedure of collective bargaining to arrive at friendly adjustment of all
disputes between public employers and their employees.” Mont. Code Ann.

tStatements of fact in this discussion are incorporated by reference to supplement the findings
of fact. Coffinan v. Niece (1940), 110 Mont. 541, 105 P.2d 661.

2Given the hearing officer’s resolution of this case on the finding that the positions are part of
a unit that has grandfathered status under the Act, the hearing officer does not need to reach the legal
conclusion of whether the three positions are in fact supervisory, managerial, or confidential
employees. He does note, however, that he tends to agree with the fire fighters union that the facts do
not support a finding of having supervisory, managerial, or confidential employee status as there are
not sufficient concrete examples of utilizing the supervisory or management power on a regular,
recurring basis nor do the positions act in confidential capacities in the ordinary course of their duties.
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§ 39-31-101. In furtherance of this principle, Montana law gives public employees
the right of self-organization to form, join, or assist labor organizations, to bargain
collectively through representatives of their own choosing, and to engage in other
concerted activities. Mont. Code Ann. § 39-31-201. The law further authorizes the
Board of Personnel Appeals to decide what units of public employees are appropriate
for collective bargaining purposes. Mont. Code Ann. § 39-31-202.

Supervisory and confidential employees and management officials do not have
the rights guaranteed by Montana Code Annotated § 39-31-201 and, with one arcane
exception, cannot be included in a unit for collective bargaining purposes. Mont.
Code Ann. § 39-31-103(9)(b)(ii), (iii) and (iv). The longevity of the Bozeman Fire
Fighter’s collective bargaining unit brings that exception to the forefront of this case.

The Public Employees Collective Bargaining Act contains a grandfather clause
which recognizes all bargaining agreements and bargaining units that were in
existence prior to July 1, 1973. Mont. Code Ann. § 39-31-109. Under a test
developed by the Board of Personnel Appeals (BOPA) and approved by the Montana
Supreme Court, bargaining units in existence prior to July 1, 1973 that contain
excluded positions are considered appropriate unless the inclusion of the positions
creates an actual substantial conflict which results in compromising the interest of a
party to the agreement to its detriment. City of Billings v. Billings Firefighters
Local 521 (1982), 200 Mont. 421, 426, 651 P.2d 627, 630 (Weber, ]., dissenting).
In approving BOPA's test, the supreme court reasoned that the test:

is a rational, considered effort by the B[O]PA to assure an effective
bargaining unit. The test considers the policy of the act, i.e., to remove
strife and unrest from bargaining units, as well as some of the factors set
forth in section 39-31-202, MCA, for determining unit composition—the
“history of collective bargaining” and the “desires of the employees.”
The result accomplished preserves the public policy underlying the act.
We find the Board’s approach to be a rational one for determining
bargaining unit memberships.

Id at 432, 651 P.2d at 633. The supreme court has never overruled this holding, nor
has the hearing officer found or been directed to any BOPA decision that changed
the test approved in City of Billings. The hearing officer is constrained to follow
BOPA's directives on the issue.

The evidence adduced at hearing in this matter leads to the inescapable
conclusion that the Bozeman Fire Fighters have been a continuous cohesive
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bargaining unit since at least 1968 when they first engaged in collective bargaining
and reached agreement with the City on wages and benefits for fire fighters below the
rank of chief. See, e.g., Exhibit C (May 13, 1968 letter from Daniel Figgins,
president, Bozeman Fire Fighters, to Fire Chief Jack Huber requesting salary and
leave benefit increases for the fire fighters), Exhibit D (Collective bargaining brief of
the Bozeman Fire Fighters to the Mayor and members of the Bozeman City Council
seeking increased wages and benefits), Exhibit E (minutes of the Bozeman City
Commission from July 2, 1968, discussing Figgin's appearance before the city council
on behalf of the Bozeman Fire Fighters and his May 13, 1968 letter seeking salary
and leave benefit increases on their behalf), and Exhibit F (July 25, 1968 meeting
minutes of the Bozeman City Commission indicating the City’s counterproposal to
the May 13, 1968 salary request and the Bozeman Fire Fighters’ acceptance of that
counter proposal). As such, the Bozeman Fire Fighters were a bargaining unit and
were party to a valid enforceable collective bargaining with the City prior to July 1,
1973. The considerations of the grandfather clause contained in Mont. Code Ann.
§ 39-31-109 are in play in this unit clarification.

The City, relying on the Montana Supreme Court’s decision in Unijt
Clarification 6-80 v. Dept. Of Admin, Labor Relations Bureau (1985),
217 Mont. 230, 703 P.2d 862, has argued that the grandfather statute has no
application to this matter because the Bozeman Fire Fighters were at one time
affiliated with, then unaffiliated with, and then again in 1999 reaffiliated with the
IAFF. For the reasons pointed out by the union in its post-hearing brief, the hearing
officer agrees that Unit Clarification 6-80is distinguishable. In that case, a bargaining
unit of prison guards at the Montana State Prison had formed a bargaining unit and
had affiliated with the American Federation of State County and Municipal
Employees prior to July 1, 1973. In 1979, the pre-1973 representative was decertified
and replaced by the Montana Public Employees Association (MPEA). Id at 231,
703 P.2d at 863. The court held that the grandfather clause did not apply where
there was such a change of exclusive representatives in a grandfathered agreement and
bargaining unit. /d at 233, 703 P.2d at 864. The court then held that “such a
change” meant an election and certification of a new exclusive representative. /d at
233, 703 P.2d at 864°.

In the case before this tribunal, there has been no such change. There has been
no post July 1, 1973 election for a new bargaining representative and there has been

3BOPA’s decision in Unit Clarification 6-80 states in no uncertain terms that “[t]he
grandfather clause was and is used to protect contracts and bargaining units in existence in 1973 (the
date of the act).” Emphasis added. In the Matter of Unit Clarification #6-80, page 1.
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no change in the bargaining representative. The bargaining unit’s affiliation or lack of
affiliation with the international, IAFF, has not changed the essential nature nor the
continued existence of the Bozeman Fire Fighters bargaining unit. Admin. R. Mont.
24.26.650. Certainly since 1968 (and most likely since 1939) the unit has
continuously been in existence as and comprised of all fire fighting personnel except
the chief and deputy chief. Unit Clarification 6-80, therefore, is inapposite.

Because the Bozeman Fire Fighters bargaining unit predates the act, the
question becomes one of whether the continued inclusion of all positions below the
rank of chief and deputy chief, even though some of those positions wield supervisory
or managerial power, creates an actual substantial conflict such that it is appropriate
to wrest those positions out of the unit. In City of Billings, the hearing officer at the
administrative hearing found that the line battalion chiefs were supervisory but the
hearing officer permitted those positions to remain in the unit because she found that
doing so created no actual substantial conflict in the unit. In reaching this conclusion,
the hearing officer relied on certain factors, including:

1. That the local had never gone on strike;

2. The testimony of the fire chief that in his twenty-six years on the
department, very few formal grievances had been filed;

3. Testimony that only one grievance had gone to arbitration;

4. Testimony of the fire marshal that his membership in the unit had
never caused problems at staff meetings with the fire chief;

5. Testimony of the fire chief, battalion chiefs and captains that the
structure of the bargaining unit had never interfered with the efficient
operation of the Department; and

6. Testimony of a captain that his membership in the unit had never
interfered with the exercise of his authority.

Id at 427-28, 651 P.2d at 630.

In assessing these factors, it is important to keep in mind that theoretical
conflict that could arise from retaining the otherwise supervisory positions in the unit
does not mean that a finding of actual substantial conflict must ensue. In City of
Billings, the supreme court specifically rejected the district court’s finding that the
presence of supervisory or management officials in the bargaining unit was “inherently
conflicting.” Id at 432, 651 P.2d at 633. Rather, the court found that “[t]estimony
that Local #521, a bargaining unit consisting of fire fighters as well as supervisors, has
had a relatively peaceful existence since 1968 indicates the lack of any inherent
conflict.” 1d.
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Turning, then, to the factors articulated in City of Billings, the similarities
between that case and the one before this tribunal are striking. Assistant City
Manager Winn could only recall two grievances in 30 years. The unit and City have
repeatedly entered into bargaining agreements since before 1968 with the same
structure of the chief and deputy chief being excluded and fire fighting personnel
below those ranks being included in the unit. There have been no strikes or any
interest-based arbitrations and there is no history to suggest that keeping the battalion
chiefs, who work side-by-side with captains and fire fighters, in the unit will create
problems at the bargaining table or in the day to day or long term operations of the
fire department. No testimony was presented to show that battalion chiefs have
access to confidential labor relations in the ordinary course of their employment. It is
patently obvious that the bargaining unit and the City have had a very good working
relationship for many decades. While it may be Assistant City Manager Winn’s plan
to include the battalion chief positions at the table with management for the next
collective bargaining agreement, that decision has not yet been made. As of the date
of hearing, there are no examples of battalion chiefs participating in any manner as a
City representative or as part of the City’s bargaining team in negotiations with Local
613.

Moreover, as demonstrated through the findings of fact, the battalion chiefs do
not wield sufficient supervisory, management, or confidential personnel attributes at
this point in time that actual substantial conflict will necessarily exist if those
positions are left in the unit. The incumbents in these newly created positions have
worked hand-in-hand with the bargaining unit for years with no discernable labor
strife and it appears that they will be able to continue to do so if the three positions
are left in the unit. Wresting these three positions out of the unit without some
discernable indication of the actual substantial conflict which BOPA requires will, by
fiat, introduce the strife that the parties have heretofore avoided. Under BOPA’S
existing test, the facts do not demonstrate that an actual substantial conflict that has
or will enure to the detriment of either party exists in this matter such that the
battalion chiefs must be removed from the unit.

V.  CONCLUSIONS OF LAW

1. The Board of Personnel Appeals has jurisdiction of this matter pursuant to
Montana Code Annotated § 39-31-207.

2. The collective bargaining unit of the Bozeman Fire Fighters has been in
existence since 1939 and predates the effective date of the Montana Public
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Employee’s Collective Bargaining Act. The grandfather clause contained in Mont.
Code Ann. § 39-31-109 applies to this case.

3. Keeping all positions except the chief and deputy in chief in the bargaining
unit is consistent with the party’s historical practices and has not created an actual
substantial conflict between management and the bargaining unit. Therefore, there is
no basis to remove the positions from the unit, even if they are found to wield
supervisory or management authority.

VI. RECOMMENDED ORDER

Based on the foregoing, the hearing officer recommends that the Board of
Personnel Appeals enter its order denying the City’s request for unit clarification.

e
DATED this Lz day of June, 2014.

BOARD OF PERSONNEL APPEALS

By: %@m
GREGORY L. CHETT

Hearing Officer

NOTICE: Pursuant to Admin. R. Mont. 24.26.222, the above RECOMMENDED
ORDER shall become the Final Order of this Board unless written exceptions are
postmarked no later than ____ U\ 31) 014 . This time period includes the
20 days provided for in Admin. R. Mont. '24.26.222, and the additional 3 days
mandated by Rule 6(e), M.R.Civ.P., as service of this Order is by mail.

The notice of appeal shall consist of a written appeal of the decision of the hearing
officer which sets forth the specific errors of the hearing officer and the issues to be
raised on appeal. Notice of appeal must be mailed to:

Board of Personnel Appeals
Department of Labor and Industry
P.O. Box 201503

Helena, MT 59620-1503
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CERTIFICATE OF MAILING

The undersigned hereby certifies that true and correct copies of the foregoing
document were, this day, served upon the parties or their attorneys of record by
depositing them in the U.S. Mail, postage prepaid, and addressed as follows:

Jason Ritchie
Attorney at Law
P.O. Box 639
Billings, MT 59103

Karl Englund
Attorney at Law

P.O. Box 8358
Missoula, MT 59807

DATED this b‘th day of June, 2014.

\ﬁmwlu, [ Doncan

CITY OF BOZEMAN.FOF.GHD
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STATE OF MONTANA
DEPARTMENT OF LABOR AND INDUSTRY
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNIT CLARIFICATION NO. 5-2013 (1821-2013)

CITY OF BOZEMAN
Petitioner,
- Vs - FINAL ORDER

INTERNATIONAL ASSOCIATION OF
FIRE FIGHTERS, LOCAL 613

Respondent.

BACKGROUND AND PROCEDURAL HISTORY

On June 6, 2013, the City of Bozeman filed a petition for unit clarification requesting the
Board of Personnel Appeals (the Board) exclude three newly created positions of battalion chief
from the Bozeman Fire Fighters bargaining unit, International Association of Fire Fighters, Local
613 (the Union). The Union contested the request for unit clarification and the matter proceeded to
a contested case hearing before Hearing Officer Gregory Hanchett.

On June 6, 2014, the hearing officer issued his Findings of Fact; Conclusions of Law; and
Recommended Order denying the City of Bozeman’s request for unit clarification. The City of
Bozeman filed timely objections for the Board’s consideration. The parties briefed the issues and
presented oral argument before the Board on October 16, 2014. Attorney Karl Englund appeared
on behalf of the Union and attorney Jason Ritchie appeared on behalf of the City of Bozeman.

STANDARD OF REVIEW

When reviewing a hearing officer’s decision, the Board is bound by Mont. Code Ann.
§ 2-4-621(3):

The agency may adopt the proposal for decision as the agency's final order. The agency in
its final order may reject or modify the conclusions of law and interpretation of
administrative rules in the proposal for decision but may not reject or modify the findings of
fact unless the agency first determines from a review of the complete record and states with
particularity in the order that the findings of fact were not based upon competent substantial
evidence or that the proceedings on which the findings were based did not comply with
essential requirements of law. The agency may accept or reduce the recommended penalty
in a proposal for decision but may not increase it without a review of the complete record.



DISCUSSION

Upon a thorough review of the complete record, the Board finds no reason to reject or
modify the findings of fact entered by the hearing officer. The City of Bozeman failed to support its
claim that the evidence did not support Findings of Fact Nos. 2, 3 and 5. The Board agrees with the
Union that the record provides competent substantial evidence to support Findings of Fact Nos. 2,
3and 5.

Upon consideration of briefs and oral arguments presented by the parties, the Board finds
no reason to reject or modify the conclusions of law reached by the hearing officer. The Board
agrees with the hearing officer that the grandfather clause contained in Mont. Code Ann. § 39-31-
109 applies to this batgaining unit. The test developed by the Board and approved by the Montana
Supreme Court, “allows for grandfathering and also prevents conflicts intended to be avoided by the
exclusion of supervisors and management officials from the unit.”” City of Billings v. Billings Firefighters
Local 521 (1982), 200 Mont. 421, 426, 651 P.2d 627, 630.

The Union provided evidence sufficient to establish its continued existence predating the
1973 grandfather clause, regardless of its varying affiliation with the International Association of Fire
Fighters. The hearing officer concluded, and the Board agrees, that such variations in affiliation are
irrelevant when the essential nature and function of the bargaining unit has remained unchanged.
The bargaining unit continuously included all Bozeman firefighting personnel except the chief and
deputy chief. Further, the majority of the work performed by the newly created batallion chief
positions had been performed by bargaining unit members prior to the teorganization. Through this
petition for unit clarification, the City of Bozeman is attempting to reshape the bargaining unit by
excluding employees other than the chief and deputy chief.

Because the grandfather clause applies to this bargaining unit, the positions of battalion chief
cannot be excluded without a showing that their continued inclusion in the bargaining unit creates

an actual substantial conflict. I at 427, 651 P.2d at 630. The hearing officer concluded, and the
Board agrees, that the City of Bozeman failed to make such a showing,.

ORDER

Pursuant to Mont. Code Ann. § 2-4-621(3) and Admin. R. Mont. 24.26.224(3), the Board
adopts the hearing officer’s Findings of Fact; Conclusions of Law; and Recommended Order. The
petition is hereby DISMISSED.

DATED this 47" day of October 2014.

BOARD OF PERSONNEL APPEALS

By: £ £ 2 /Ke, S;L%ﬁd.
Anne I Maclntyre, Presiding Officer

Moote, Reardon and Nyman concurred.
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NOTICE: You may be entitled to judicial review of this Order. Judicial review may be obtained
by filing a petition for judicial review with the district court no later than thirty (30)
days from the service of this Order. Judicial Review is pursuant to the provisions of
Section 2-4-701, et seq., MCA.
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CERTIFICATE OF MAILING

i //ﬂz&; {i/,ﬁi&?ﬂ?? , do hereby certify that a true and correct copy of this
document was rnaileC{ to the following on the A" day of October 2014:

Jason Ritchie Karl Englund
Attorney at Law Attorney at Law
P.O. Box 639 P.O. Box 8358
Billings, MT 59103 Missoula, MT 59807



GALLATIN COUNTY CLERK'
OF DISTRICT COURT
JENNIFER BRAMDOY

A% JN 16 PR Y 37

. FILED
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LoPET?
MONTANA EIGHTEENTH JUDICIAL DISTRICT COURT
GALLATIN COUNTY .

CITY OF BOZEMAN, ; Cause No. DV-14-850B

- Petitioner, ;
V. g ORDER

INTERNATIONAL ASSOCIATION OF )
FIRE FIGHTERS, LOCAL 613, g
Respondent. | ;

On November 6, 2014, the City of Bozeman (“the City”) filed a Petition for Judicial
Review. The City filed its Opening Brief on February 27, 2015. On March 19, 2015,
Respondent, International Association of Fire Fighters, Local 613 (“IAFF”) filed Respondent’s
Brief. On April 3, 2015, the City filed Petitioner’s Reply Brief. A hearing on this matter was
held on May 27, 2015. From the oral arguments and its review of the briefs, the Court is ﬁllly
advised.

BACKGROUND

An organization of Bozeman firefighters has existed since 1939 when the firefighters
became exclusively rcpresentéd by the JAFT, referring to themselves as Local 613 of the JAFF.
At some point prior to 1968, the City’s firefighters ende.d their representational relationship with

the IAFF and for over thirty years, the firefighters’ bargaining unit was exclusively under local



control. In 1999, the City’s firefighters voted to have the IAFF again serve as their exclusive
representative, and since then the City has recognized the IAFF as such during collective
bargaining.

The City and its firefighters have been parties to a series of collective bargaining
agreements, both oral and written, the latest of which is effective frdm July 1, 2013 through June
30, 2015. The first written collective bargaining agreement between the City and its firefighters
was in 1976 and the firefighters’ bargaining unit at that time consisted of all firefighters below
the rank of deputy chief — c}ﬁefs. and deputy chiefs were cxcluded from the unit. Currently, the
chief and deputy chiefs remain excluded from the bargaining unit.

The City’s fire department now has three stations. The organization of the fire
department is as follows: Each fire station is staffed 24 hours per day, 365 days per year.
Firefighters work 48 hours on; 96 hours off. Firefighters are assigned to one of three “shifis.” )
Each shift consists of two engine companies and one ladder company (one company assigned to
each station every ‘day). [Each company consists ol; ‘a captain,” an enginccx: (a
firefighter/cquipment operator) and two firefighters. ' |

In 2009, when the City opened its third fire station, the City created the new pgsition of
battalion chief. The position of battalion chief was created to fulfill what the City perceived as
the need for better coordination among the nine companies and the need for 24/7 command
coverage. There are currently three battalion chiefs — one battalion chief to cover each shift. ’
Battalion chiefs coordinate the work of their shift, ensure effective communication among the
three companies of the shift, and ensure that all of the companies follow department policies and

procedures.



The City sought to exclude the battalion chiefs from the firefighters’ bargaining unit.
Thc' IAFF challenged the City’s exclusion of the battalion chief position from the bargaining
unit. As a result, the City filed a Petition for Unit Clarification with the Department of Labor
and Industry Board of Personnel Appeals (“Board”™) seeking an order that the exclusion is proper
because the position is a management, supervisory, and confidential position under § 39-31-103,
MCA. On June 6, 2014, a Hearings Officer issued his Findings of Fact, Conclusions of Law and -
vRecommended Order (“Recommended Order”), recommending that the Board deny the City’s
Petition for Unit Clarification and hold that the battalion chief position is not properly excluded
from the bargaining unit. The Hearings Officer’s recommendation was based exclusively on the
conclusion that, under § 39-31-109, MCA, the battalion chief position created in 2013 should be
grandfathered into the bargaining unit that existed prior to 1973.

The City filed timely objections to the Recommended Order on June 30, 2014, The
partics briefed the issue before the Board and the Board held oral argument on October 16, 2014.

The Board issued its written Final Decision on October 27, 2014, adopting the Recommended

Order in full. The City then timely filed this Petition for Judicial Review.

STANDARD OF REVIEW

A district court reviews an agency decision under the standafds set forth in the Montana
Administrative Procedure Act (“APA™), § 2-4-101 e:t seq., MCA. The APA allows the court to
reverse or modify an agency decision.if the substantial rights of the appellant have been
prejudiced because the administrative findings, inferences, conclusions or decisions are: “(i) in
violation of constitutional or statutory provisions; . . . (iv) ﬁ’fécted by other error of law; (V)
clearly erroneous in view of the reliable, probative, and substantial cvidenc;: on the whole record,

for] (vi) arbitrary or capricious or characterized by an abuse of discretion or clearly unwarranted
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exercise of discretion.” § 2-4-704(2)(a), MCA. In performing that re\;iew, the Court reviews
findings of fact to determinc whether they are clearly erroneous, but pays no such deference to
the agency’s legal conclusions. Steer, Inc. v. Dep’t of Rev., 245 Mont. 470, 474, 803 P.2d 601,
603 (1990) (quoting reference omittcd). Thg Court reviews legal conclusions de novo to
determine whet'ﬁer the agency’s interpretation of the law is correct. Id. at 474-75, 803 P.2d at
603; see also City of Great Falls v. Dep't of Pub. Serv. Regulation, 2011 MT 144, q 11, 361
Mont. 69, 254 P.3d 595.
DISCUSSION

In interpreting a statute, the Court’s duty is “to implement the objectives the legislature
sought to achieve: and if the legislative intent can be determined from the plain language of the
statute, the plain language controls.” Moreau v. Transp. Ins. Co., 2015 MT 5, { 13, 378 Mont.
10, 342 P.3d 3 (quoting reference omitted). Additionally, in construing a statute, “the office o;
the judge is simply to ascertain and declare what is in terms or in substance contained therein,
not to insert what has been omitted or to omit what has been inserted.” § 1-2-101, MCA.

The Court finds that the Board’s decision is based on a misinterpretation of § 39-31-109,
MCA. That statute provides: “Nothing in this chapter shall be construed to remove recognition
of established collective bargaining agreecments already recognized or in existence prior to July

1, 1973.” At one time, the Board interpreted the statute to include bargaining units as well as

bargaining agreements and the Montana Supreme Court found that interpretation to be rational.

' Billings v. Billings Firefighters Local 521, 200 Mont. 421, 431-432, 651 P.2d 627, .632-633

(1982). Because the Montana Supreme Court found the interpretation to be rational, it upheld
the Board’s decision that the statute included bargaining units as well as bargaining agreements.

However, at the time of Billings Firefighters, the Montana Supreme’ Court was reviewing an
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agency’s conclusions of law under an abuse of discretion standard. /d. That is no longer the
appropriate standard of review. Courts now review an agency’s conclusions of law de novo to
determine if they are correct. Steer, Inc., 245 Mont. at 474-75, 803 P.2d at 603.

The Board’s interpretation of § 39—31.-109, MCA to include bargaining units is a
conclusion of law and the Court finds that it is an incorrect conclusion. The statute specifically
applies to collective bargaining agreemenﬁ — it is silent as to bargaining units. The legislature’s
intention is clear from the plain language of the statute. Had the legislature intended to include
bargaining units into the statute, it easily could have done so, but did not. It is not the office of
the j"udge to insert language that has been omitted. § 1-2-101, MCA. The statute should be
appliéd according to ité plain terms. Under the plain terms of the statute, bargaining units,
separate from the bargaining agreements that they may have been a party to prior to July 1, 1973,
are m;t subject to the grandfather clausé. In other words, the composition of the bargaining unit
was only protected under § 39-31-109, MCA as long as it was a party to a valid collective
bargaining agreement that was in existence prior to July 1, 1973. Once the grandfathercd
collective bargaining agrecment expired or was otherwise terminated, the bargaining unit was no
longer protected by the grandfather clause — the bargaining unit and all future collective
bargafning agreements would be requircd to comply with the Montana Public Employees
Coll'ec.t_:ive Bargaining Act, §§ 39-31-101 to 39-31-409, MCA.

Here, it is undisputed that the City and IAFF are parties to a collective bargaining
agreement that became effective July 1, 2013. As a result, the grandfather clause provided in §
39-31-109, MCA is not applicable to this case and the battalion chief position cannot be
“grandfathered” into the bargaining unit. Pursuant to § 2-4-704(2)(a)(i), MCA, the Court

reverses the Board’s Final Order which ailowed the battalion chiefs to remain-in the bargaining
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———— ——
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unit pursuant to § 39-31-109, MCA. The Board’s decision rested entirely on its misinterpretation
pf § 39-31-109, MCA. The Board made no factual or legal determinations as to whether the
battalion @efs are managerial, supervisory, or confidential employees which would require their
exclusion from the bargaining unit. Therefore, the Court remands this matter back to the Board
for a determination of whether the battalion chiefs are managerial, supervisory, or confidential
employees.

IT IS HEREBY ORDERED 'tliat the Final Order of the Board is REVERSED. This
matter is REMANDED to the Board for further proceedings to determine whether the battalion
chiefs are managerial, supervisory, or confidential employees which would require their

exclusion from the bargaining unit.

Dated this m day of June, 2015.

Hon. Mike Sal i
. District Judge

¢, “Fason S. Ritchie / ‘I(jc}mel P. Manning /Michelle M. Sullivan /Wp

wﬁ Karl J. Englund -



STATE OF MONTANA
DEPARTMENT OF LABOR AND INDUSTRY
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNIT CLARIFICATION NO. 5-2013 (1821-2013)

CITY OF BOZEMAN
Petitioner,
- Vs - REMAND ORDER

INTERNATIONAL ASSOCIATION OF
FIRE FIGHTERS, LOCAL 613

Respondent.

BACKGROUND AND PROCEDURAL HISTORY

On June 6, 2013, the City of Bozeman filed a petition for unit clarification requesting the
Board of Personnel Appeals (the Board) exclude three newly created positions of battalion chief
from the Bozeman Fire Fighters bargaining unit, International Association of Fire Fighters, Local
613 (the Union). The Union contested the request for unit clarification and the matter proceeded to
a contested case hearing before Hearing Officer Gregory Hanchett.

On June 6, 2014, the hearing officer issued his Findings of Fact; Conclusions of Law; and
Recommended Order denying the City of Bozeman’s request for unit clarification. The City of
Bozeman filed timely objections for the Board’s consideration. The parties briefed the issues and
presented oral argument before the Board on October 16, 2014. Attorney Karl Englund appeared
on behalf of the Union and attorney Jason Ritchie appeared on behalf of the City of Bozeman. The
Board issued a Final Agency Decision adopting the hearing officer’s Findings of Fact; Conclusions
of Law; and Recommended Order.

The City of Bozeman then filed for judicial review. The parties briefed the issues and
presented oral argument before the District Court. Thereafter, the District Court issued an Order
remanding the case to the Board for further proceedings. On August 20, 2015, the Board held a
public meeting and considered the District Court’s Otrder.

DISCUSSION

In its June 16, 2015 Otrder, the District Coutt concluded that the Board misinterpreted
Mont. Code Ann. § 39-31-109 and remanded this matter “to the Board for further proceedings to
determine whether the battalion chiefs are managerial, supervisory, or confidential employees which
would require their exclusion from the bargaining unit.”



The Board concludes that additional findings of fact may be necessary to comply with the
District Court’s Order. As the finder of fact, the hearings officer is in the best position to determine
and analyze facts related to the battalion chief positions.

ORDER

Pursuant to Admin. R. Mont. 24.26.224(4), the Board REMANDS this matter to the Office
of Administrative Hearings for further proceedings limited to the purpose of determining whether
the battalion chiefs are managerial, supervisory, or confidential employees in compliance with the
District Court’s interpretation of Mont. Code Ann. § 39-31-109.

DATED this I 3 day of September 2015.

il il

BOARD OF PERSONNEL APPEALS

By:

7 Sy YK NG

Anne L. Maclntyre, Presiding Officer

Johnson, Moore, Nyman and Soumas concurred.
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CERTIFICATE OF MAILING

ydo hereby certify that a true and correct copy of this

document was mailed to the following on the z day of September 2015:

JASON RITCHIE
ATTORNEY AT LAW
P.O. BOX 639
BILLINGS, MT 59103
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KARL ENGLUND
ATTORNEY AT LAW
P.O. BOX 8358
MISSOULA, MT 59807



STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNIT CLARIFICATION NO. 5-2013:
CITY OF BOZEMAN, ) Case No. 1821-2013

Petitioner,

VvS. ORDER OF DISMISSAL

INTERNATIONAL ASSOCIATION

)
)
)
)
)
)
OF FIRE FIGHTERS, LOCAL 613, )
)
)

Respondent.

* %k ok ok % Kk ok % ¥ X

On May 18, 2016, the hearing officer received the parties’ Stipulation For
Dismissal, indicating the above matter has been resolved by settlement. Therefore,
this matter is dismissed.

DATED this _/ E %ﬂ/ of May, 2016.
BOARD OF PERSONNEL APPEALS

o A —"

BAVID A. SCRIMM
Hearing Officer




Karl J. Englund

KARL J. ENGLUND, P.C.

401 North Washington Street

P.O. Box 8358

Missoula, Montana 59807
Telephone: 406.721.2729

E-mail:  KarlJEnglund@aol.com

Attorney for IAFF Local 613-Bozeman Firefighters

Jason Ritchie

Michelle M. Sullivan

HOLLAND & HART, LLP

401 North 31st Street, Suite 1500
P.O. Box 639

Billings, Montana 59103-0639
Telephone: 406. 252.2166

E-mail:  jritchie@hollandhart.com

Attorney for City of Bozeman, Montana

STATE OF MONTANA
DEPARTMENT OF LABOR AND INDUSTRY
BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNIT CLARIFICATION NO. 5-2013:

CITY OF BOZEMAN, MONTANA Case No. 1821-2013

Petitioner,

%=

FILED

AY 18 2016
OFFICE Ur aumiviS IRATIVE
HEARINGS

-v- STIPULATION FOR DISMISSAL

INTERNATIONAL ASSOCIATION OF
FIRE FIGHTERS, LOCAL 613,

Respondent.

AND

RECEIVED
MAY 16 2015

LABOR STANDARDS



IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 10-2016:

IAFF LOCAL 613, BOZEMAN Case No. 673-2016 F l LED
FIREFIGHTERS, ik o
1"A7 18 2018
Complainant, OFFICE OF AUmiivi> IRATIVE
. HEARINGS
STIPULATION FOR DISMISSAL
CITY OF BOZEMAN,
Respondent.

The parties, through counsel, hereby stipulate to the dismissal of both of the above-

captioned causes of actions; with prejudice, the same having been resolved by settlement.
_.-";'fr-

II —
Dated this /-~ _day of May, 2016.

Karl J. Englind ~fason Ritchie
Attorney for IAFF 613-Bozeman Firefighters Attorney for City of Bozeman

RECEIVED
MAY 16 207

LABOR STANDARDS

£ ]
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