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STATE OF MONTANA
DEPARTMENT CF LABOR AND INDUSTRY
BEFORE THE BOARD 0OF PERSONNEL APFPEALS

IN THE MATTER QF UNIT CLARIFICATICN NO. 8-54:

CITY OF GREAT FALLS, GREAT
FALLS, MONTANA,

)
)
)
Petitiocner, ) FINDINGS OF PFACT;
) CONCLUSION OF LAW;
vs. ) AND ORDER
)
INTERNATIONAL ASSQOCIATION OF )
FIRE FIGHTERS, LOCAL #8, )
)
Respondent. )

* * * * * * * * * *

I.  INTRODUCTION

The requested, in-person hearing in this matter was heard in
Great Falls on May 23 and May 24, 1985, before Hearing Officer
Stephen L. Wallaée._ David V. Gliko, City Attorney, represented the
Petiticner. . Timothy J. McKittrick, Esquire, ;@present@é the
Respondent. Swérn testimony was received from: James Hirose, Fire
Chief; Richard Meisinger, former Fire Chief; Jéhn Léwton, City
Manager; Linda'williéms, City Personnel Director; Robert Jones,
Police Chief;.,Wayﬁe Young, Deputy Fire Chief; Talbert Bryan,
Engineer; Howéfd Clos, Captain; Charles Rovreit, Engineer; and Dean
Mora, Battaiion Chief; and Ron Mevers, Enginéer.

In;contrasg’to many hearings before the Department which are
specifically exempted from the statutory and common léw rules of
evidence, this..hearing comes under Montana's; A&ministrative
Procedure Act (Segtion 2-4-601, et. seqg., MCA) pursuant to Section
39—31—105, MCA. The parties' proposed exhibits were cffered one at
a time during.ﬁhe hearing, with foundation laid, and some voir

dixe, as noted. in the transcript of these proceedings.
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In actual seguence, the Petitioner's proposed Exhibit C was
admitted without objection. Petitioner's Exhibits A and B were
admitted overvfelevancy objections, noting these décuments reflect
the opinioné of John Lawton, rather than necessarily being factual
accounts of labor negotiations contained therein (See Transcript,
hereinafter "TR" at 13 - 15). Exhibit D {Petitioner's response to
an Unfair Lébér Practice charge} was admitted'.ovér relevancy
objections, with the proviso that the parties had signed a
stipulation of DISMISSAL WITH PREJUDICE, and the initial ULP, as
protected activity,_did not -substantiate "conflict" to the degree
alleged by the. Petitioner.

Petitioner's Exhibit E was admitted without objection.
Petitioner's Exhibit F was admitted over the hearsay and
speculation objecticns, as the affiant, John Lawton, was present to
testify. Exhibit ﬁ was admitted with the specific notation that
Exhibit F contains Jchn Lawton's speculation on union "motivation®
and what the union "clearly understood." Petitioner's Exhibits G,
H, I, J, K and L were adnmitted over continuing foundation
objecticns; Exhibits G, H, I, J, K and L, consist of the
Petitioner's g" o mp‘ ilations of December 21, 1952, Jénuéry 13, 1993,
March 8, 1993, July 12, 1993, March 13, 1993, and July 11, 1994,
minutes/rfotes éf;éattalion Chiefs' (hereinafter "BCs") meetings of

those dates, and are not notes generated by the BC's themselves.

Exhibits J, K-and L also contain hand-written notes made after
those meetings by Jim Hircse.

The Petitioﬁgr's proposed Exhibits N and O were admitted over
hearsay objectibns, as both Dean Mora and Wayne Young were to

testify, and did testify concerning Exhibits N and O, which they
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authored, respectively. Petitioner's Exhibits P, ©Q and R weras
admitted cover relévancy cobijections, as they were offered to address
the BCs!' allégé& failure to exercise initiatbive in'disciplinary
matters. Petitioner's proposed Exhibit S and its three hand-
written attachments were admitted over relevancy objections with
the proviso that this affidavit of Jim Hircse contains Mr. Hirose's
personal understanding of what the union understood during the last
contract negotiations.

Petitiocner's proposed Exhibit U was admitted over relevancy
objections. Exhibit U consists of the current Fire Chief/Emergency
Services Coo:dinatér's position description as revised at the
Petitioner's request by Carl Becker and Company; Petitioner's
Exhibit V was admitted over the objection that this Petitioner-
adopted and curréntly effective job descripticn for the BC's was
nevey n@gotiatgd with the union and represented a unilateral change
in terms andzéoﬁditiong of employment. Petitimﬁef‘s Exhibitc W
consists of the BC's former job description used by the Respondent.
Exhibit W was édﬁitted.over objections that it was never negotiated
#ith the bafgaining unit and never formally adopted'by the City
Commissicn. Thé‘Petitioner‘s Exhibit X was admitted over hearsay
and relevancy objections, as the affiant, Linda Williams, was

present and testified concerning her own affidavit.

A thgroughvrgview of the transcriph indicates that nc formal
offer was made for the Petitioner's proposed Exhibit M. Exhibit M

was formally identified and timely exchanged on May 2, 1595, and
consists of a Fire Department (also referenced herein as "FD")
reprimand dated November 5, 1993. Counsel for the Respondent never

objected to this document. Counsel for the Respondent alsgo asked
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questions of a witness concerning Exhibit M. Due t§ what might
otherwise be coﬁsidered a procedural oversight, this document is
admitted into the record.

Petitioner's Exhibits A-1 through F-1 were admitted without
objection. Exhibits G-1 and H-1 were admitted over relevancy
objecticns, as these two exhibits relate to the Petiticner's
contention of a,”grievance problem." Petitioner's Exhibits I-1 and
J-1 were admifted without obijection. Petitioner{é Exhibit T was
admitted ovér a ;elevancy cbjection; this document concerns a new
position description for the Battalicn Chiefs developed by former
Fire Chief Meisinger. The Petitioner's proposed Exhibit K-I was
admitted over 'felevancy cbjections and accordéd .dua welght;
Exhibit K-I, the police lieutenant's job descripticn, at least goes
to the contention of comparability of that position to the BCs'.

The Respondent's proposed Exhibits 1 through 4 were admitted
without objeétion, The Regspondent's proposed  Exhibit 5 was
itted over relevancy and timeliness cbjections.k Exhibit 5 is a
BC's pay stub and!allegedly goes to whether the BCs are salaried or
hourly workers, éad therefore is a relevant document. The parties
reserved the right to offer impeéchﬁéﬁf and rebuttal exhibits, and
Exhibit 5 is also admitted for these reasons. fhe Respondent's
Exhibits<6 through 9 were admitted without cbjection.

There were- numerous objections from both counsel concerning
leading ques;ioné ‘and speculation by witnesses. Much of the
testimony, pa}ticularly by the Petitioner's witﬁésées, involved
characterization of motivations of persons other than the

individual testifying and speculation by management personnel about

union motivation. . Given the nature of the parxties!' strongly
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divergent contentions sbout appropriate roles and interaction of

public sector workers and the overall good of the City. opinion
testimony wgg-ngggség;x. but ig accorded due weight.

A certified transcript of the proceedings was prepared at the
regquest of the petitioner,'joined in by the ré5pondent‘ Upon
receipt of the poét—hearing briefs on September 21, 1595, the case
was deemed submitted.

Given the level of highly divergent pecsitions which came intco
focus during this hearing, certain disclaimers by the Hearing
Officer are fouﬁa to be in order. The undersigned has no known
close or distant family members or closgse friends who are or ever
have been members of a fire department (paid or volunteer), police
department, -or who could be congidered as closely associated with
management or union. For a few months in 1974, by virtue of part-
time produce depértment work for a large grocery store chain in the
metropolitan Washington, D.C. area, the undersigned was a nominal
member of a_reﬁail clerks' unicn.

IT. ISSUES TO BE DETERMINED

Should the City of Great Falls Fire Department's Battalion

Chiefs be removed from their long-standing wmembership in the

recognized bargaining unit, the T.A.F.F., Local No. 87

The Heéring‘Officer frames four main sub-issues which flow
from the abové Qéneral issue: -

1) Have the threshcld reguirements of ARM 24.26.630 fo:
filing a petiﬁibh for Unit Clarification (UC) with the Board bee:
met? Conversély, has the Petitioner waived the right to challeng:

the BCs' membership in the recognized bargaining unit by signing :
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series of bargaining agreements and through the Petitiocner's
failure to acquiré express union permission te file this UC?

2) Is the position of Battalion Chief that of a "management
officiai" or H::—:,L.wLp‘ervisory employee" according to Section 39-31-103
(7) and (11), MCA, and hence, by definition, not a ‘"public
employee"? Thig‘sub;issue, and these two statutory exclusicns,
raise the interplay .and possible conflict with the "grandfathering"
statute of Section 39-31-109, MCA.

3) Do the Battalion Chiefs continue to meet the Board's
tests for incluéion in an “Appropriate Unit" as defined at ARM
24.26.6117 {See; Naticnal Labor Rélations Act, Section 9 (b) for
appropriate unit‘criteria}.

4} a. Does the Rattalicon Chiefs inclusion in  the
collective bargaining unit create a "conflict of intérest“ (See
"policy" for public employee collective bargaining at Section 39-
31-101, MCA)? jafxaﬁy evidence of '"sgtrife" or “unrsstf exists, can
its causels) be ascertained?

b. What impact, if any, may "strife" have on the BCs!
potential remévéi‘from the collective bargaining unit in light of
ﬁhe Montana'Supréme Court's strict guidelines for éuch removal
enunciated in City of Billings v. Billinas Firefighters. Local 521
and Board of Personnel Appeals, 200 Mont. 421, 651 P.2d 627 (1982;7?
. At the earliest possible time the respendent raised alleged
federal and'staﬁe qonstitutional issues of protected activities,
said to be wviolated by the petitiocners' requests herein. The
Hearing Officér'acting on behalf of the Board lacks subject matter
jurisdiction to adjﬁdicate constitutional issues {Q@;ﬁgéj_;g_jﬁxzmj

of Trustees, 204. Mont. 131, 664 P.2d 316 (1983)}. Therefore,
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these reguested issues cannot be addressed. but are acknowledged
for any ﬁﬂgghgz:égngngg review,

Additional contentions raised by beth pafties are contained in
their jointly‘ submitted PRE-HEARING ORDER (The Petitioner
enumerated 13 proposed issuez of fact, and 2 issues of law; the
Respondent framed 15 issues of fact, and 12 issues of law). To the
extent that the numerous contentions are relevant to this Unit
Clarification-and can be addressed in this forum, they will be
addressed as either factual digputes or as igssues of law ag framed
above.

Some of the proposed ‘'"issues of law," as framed by the
parties’ counsgl, are actually factual issues, or go beyond the
scope of thisihearing and are not properly before the Board, or the
parties failed to. submit credible evidence or arguments in support
of their proposé&-"issues cf law."

The undersigned further notes that this case doeé not present
any issue of Gvertime pay pursuant to the Fair Labor Standards Act
of 1538 as- amended (FLSA), 29 USC Section 201, eL. seq. The
parties submitted no "tests," no state or federal statutes or
copies of any administrative rules in support of the Petitioner's
implied,dlaim;that the BCs meet.the regquirements for "executive,"
“professional,” or "administrative® exemptions from the coperation
of state or federal overtime laws. Whether the BCé are "salaried"

is examined herein, but is not ultimately determinative.
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IIT. FINDINGS OF FACT !

1. The following four (4) "agreed facts" [numbered below as
2 through 5] afe adopted verbatim as fact (Parties Jocint Pre-
Hearing Orderj: -

2. The bargaining unit represented by I.A.F.F., Local No. 8§,
is described in Article 2, Subsection 2.1 of the. Collective
Bargaining Agreeﬁent, entered into between the Petiticner and
Respendent with_an'effective date July 1, 1993 through June 30,
1995. | |

3. Tﬁe collective bargaining relationship between Petitioner
and Respondent ﬁas existed since prior to July 1, 1973.

4. But since at least 1967 and continuing to the present
date, Battaliénléhiefs have always been members of the collective
bargaining unit represented by Respcondent Union.

5. That in the contract negotiations which resulted in the
extant agllective-bergaining agreement, the City proposed to have
the Battalion -Chiefs excluded from the bargaining unit; The City,
thereafter, withdrew that proposal.

6. on June i6, 1994, the Petitioner through john Lawton
filed the Uniticlarification.to exclide the BCs from I.A.B.F.,

Local Nq.'a. The respondent filed a MOTION TO DISMISS on August §,

'All proposed findings, coaclusions and supporting arguments
of the parties have been considered. To the extent that the
proposed findings and conclusions submitted by the partiesg, and
the arguments made by them, are in accordance with the findings,
conclusions and views stated herein, they have been accepted, and
to the extent they are incensistent therewith, they have been
rejected. Certain proposed findings, conclusions and arguments
may have been omitted as not relevant or as not necessary to a
proper determindtion of the material issues presented To the
extent that the testimony of variocus witnesses is not in accord
with the findings. hereln, it is not credited.

-8~
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1994 (Administrative file; Petitioner's prcoposed
findings/procedur‘al background) .

7. No qﬁestion concerning Respondent representation was
presented. . .No‘ changs of the reccgnized. bargaining
representative/union has been contemplated at any time in question.
There was no allegation that the parties were engaged in contract
negotiations or that they were within 120 days of the expiration
date of the ex;ant'agreement {June 30, 1995} at the time of the
Petitioner's ﬁC filing. There was no evidence that a petition for
clarification had been filed with the Board concerning the same
unit within the ﬁé months immediately preceding the UC filing {ARM
24.26.630(1)}. No procedural defect in names, descriptions,
addresses, number of copies to be filed with the Board, or any
other itemized requirement of ARM 24.26.630(2) was alleged
deficient by the Respondent (Administrative file; parties' pre-
hearing briefs)i

8. Following briefing, the undersigned .denied the
Respondent's MOTICN TO DISMISS by an ORDER on November 18, 1594.
After briefing the Respondent's MOTION FOR SUMMARY JﬁDGMENT was
denied by ORDER‘déted'Januarylia, 1995 (Administrative file).

9. ., The_ﬁg@ériying reasons the Petitioner seeks.to remove the
BC's from théir long-standing membership in ‘the recognized
bargaining unit can, at least in part, be gleared from a fair,
representative,;énd necessarily lengthy sampling of Mr. Lawton's
ﬁwn words to the Mayor and City Commission regarding ﬁhe Battalion
Chiefs and ggéﬁé to the City in undated Exhibit A and Exhibit B
{November 2, 1993)

One is' that they {the union} must allow the
contract to be changed to allow longer work

-9
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periods... This is unconscicnable given the
pressure on municipal government to improve
productivity and to make better use of tax
dollaras. (Exhibit A, p. 1; emphasis added)

.Right now, they {the BC's} are viewed as
shift commanders and are working the same
shifts as the rank and file troops. We need
them as managers and, in fact, their job is
management even though they are in the union.
( Exhibit A, p. 1; emphasis added)

The reality of the situation is that we can
not meet the work that MUST be done for the
fire department to survive in the long run.
The madority of the problem rests with the
unproductive work schedule they have. with
uncenscionable work periods. (Exhibit A, p.
1)

With the concept of having to do more with
legs, -the Battalion Chief positions stand out

like a =zore thumb... They are the last of a
dying breed. {Exhibit A, p. 2; emphasis
added} - S

We told them one of the options we are
considering is to create up to 3 assistant
chief . level pogsiticns that would ba
responsible for and be held accountable for
the three critical areas that the BC's have
been ineffective at for numerous reasons.
Because we are locked in by a contract with
grotesque work rules, we would allow the BC's
to exist on the public payroll until they

retire... The Union has filed an Unfair Labor
Practice charge with the State BRBocard of
Personnel Appeals on the BC issues. We have

prepared a vigorocus defense and, with vyou
approval, expect to carry this all the way to

the - Supreme Court if necessary. ..
(Petiticner's Exhibit 2, 1 and 2; emphasis
added) :

and I would just digress a minute to say that
I think our discussions have been respectful
and they have been {sic} or disagreements have
been on agreement to disagree basis. I don't
think we have had the kind of animosity that
we often get with disputes between labor and
management... (Exh. B, 3; emphasis added)-

..We have a good Fire Department, we have a
good record of how we deal with fires, and a
lot of.{sic} there is some truth in what they
say but I say that only in the traditional

-10-
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sense... Also, by the standards cof the 1993
taxpayer demands for holding the line on taxes

and improving customer service, the
traditional system {sic} always the
traditional system just doesn't cut it. It's
time to change. The system is wrong. It's

broken and it's going to change whether the
firefighters sit down and agree or not.
(Exhibit B, p. 4) .

...I have great respect for them and I have
great respect for what they de, but it's
already becoming a cliche like reinventing
government about good pecple caught in a bad
system. And that's just they way I lock at
the firefighters. They're mnot only good
people, they are excellent people, but they're
caught in a very bad system. (Exh. B, 4;
emphasis added)

Thereagain, battalion chiefs real function isg
to supervise the fire ground at a structure
fFire, I mean that's the gquts of what he does.
(Exh. B, 8; emphasis added; alsc see TR at 8)

...We have had no success in changing that
into anything that gets anything that I
recognize as productivity. (Exh. B, 10;
emphasis added)

10. In Fiscal Year (FY) 1996, the City had 438 employees.
There were a§p£5ximately' 65 employees in the Firé Department.
Mr. Lawton is appointed by the City Commissioners and answers to
éhe electedléomﬁissioners. Mr. Lawton is responsible for all
hiring and firing of City personnel and supervision of all City
services. Mr. Lawtcon appoints the Fire Chief, then the Fire Chief
appoints the Fire Marshall and the Deputy Fire Chief (until
recently the Deputy Chief has been classified as the Assistant Fire
Chief; TR at 91; testimony of‘J. Lawton, TR at 4 - 6).

The Chief and ihe Deputy Chief supervise all others. The Fire
Marshall, somewhat in a side box, does not supefvise the Deputy

Chief. The Battalion Chiefs supervise the Captains. The Captains
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supervise the Engineers. The Engineers, howaver, do not supervise
the Fire Fighters or probationary Fire Fighters (TR at 28, 29).
11. During the contract negotiaticons that tock place over the

contract which ended June 30, 1995, the City sought to negotiate

the BC's out of the bargaining unit (TR at 143 - 146). The record
is repl hat amon h iy r als were the transfer of th
B! ie o _newl -be-cr Acgistant Fir hiefs, who wer

o be appointed as the incumbent BC's retired (TR at 5, 6). A ULP
was filed, thg-City'answered, and a STIPULATION FOR DISMISSAL WITH
PREJUDICE was signed by the parties January 18, 1994 (Exhibits C -
E). This Stipulapidn contained no reservation by the City to file
the current and'iﬁtricately related Unit Clarification petition.
i2. John pawton became City Manager April 16, 15320. His
preceding jobé-were Assistant City Manager in Rillings, Montana and
the Billings' Director of Finance and Administrative Services (TR
at 4, 26}. Zﬁzhis 11 vezrs 1in Montana, John Lawten has held
iesponsibility for laber relations. As long as 20 xéars ago, Mr.
Lawton believédAthat Fire Department Battalion -Chiefs did not
belong in a-ﬁnion; AR = n my opinion tha ttalion chiefs

should be excluded from the union... It would be by any manager.

Ask any 9ity'maﬁager.“ (TR at 29, 30; emphasis added). Mr. Lawton
added that the opinion to exclude BC's from the un;on-ﬁ...may have
been others.as.weil.ﬁ (TR at 30)

13. Mr.,LaWtoﬁ's attitude toward the BCg! an& the.importance
the City ,Manaéer attaches to the BCs! functions and
responsibilities’is'reflected throughout his testimony, including
unattributed héarsay:

Tﬁe battalion chiefs to this day are ridiculed
[Tl hey're ridiculed among the rank and

-12-
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file employees... So we felt that to increase
productivity and to get the management tasks
done that we needed to have done, we needed to
have full value from the battalion chiefs, =o
we propcsed both extraction from the union or
severance from the union...

..we proposed was to leave the current
battalion chiefs in place with their titles
and positions until they retire, because they
would, in effect - just leaving them there
would be harmless since they don't do very
much anyway. And we had proposed to bring in
two or three additional assistant chiefs to
fulfill the management functiong that were not
being taken up by the battalion chiefs because
of the resistance of the union to any change.
...and then abolish those positions when they
did retire... (TR at 10; emphasis added)

I prepared the offer and then 1 prepared a
history of the negotiations and of the
reagoning behind our proposal, with emphasis
on the management functions that the chief
[Meisinger] had asked the battalion chiefs to
perform but were unable to because of their
union membership. (TR at 12; emphasis added)

We want them to do more things that aren't

being deme right now. = Most departments this
size ‘would have a training officer, for
example. (TR at 16; emphasis added)

Q: And that overtime pay requiremsnt is
purguant to what reguirement? The time  in
excess of their normal shift responsibilities,

A: If they were not union members, we could
gchedule them... where they all need to be
together without the incurrence of overtime.
(TR at 18; emphasis added)

Absolutely because management would then
control the shifts and the shifts
scheduling... We could do it at a lower cost
because it wouldn't require overtime. (TR &t
19, 20; emphasis added)

Q: you state under Item 2 that long befocre,
long Dbefore entering into negotiations,
exclusion of battalion chiefs from the unit
wag - deemed necegsary to create a management
team' . for the £fire chief, to enable proper
management of the fire department, inclusive
of but not limited to the additional duties of
training, equipment, facilities maintenance,

-13-
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and. hazardous material training and planning.
(TR at 23; emphasis added)

A: Because we are going to have to change the
way we do busineszs in order to give the
taxpayers the best bang for the buck. We're
not going to be able tc do that over night and
I view these collective bargaining issues as
steps. in a long process to eliminate alarm
time, over time, and to make all work time
productive time... (TR at 48; emphasis added)

14. The Fire Department Captains are regarded as part of

management, to a degree. They are considered by John Lawton as the
first 1line supervisors, but agre not part of this petition.
Captains planhagd direct their crews and companyi .Captains are
likened to lead workers. They may issue oral and written
reprimands (TR at. 29, 32, 45 and 92).

15, There have been very few new hires in the Fire Department

since Joéhn TLawton came to his position in. April, 1990.
Approximately eight laid off workers were eligible for recall
pursuant to comtrgcts negotiated with the Respondent and after John
Lawton's apprqvélf Tﬁo or three of.these eight firefighters did
not return tQ_the}FD. Since Ron Meyers came on. board in 1984,
there have been 15 or 16 new hires, in addition to-the five or six
above. N

BCs' did not sit on inferview panels until a month or so
before the héaring. The Petitioner submitted no .&ocumentary
evidence to édnﬁradict Mr. Meyer's knowledgeable:figures (TR at
315) . Within a month or =so immediately preceding_the‘instant
hearing, as thé ?Etitioner’s witnesses were uncertain about dates,
Ewo new Fire Department workers have been hired. Jde'Russel was

hired the week -of the hearing, and Chad Cortman was hired a little

earlier (Testimony of L. Williams, TR at 207).
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A BC Wa g ordered to sit on at least one of thoge oral

interview/hiring panels. and by the Petitioner's historv, BC Ron

Bidwell may have been directed to git on possibly one other panel.

The BC's vote carfied no particular weight. John Lawton initiaily
testified that.the'only limited Fire Department transfers were
among stationé, and later testified that he lacked knowledge of any
transfers by BC's (cf. TR at 7 and 32, 33).

16. The -‘only credible testimeny on how performance
appraisals are treated by Fire Department management céme from
Howard Clos.ilﬁf. Clos' credible and accepted testiﬁony {herein)
contradicted John Lawton's testimony, that BCs' evaluations should
be used in promotion of Department personnel (TR at 7, 8).
Management placés l;ttle value on the BCs' evaluations.

17. John Lawton claimed that "numerous grievances" had been
filed, but :efefenced cnly two. Upon cross-examination John Lawton
admitted that when differences between managemént and workers
arose, they had béen gsettled according to the contract proce@ures.
John Lawton édmittéd that in his experience, Captain Oswald's
grievance haé  gone further (District Court) than any other
municipal wbrker's; It was unco@ﬁro#éfﬁed that many potential
labor procblems aié addressed fifst by the [union] Executive Council
tthe "E" Board], and never come to the City's attention. No
baseline for é';feasonable number" of complaints was.attempted by

the parties:?’

’summaries of grievances are included within these findings.
The Hearing Officer is mindful that this is a UC case and not a
ULP. Both parties introduced much evidence regarding whether the
grievances support the removal of the BCs from the unit, or
whether the grievances reveal something else. How the grievances
came about is found to be relevant to the BCs' work duties.
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18. Mr._Lawton believes in a “consultative”‘process, and
indicated tﬁét "judgment and common sense" would dictate
consultatioﬁ all the way up the 1line to him on any "serious
disciplinary maﬁﬁer." By statute the BCs lack the disciplinary
authority the Petitioner has recently presumed to grant them or
claimed they;aiieady have. BC's lack unfettered guthgrity to
resolve grievancges or to impose discipline. By statute, only the

mavor, cityv manager, Fire Chief or his Assistant Chief mayv suspend

othey firefighters, within a formal process (Sections 7-33-4123,
and 7-33-4124, MCA).

The experience of the incumbent Fire Chief, Jim Hirose, is
instructive here. Mr. Hirose, while a BC himself, attempted to

discipline a fellow firefighter for dress code violation._The then

BC Hirose's suspension of a fellow firefighter for a day was

immediately countermanded by the Aggistant Chief. (TR at & and 31).

19. The mere use of wmilitary titles within the Fire

Department ranking does not prove the Petitioner's contenticn that

the Fire Department "is a paramilitary organization.® (TR at 25)
Fire Departmeﬁtfétaffers were not shown to carry wéapéns, or to be
authorized to use deadly force, _ﬁékém'éfrests,- or guell civil
éisturbance.

Administrative notice is taken, that fraternal and service
organizations: such as the International Order of Foresters, the
Salvation Army, and more recently, groups of Montanans engaged in
civil rebellion,; uée "military" titles. Comparability‘ to the
Police Departmeh; haé not béen thereby established or linked,
except by managerial fiat. Moreover, the essence of the

"paramilitary"‘argument was emphatically rejected by the Montana
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Supreme Court in McKamey v. State, 268 Mont. 137, 885 P.2d 515

(1994) .

20, Police Lieutenants are now exempt or considered
management . Théy are regarded by Poclice Chief Jones as shift
commanders. Their non-union status unguestionably saves the

Petiticner moﬁey'and provides "flexibility"™ in scheduling manpower.

Chief Jones never read the RBC's position descrintion before
ifvin n_th 1 imilari his own lieutenant

(Testimeny of R. Jones).

21. The City Commisgion paid for a survey of .the public's

attitude toward the Fire Department among Great Falls' gitizeng.

A highlyv favorable rating was discleosed by the survey (TR at 42).

22. In keéping with state law, Fire Department members havs
never Jqone on spriké or refused to cross a picket line according to

uniform testimony of both parties' witnesses (TR at 42).

23, There have been no BC's on the Respondent's labor
negotiation tegm (Testimony of J. Lawton and R Mever). The
Petitioner's "hargaining _team" for the previcus contract

negotiations ih&iuded Chief Meisinger, Deputy Chief Hirose, Linda
williams, Jerry Sepich (the Director of Parks and Recreation), who
éonferx%d‘with John Lawton. The Petitioner had the benefit of
legal counsél_(fR at 90).

24. John 'Lawton hired Richard Meisinger as Fire Chief,
effective November 23, 1952. {TR at 49) Mr. Meisinger had no
experience as a Fire Department officer within an orgahized labor
union, or any expérienée with éollective bargaining. His extensive
fire departmenﬁ background was in Colorado and Kansas. His former

employer refused to recognize a local fire department union (TR at
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845 . Richard Meisinger came 0o Montana with the idea that

Battalion Chiefs should be excluded from orcganized bargaining

units. |

25. In exaﬁining the evidence as a whole, The Petiticner
failed to show that it currently lacks full asuthority to schedule
and contreol Firé'Department personnel as the Petitioner seses f{it.

26. Mr. Meiginger wa aid_S$1,200.00 in addition

rav <) nses f_r his tegtimony (TR at 86).

27. At the time of hearing, there were four BC's in the
collective bargainiﬁg unit. Those BC's, with combined experience
exceeding 100 years, were Gary Stewart, George Sisk&, Dean Mora and
Ron Bidwell (Respondent's proposed finding no. 13}.

28. A Petition was signed in the spring of 19885, by forty-
seven fireﬁightefs[ requesting that the BC's remain in the unit,.

The Petition asserted that the BC's union membership had caused no

strife within the unit. Wavne Young., now Deputy Chief. was one of
thoge signerg. All four BC's signed. It was uncontroverted that

only one firefighter refused to sign. The difference between 47
signers and aiéétal complement of 60 members in the.local, reflects
that the Petition circulator, Ron Meyers, was unable to perscnally
éontact;all FireiDepartment members over a couple ofldays due to
work schedu}ing; vacation and sickness (TR at 326).

25. Thg_Petitioner’s attitudes toward the RC'g, iz at least
partly reflected in Mr. Meisinger's own words:

[The idea oﬁ‘eXcluding BC's from the unit alsb came from

Mr. Meisinger] My very first staff meeting in December

of 15%%2... I was not happy that I had .to pay the
battalion chiefs time and a half... (TR at 52}
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They should not be union members... battalion chiefs
within this department represent the union... Management
should run the fire department... :

[In reference to the BC's] I would say that we had to
force feed them on certain issues... Thelr concerns were
to protect and lcck out for the labor side of issues...

...I1 can tell you that it put me in a position where my
management team was basically cut in half, because of, I
would say,  the undermining that was done by the three
battalion chiefs when controversial or issues that maybe
they did not agree with, because they would take them out
and share them with other personnel in the organization,
and therefore, we started excluding them [the BC's] from
our conversations and some of the decision making process
that they should have been involved with. (TR at 56;
emphasis added)

...the battalion chiefs are going to take care of their
owni, and that means they're going to look out for the
union. .. (TR at 58; emphasis added}

[In answer "to whether the RBC's were involved 1in the
planning and directing work] Initially, they weren't
involved in a lot of things, but as I identified some
needs... first we asked them to volunteer... and only one
of the three volunteered, so we assigned... (TR at 59;
emphasis added) ‘

Because of this grievance being filed. It just seemed
like every time that the local saw a chance to prove a
point, they would jump on it, at least during my tenure.
And the contract was an issue that they constantly were

there to remind me, and that's fine, but - so we made
sure it was in the new one, that we had the ability to
take care’ of the organizational needs. (TR at 67;

emphasis added)

These things occur and this community doesn't want to pay
to . have 200. fire fighters sc we'll have tec do what we can
with our resources... Their allegiance lies with the
union, doesn't lie with the city or the citizens like a
chief officer should have their allegiance lying with the
Department and the policies within the organization. (TR
at 71; emphasis added) .

[Mr. Meisinger read from his own depesition.] I let my
battalion chiefs know right up front that I did not want
them in a bargaining unit because I felt management was
compromised by them being part of the bargaining unit.
(TR at 87; emphasis added)

Q: You rewrote job descriptions for battalion chiefs, correct?
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A: I, what you need to realize is I had input but nect any more
than battalion chiefs did on their Jjob descripticns...
Attempted. to give them more responsibility that went already
with the authority that was already in place by their old job
descriptions. (TR at 89)

Q: So you attempted to give them more responsibility?
A: Yes sir. (TR at 90)

Q: Now battaliocn chiefs, they get paid overtime compensation,
do they not?

A: Yes, they do. [pursuant tc the collective bargaining
agreement ] (TR at 92)

Q: Do the,‘ the fire <chief, - the fire marshall, and the

assistant fire chief, do they get paid overtime compensation?

A: No sir.- They don't get anything, thev're salaried. (TR
at 92) ' -

Q: Doesn't information flow both ways?
A Supposeﬁ to.

Q: Okay. - But you didn't want it flowing from you down to the
unit through the battalion chiefs.

A: That's true. Onn some issues I Jdid not. (TR at 107;
emphasis added)

[In regard tec the additional duties the BC hazardous
materials, .training and maintenance officers were assigned]

Q: Were those additional duties ever negotiated with the
union? :

A: No.

Q: pid, during contract negotiations, the item oﬁvbargaining
saying, "We prcpose to pay the various officers straight time
for this additional training," did that ever come up?

A: No. (TR at 108; emphasis added)

[In answer to whether the firefighters and the BCs gave any

recommendation on the purchase of a '"quint," - a large,
pumper/ladder truck] - .

No, I made 'that decision as fire chief to buy - to
purchase a quint in the future. (TR at 109; emphasis
added) oo :

I formulated my decision on and then handed that decision
down to a - we put together an apparatus committee
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consisting of captains and engineers to develop the
specifications for that piece of apparatus after we
decided here's what we're going to purchase.- I had
decided that after listening to input. (TR at 111)

If we tried to negotiate every little additional duty or
training that we wanted to send a chief officer [Mr.
Meisinger's alternate term for a BC] to, now, yocu want to
talk about hamstringing an organization, so that's why I
pursued and tried to negotiate them out, because there
are numerous issues that management is involved with.
Thereforea, you know, to bring one issue as a specific
igsue at the bargaining table would - idit's almost
ridiculous. (TR at 111 and 112; emphasis added)

I wanted the battalion chiefs to do their job, and I
wanted them to be salaried to do that job. (TR at 113)

30. Then Chief Mesinger demanded explanations from four

Captains who failed to attend a meeting. Three Captains gave
written reasons. Mr. Meisinger directed the Captaing' BCs to
furnish him the explanatory letters. Captain Oswald's written

explanation so displeased Mr. Meisinger that the Chief suspended
Oswald without pay for 48 hours and placed him on prcbation for one

vear., Mr. Melisinger was also upset with the BC, and belisved that

the BC should not have conveyed Oswald's explanation, and that the

BC should somehcw haveranticipateé that [the letter] "It's going to
make him mad. "; Mr. Oswald's grievance is pending accordxng to Mr.
Lawton (TR at 73 and 100 and Exhibit H-1)

31., When management was busy, overloocked, and thereby failed
té perform a certain contractual obligation [estabiish and post
tests for potential BC promotions every other vear], Chief
Meisinger exﬁégﬁed understanding from the union; réther than a
grievance (Exhibit I-1; and Article 20.2 of the CBA). Due to on-
ﬁhewjob injurieé:énd off-the-job occurrences, management allowed

bepartment étaffing_to fall below contractual minimums in part to

-2 -



10

11

12

17

18

19

20

21

22

23

24

25

26

27

28

conserve overtimé pay (TR at 74). Based in part on safety for the
City concerns,; the ﬁnion filed a grievance (Exhibit J-1).

32. A previous contract allowed at least 'two FD members
vacation days offifor a given shift throughout the year (Exhibit A-
). When managément memos of January 25 and August 1§, 1993,
ordered that"vacation leave could neot be taken during fire
prevention weék; a grievance ensued based on conﬁraét vicolations
(Exhibit B-1). This was later resoclved informally, as the wvacation
wag canceled (th§ fire fighter got his deer hunting) and other fire
fighters offered to. cover for the fire fighter in question (TR at
103). The Petiﬁion@r introduced contract language to obviate such
misundexétandings, and the gontract process worked.

33. Chief Meisinger forbade unicn meetings at fire halls, in
contrast to all éast pragtice and degpite paving lip service at the

hearing of their right to meet. He instituted his new policy
during contract negotiations. Mr. Melsinger admitted his actions
could be seen as "antagonistic." (TR at 105).

Following algriévance, the Chief adcpted a new policy and
rescinded his §;dér'forbidding union meetings. The Chief's earlier
reason, that Rultiple fire trucks ﬁéré”iﬁéppropriately used, was
clearzy;contradicted by Charles Rovreit and the union roll book.
Mesinger's éufﬁorted reason  proved _false and is again
fepresentative of his animus toward his organized wérkers (TR at
294) . '

34. BC Mora was directed by the Chief to contact the Billings
Fire Department ‘to obtain a copy of their established training or
proficiency Stanaards, and "quint" specifications (TR at 75, 76}.

Chief Meisinger -pointed Mora in that direction becaﬁse, in Mr.
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Meisinger's words "...why reinvent the wheel?" BC Mora obtained

specifications ﬁrom'the Billings Fire Department. Mora's efforts

were criticizéd and those new duties re-assigned to BC Bidwell.
35. The City and Chief Meisinger re-wrote the position

description for Eattalion Chief. The BCs' themselves were granted

some opportunity for input. Chief Meisinger's new_ Job offering

(Exhibit T) emphasizes that applicants need be aware the Jjob may

become exempt or non-union.

36. Chief Meisinger, despite a contrary recommendation of the
majority of the staff, decided to purchase a "quint,". There was

no credible ~'evidence that BCs' influence the selection or
acquisition of other tools and eguipment . The asgsgertions of

Messrs. Meilsinger and Lawton as to the power of the BUs' 1is

rejected as less reliable than the credible testimony of Talbert
Bryan, HowardDCios,'Charles Rovreit, Dean Mora and Ron Meyers.

37. Chief Meiginger refused to allow s RC to grant vacation

days off. Chief Meisinger denied Ron Meyer's reguest in August
19%4. The reason cited was budget shortage; the other reason cited
by Chief Meisinger pertaining to ancther firefighter being off was

not accurate (TR at 310; Exhibit 8)

38. Ceorge Sisco's attempt as a BC to exercise limited shift

ﬁrgnsfer of an ‘engineer was countermanded and punished by Chief

Meisinger (Exhibit 3). BRBCs' cannot "transfer" firefighters, but
have limited authority to '"trade" workers to cover ‘a shift, but
only gubject to higher managerial authority. BCs' may assign

members of their platoon to any staticn or pilece of eguipment

deemed appropriate. Even transfers such as these may be discussed
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with the Chief or Deputy Chief, according to James Hirose (TR at
118).

BC Sisco “éought to keep the engineer to‘ keep cff hisg
shift/platoon because the engineer had verbally denigrated co-
workers. Howard Clos' credible testimony on this version of events
was uncontroverted. BC Sisco's men complained about the individual
causing the actual conflicts (TR at 284). Chief Meisinger punished
and suspended BC Sisco for exercising his limited authority and for
BC Sisco's seeking to prevent a disruptive person being traded into
his platoon. Chief Meisinger's actiocn, in essence, undermined the
authority the;Petitioner bestowed upon the BCs:

Arrvicle 4 of the City's Rules and Regulations és it relates to

BCsg, states((Respondent's proposed finding no. 21} :

They shall under direction of the assistant fire
chief and/or fire marshall have full command,
control and responsibility of a platoon and shall
be ‘responsible for the condition, discipline

efficiency, detailing of subordinate members an
notifying their supervisors of such actions.

{2

39. Battalion Chiefs are paid gvertime at time-and-a-half.

They may be docked pay for leave when sick pay or vacation is not

taken. BCs’ﬁlére scheduled far in advance and usually work
predictable-échedules.

The City 1éb§;§ the BCs “"galaried" for the Petitioner's
@Qmini5;zaL;Eg_égi_gggigggg_pg;pggga, as the BCs' hours do not
regularly flg;tuaté as much as part-time City employees. The
Petiticner qalls workers "salaried," as opposed to 5ourly, if their
regular schedule(ié 72 hours, bi-weekly, or 96,Aas réported for

firefighters (TR at 220) .
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There was nb'formal presentation of evidence that the BCs met
all elements  of . "galaried exempt" Cests as professional,
executive, or administrative employees (ARM 24.16.204). {Certain
federal court cases are examined in the CONCLUSIONS OF LAW section
as they impact this case.} (TR at 77 and 92).

40. BC Deén Mora's pay stub for the pay date of April 20,
1995, indicates -a per hour rate of $18.03. For this pay period, he
earned four hours of overtime at time and a half (Exhibit 3).

Credible and uncontradicted testimony of Engineer Ron Meyer's
explained firefiéhter’s general pay scheme. Through collective
bargaining, firgfightgrs now work a forty-two h@ur ;ygical week .

However, Lhey have zgreed to be paid at straight time for up to 53

hours a week, or 212 hoursg in a twenty-eight day period. They

agreed to the 10 and fourteen shift scught by Lawton. Pclicemen

must be paid time and a half for all work over forty hourg. To
rhat extent,iéﬂé Petiticner already receives maré étraight time
from the Respondent without having to pay overtime (TR at 312,
313) .

41, TheVPétitioner’s new Battalion Chief job description is
more illustrative of the BCs! actualnaﬁtﬁdfity, than the testimony
by management éersonnel at the hearing would suggest (Exhibit V):

"with the concurrence of upper levels of management and within

prescribed procedures [BCs] may recommend hiring.... . " {emphasis
added) . The pe:miséive use of "may," the repeated testimonial

examples of  management overriding BCs' attempted exercise of
limited discretionary authority, and the management-dictated

strictures denote the limited authority BCs actually enjoy.
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42. No Great Falls' BC has ever hired, fired or promoted

another fire fighter (TR at 32 and 92). re w viden h
he BCs' recommendation ai hav o) ken v ri 1y,

although they prepare written confirmations for promotions.

Howard Clos' review of his twentv-five vear personnel fiie

contained but three evaluations. There was no contention by the

Petitioner that.Captain Cilog!' £ile wasg out of the ordinary (TR at

283) . BCs' have never had any influence on setting their

department's budget (TR at 95}. No BC has ever suspended another

fire fighter without pay, and the only reported brief suspensions

of firefighters by BCs have bheen immediately countermanded by

management (TR at 309).

43, The BCs' perform some supervisory functions, and have

significant duties for fire scene management. BCs must implement,

but have had no authority or participation in setting management

policies. Frem the overall testimony presented, especially that of
James Hirose; Captains do more day-to-day routine work planning
than BCs. ?or»exémple, BCs oversee that work scheduled by Captains
is done (TR at 119 and 125) .

44. Jaﬁes,Hirﬁse was hired in the Great Falle Fire Department
in 1%67,. and féée through the ranks. Mr. Hirose beéame a Battalion
Chief in 1955; was ‘appointed Assistant or Deputy Chief in 1990,
Acting Chief in September 1994, and made Chief in February 1995 (TR
at 115; Petitioner's proposed findings). Based on his testimony
and demeanor;‘cﬁief Hirose conveyed truthfulness;ana a sense of
responsibility for his department and the public (TR at 114 to

175) .
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4%. BCs' ©perform planning activities within management-

established "standards." Planned or needed training activities may

be developed within approved standards by a BC, and then "run it by

the deputy chief or [the Chiefl]l.® (TR at 121)

The BCs' exercise cof "independent judgment" is constrained by

"specific duties" adopted by the Petitionex, accoxding to Chief

Hirose {TR at. 125): "They're not - they pretty much are assigned
thege responsibilities and given - working under the guidelines
that are here. They develop their programs from them." (TR at

125; emphasis aédéd)

46. The Petitioner's minutes of meetings attended by BCs'
were prepared'5§ a Petitioner's administrative aséiétant. There
was no showing that any BC ever voted cor approved any "minutes" of
any meetings in question (TR at 121 to 124).

47. Néw.duties assigned by then Chief Meisingér (hazardous
materials, traiﬁing, planning and facilities) had hot been part of
the BCg'! dﬁties in the past. As & RC, James Hircse had no
participatienlin:anf budgetary process (TR at 126} .

48. Chigf' Hiroée claimed that the BCg' did not always
institute some of tﬁeir admitt@dlyriimiﬁé&“disciplinary authority
when warranted. Significant matters reguire coﬁsultation with
upper management, as John Lawton earlier urged. Earlier examples
(in this decision), also establish that a BC's actions, including
then BC Hirogé‘s; might be countermanded by higher management.
However, rathéf ﬁhan apparently offend colleagues Sn éccasion, BCs
brought some smaller, proposed disciplinary matters to the

Assistant Chief or Chief (TR at 134) .
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Chief Hirose_is found te be generally credible. However, his
example of BC Méra being reluctant to tazke action against Captain
Young {failure to méintain radio contact}, if demonstrative, is a
weak example of the BCs' alleged reluctance to exercise discipline.

Wayne Young was promoted over others, and is now the Deputy Chief.

49, Wavne Young' ogition tha he BCs' should be retain
in the baruaininq'unit has changed since his promection. His
credibility wasg placed in issue. No cother known firefighter has

been promotéd to Deputy or Assistant Chief without first attaining
the rank of BC.:rBy his own admission, the Deputy Chief has been
feferred to, presumably critical terms by some, as a "brown noser,"
"kissing up,“iéf'“bucking for promotion." However, Wayne Youﬁg is
also found to be willing to werk hard, "give an honest day’s work,"
and displayed concern for the good of the department.

Wayne Young, before becoming Deputy Chief, disagreed with

digeiplinary :acti@n taken against BC Mora, who -was 111 on

medication and missed a call. Fellow firefighters typically make
sure theixr BC is_awéke before proceeding to a firelscene, based on
issues of safety-and‘courtesy. BC Mora's membership in the unit
has not caused;stfife (TR 304, 305).wwWhilé%Deputy‘Chief Young may
have become éﬁare of other perspectives since assuming his new
management ﬁosition; his contemporaneocus and negative reaction to
disciplinary acfion taken against BC Mora, is found to be a more
Qenuine regponse (TR 240 - 250}.

50. Mr.;Méisinger instituted the wearing of collar brass for
FD cfficers. While visiting a fire hall, Mr. Meisinger observed
Engineer Talbert Bryan wearing a uﬁion pin on his firefighter's

uniform. This angered Chief Meisinger. Mr. Meisinger's testimony
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that he did not recognize it as a unicn pin is fejected as
incredible. .

Rather than directly ordering Mr. Talbert to remove the pin,
or discuésing.fhe matter, or working ocut a policy‘for the wearing
of Americaﬁ flags, union pins, c¢ollar brass, and any other
permissible it@&é, Meisinger ordered action by BC Sisco against
Talbert. Meisinger could have defused the situation on the spot.
However, Meisﬁnéer was angry that the BC failed to read his mind
and take whatever disciplinary action Meisinger was apparently
éontemplatingL 'Meisinger was angry that a grievance was filed.
However, the mafter‘r@solved in an orderly manner as contemplated
in the contract. - The Chief later developed and enunciated a policy

for wearing pins {Exhibit 7).

51, The RCs have demonstrated a community of interests with

other unit wmenbers. The BCs-share similar wages, hours, fringe
benefits andiﬁqgkiﬁg conditions. They share similar skills and
interests. Cﬁief Hirose acknowledges this in his ﬁestimony (TR at
140). By ﬁointly stipuléted Finding Nos. 3 and 4, the BCs and
other fir@fightéré prove a long history of collective bargaining.

There was no 'question that CEMﬁdnﬂbersonnel policies are
shared among Eﬂé members of Local # Eight. Testimény uniformly

supports an integration of work functions, and direct, daily

interchange émoﬁg the affected employees. The wishes of the

affected workers strongly support the retention of the BCs in the

niz ~gainin it (Finding No. 28).
52. B(Cs do somewhat less menial cleaning chores than lower
ranking firefighters, however. The Petitiocner would undoubtedly

save money 1if the BCs were removed from the unit.
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53. Section 1.2 of the collective bargaining agreement most

recently in effect provides (Exhibit 1):
It is the purpose of this agreement to achieve
and. maintain harmonious relations between the
Ccity and the Unicn, and to establish proper
standards of wages, hours and other conditions
of employment.

Article 2, the Reccgnition Clause of Section 2.1 provides:
The City recognizes the Union asg the exclusive
collective Dbargaining agent for all uniform
members, excluding the chief, assistant chief and
fire marshall, and all initial probationary
employees of the Great Falls Fire Department.

54. The overwhelming weight of the evidence supports a
finding that to.the extent "strife" has occurred, i1t has not been
cauged by the BCs membership in the union (Finding No. 28). All
non-management persoconnel credibly denied that the BCs' membership
in the union had caused problems.

The grievances cired by the parties merely establish that

differences can be resolved within the existing framework of the

grievance procedure. In the four vear's prior to Chief Meisinger's

tenure, about one grievance a year was filed. During Mr.
Mgiginagr’s ggrétgg Chief, Ron Mevers esgtimated between 15 to 20
rievan wer iled. No reported grievances have been filed
since Mesingeffé'departure. The Petitioner submitted no evidence
whatsocever té dispute the Respondent's figures (TR at 322, 323).
55. Linda Williams has been in charge of City Personnel since
1581. She partiéipates in contract negotiations, amorig many other
duties. Linda-Williams did not sit on any recent firefighter
hiring panels, but one of her subordinates did. Firefighters,
including BCs' did not participate in creating or Qradiﬁg the tests

used for new hires. Linda Williams rarely visited fire halls,
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except for insurance paper work, or the like. What negative
comments Ms. Wiliiams heard about the union came from management
personnel (TR at 175 toc 225).

56. Linaa‘williamg was present and tock notes at an August
10, 1993, negotiation session with the Respondent's
representatives.  Exhibit X contains Ms. William's account of
remarks made Ey John Lawton during that bargaining session
regarding removing BCs' from the bargaining unitA(Mr. Lawton did
not deny the remarks during his own testimony)- "When we go to
unit determination we're not going to be too kind.
Iv. CONCLUSIONS OF LAW

1. The:Deparfment has jurisdiction in this matter pursuant

to Bections 3%-31-104, and 39-31-105, MCA.

Z. A, The Petitioner meetsg the filing recuirements of ARM

24 .26 630 for this Unit Clarification Perition. The Board's rules

were adopted pursuant to Sections 39-31-202, and 39-31-207, MCA.
The conclusioﬁ.ghat this Petition is in order raiifies the same
preliminary rulings prior to the hearing, and is baséd,on'Finding
Nos. 7 and 8. The elements of 24.26.630 are set out below:

24.26,630 PETITION FOR UNIT CLARIFICATION OF BARGAINTNG
UNIT (1) A petition for clarification of bargaining

unit may. be filed with the beoard by an exclusive
representative of the bargaining unit in question or by
the public employer only if:

{(a} there is no guestion concerning representation;

{(b) the parties' to the agreement are neither engaged in
negotiations nor within 120 days cf the expiration date
of the agreement, unless there is mutual agreement by the
parties to permit the petition;

(c) a petition for clarification has not been filed with
the board concerning substantially the same unit within
the past 12 months immediately preceding the filing of
the petition; and _

(d) no election has been held in substantially the same
unit within ‘the past 12 months lmmedlately preceding the
filing of the petition.
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Petitioner's proposed conclusicn of law, no.
There was no abandonment or waiver
by the Petitioner of its option to file the petition. Moreover,

supporting transcript pages).

(2) A copy of the petition shall be served by the board
upon the bargaining representative if filed by a public
employer and upon the employer if filed by a bargaining
representative.

(3) A petition for clarificaticn of an existing
bargaining unit shall contaln the following:

(a) the: "name and address of the bargaining
representative involved;

(b) the name and address of the public employer involved;

{c} the identification and description of the existing
bargaining unit;

(d) a description of the proposed clarification of the unit;

(e) the job classification(s) of employees as to whom
the clarification issue 1s raised, and the number of
employees on each such classification;

(f) a statement setting forth the reason why petitioner
desires a clarification of the unit;

(g) a statement that no other employee orxganization is
certified to represent any of the employees who would be
directly affected by the propcsed clarification;

{(h) a brief and concise statement of any other relevant
facts; and

(i) the name, affiliation, if any, and the address of
petitioner:- :
(4) The party on whom the petition was served shall have

20 days to file a response with the board.

(5} Upon a determination that a question of fact exists,
the board shall set the matter for hearing. Upon
completion of the hearing the board may:

{a) grant the petitioned for clarification in whole or
in part, or ]

(b) deny the petitioned for clarificaticon in whole or in
part. ‘ '

B. The Respondent did not specifically contest that

Petition. ‘Rather, the Responden&“ claimed generally that
Petitioner, by.. signing contracts with and recognizing
Respondeﬁt (Seétion 39-31-109, MCA), had waived or abandoned

right to seek this unit clarification.

The record is replete that the Respondent clearly knew of

likelihood, and in’ fact, imminence of this UC (Finding No.

-32.
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there can ke no fwaiver" or "abandonment" {of the right to file a
petition) absent a “clear and unmistakable showing of waiver."
"Such a rellnqulshment must be in clear and unmlstakable language.’
(T4 W r As ‘ i mpany, 24 LRRM 1518 at 1519 and 152¢,
85 NLRB 1096; and Timken Reoller Bearing Company. v. NRLB, 54 LRRM
2785 at 2789 [1963]).

3. A. The position of battalion chief within the Great Falls

ir rtment meets th upervisor mnlo definition provid

in Section 39-31-103(11), MCA. That provision is as follows:

39-31-103. Definitions. When used in this
chapter, the fecllowing definitions appliy:

* * *x * * %k
(11) - “Supervisory @mployee means any

individual having authority in the interest of
the employer to hire, transfer, suspend, lay
off, recall, promote, discharge, assign,
reward, discipline other emplovees, having
responsibility to direct them, to adjust their
grievances, or effectively to recommend such
action, if in connection with the foregoing
the exercise of such authority is not of a
mexely routine or clerical nature but xequlres
the 'use of independent judgment.

The City of Great Falls rules and regulations relating to
battalion chiefs authorizes the battalion chiefs to have “full
command, control and responsibility of a platoon and shall be
responsible for the condition, discipline, efficiency, detailing of
subordinate members and notifying their supervisors of such
actions.” The battalion chiefs are authorized to exércise that
authority under the direction of the assistant fire chief and fire
marshall. In addition, the battalion chiefs are charged with
significant fire scene management duties. The' duties of the

battalion chiefs are consistent with the duties of a supervisory

employee.
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B. ' it ' i h ve zhe h
definition of "management official® (Section 39-31-103 (7)., MCA).
The language of this provision is set forth below:

39-31-103. Definitions. When used in this c¢hapter, the

following definitions apply:

(7} "Management official"® means a representative of

management having authority to act for the agency on any

matters relating to the implementation of agency policy.

The Montana Supreme Court loocks to the construction placed on
the National Labor Relations Act (NLRA) by the federal courts as an
aid in interpretation of the Montana Public Employees Collective

Bargaining Act. Small v. McRae, 200 Mont. 497, 651 P.2d g82

(1382), fOliowed in Brinpkman v. State, 224 Mont. 238, 72% P.2d
1301 (1986) . ‘

The Petiticner has not emphasized that only thoge employses
who both “"formulate and effectuate management policies bf
expressing and making operative the decisions of_thei; employer"

fit the '"management” exemption carved out of the right for

employees tO‘coliectively bargain. (See Palace Laundry Dry Cleaning

Corp., 75 NLRB 320, 21 LRRM 1039 (1947); also quoted with approval

in YeshiVa University, supra. The Great Falls Battalion Chiefs do
not formulate Departmental policies. Only the Fire Chief and the
Deputy Chief, in conjunction with the City Manager, the City
Commission, aﬁd‘with benefit of counsel, formulate podlicies.

In nghfﬁa, supra, the U.S. Supreme Court SAid "managerial
employees must exercise discretion within or even independently of

established empioyer policy and must be aligned with management."”
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o) i it i ion wn

limits and congtraints on the presumed authority fhe BCs' are ho
exercise. Tbis.Petitionerwgenerated document is evidence of the
limitations which have traditiocnally regtricted the BCs' authority
to operate independently, or to exercise discretion and independent
judgment beyond policies handed down from upper levels of

management (Finding No. 48).

4., The Battalion Chiefs continue to meet both the Board of
Personnel'! an he National ILabor Relations Board's [NLRB

tests for inclugion within the recognized bargaining unit (Finding

Nos. 35-43, 47-49; 51-54).
The statutory reguirements are sget out in Section 39-31-202,
MCA:

38-31-202. Board to determine appropriate
bargaining unit -- factors to be considered. In
order to assure employees the fullest freedom in
exercising the rights guaranteed by this chapter,
the becard or an agent of the board shall decide the
unit appiropriate for the purpose of ceollective
bargaining and shall consider such factors as

community of interest, wages, hours, fringe
benefits, and other working conditions of the
employees. involved, the history of - collective

bargaining, common supervision, common perscnnel
policies, extent of integration of work. functions
and inhterchange among employees affected, and the
desires of the employees.

The  demonstrated community of interests, wages, hours, fringe
benefits, history of collective bargaining, common supervision,
common personnel policies and the complete integration of work
functions and interchange among the affected employees, and the

clear and unéquivocal desire of the employees have all been met

(ARM 24.26.611) .
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The cohesiveness of the employeeg in the unit was amply shown
(Finding No. 34). The NLRB has been reluctant to disturb
longstanding bargaining units and bargaining history is customarily

accorded great_weight. Tool Craftsmen v, Leedom, 276 F.24 136, 45

LRRM 2826 (CA DC), cert. denied, 364 US 815 (1960i,
Qur Montana Supreme Court recognized this principle in

Billings Firefighters, supra. Unit compositicon, hcowever, is not

set in stcone. However, in this case, there has been no showing of

sufficient resdsons or bona fide factors to disturb the status quo.

The undersigned is mindful that the Petitioner's cost congcerns are

legitimate. VYet, eccnomic hardship arguments alone cannot prevail

given the statutory framework (See Peters v. State Cascade ADV-91-

1172; summary: judgment December 21, 1994 and settlement March 8,

1995, reported in Montana Law Week, 7/22/95}.

The Petitioner's reliance on Unit Clarification No, 6-80 v.
Department of Administration, 217 Mont. 230, 703 P.24d 862 (1985},
is misplaced.. That case is distinguished ag the instant case has

no propoged change of the recognized bargaining representative.

The I.A.F.F. has not been challenged. In Unit Clarification, No.
6-80, supra, the workers' representative was decertified and

replaced by another union. That case is therefore inapposite.

-

5. Thgl'inglugign of the Rattalion Chiefs within the

bargaining unit hag not created conflicts of inferegt, nor been _a

source of strife .within the unit. The BCs' union membership has

"actual supstantial confli (Billings Firefighters,
supra at 427).. "
Section 35-31-101, MCA states:

39-31-101. .- Policy. In order to promote public business
by removing' certain recognized sources of strife and
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unrest, it 1is the policy of the state of Montana to

encourage the practice and procedure of collective

bargaining to arrive at friendly adjustment of all
disputes between public employers and their employees.

The undgrsignéd notes but does not fully explore the
Respondent's éfgﬁment that the Board may have engagea in improper
rule adoption with the second requirement it imposed through its
"two-prong teétf enunciated on July 28, 1978, in its early-stage
review c¢f the Billings Firefighter case above. The Respondent
claims that thevrequirements for public rule notice, comment, and
rule adeption under the Montana Administrative Procedure Act, at
Section 2—4—305¥_(5}, MCA were not followed. The Respondent's
arguments are_sét out in the Respondent's proposed conclusions of
law, pages :29A ﬁé 32. As the arguments touch on other
constitutiogal and rule-making standards, they are preserved for
any appellate reyiew. It does not appear appropriéte for an agent
of the Board to'piesume to rule on the legality of what appear to
be earlier {19732 Board rules. Such an offer by counsel to examine
this second &ést is not essential to the outcome here, as the
guestion is answered favorably to the Respondent.

That secén&'“question," as gggﬁédfbgmfhg Regpondent: reads:

If it dees [is the position management or
supervisoryl, deoes the inclusion of that
position in the bargaining unit create an
actual substantial conflict which results in
the compromising of the interests of any party
to 1ts detriment?

If accurately quoted, the second prong do€s raise an
interesting perplexing question. That is, any partyrto a labor

dispute or unit clarification would presumably always maintain that
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its interests are somehow compromised by the inclusion or exclusiocn
of certain individuals and jobs.

The Supxeme”Court decided in the_Billingsg Firefighters, supra

at 434, that "no actual substantial conflict exists." This Hearing
Officer concludes the same as it pertains to the Battalion Chiefs:®
twenty-nine year membership in the Great Falls Fire Department.

The Petitioner has not focused on conflicts within the unit,

but rather on gexternal conflicts, found to have largely been
fostered by the. Petiticner's antagonism to the bargaining unit.
John Lawton admitted under cross examination that when labor
disputes had ariseﬁ, they had been settled profeésionélly within
the terms of thé contract (g) (Finding No. 17). Mr. Lawton's
prepared statemgnts'for the City Commission quoted in Finding No.
g, include: "f'think our discussions have been respectful...I don't
think that we have had the kind of animosity... (Exhibit B, 3).
Much of ﬁha)unfortunate disagreements cited by the Petiticner
éan be honeétly attributed te Richard Mesinger's behavior toward
Respondent énéb his management style. The spike in
complaints/grievances during his twenty-two month tenure was an
aberration in typical GCreat Falls labor-management relations
{(Finding No. 154), ‘ Grievances, moreover, are a right of both
parties. - ‘
The attitudes toward the Respondent as evinced in the words of
John Lawton and Richard Mesinaer. and quoted at 1énqthAin Finding
Nos. 9. 13, 17,'§nd'23 - 38 and 50, establish the scurce of
lﬁLLii§;ﬂ_*LQ_;Lgé_;géiﬁﬂLuﬁiLmdgzgﬁiﬁ- The Petitioner ignored

recommendations by BCs (Finding No. 36), and provéked most of the

grievances referenced in Finding Nos. 37 - 43 and 45, 47). The
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Petitioner-adopted new job description (Exhibit V) emphasizes how
little authority is conferred on the BCs, as does one of BC Sisco's
efforts at discipiine {(Finding Nos. 41 and 48).

The Petit;ignef failed in its burden of proof‘ to disturb the
status quo of.“grandfathered" workers protected by the 1973 law
(Section 39-31-109, MCA):

39-31-109. = Existing ceollective bargaining agreements

not affected. Nothing in this chapter shall be construed

to remove recognition of established collective

bargaining .agreements already recognized or in existence

prior to July i, 1973.

The right tQ self-ocrganization, the wishes of the workers,
including all but one unit member contacted, the longstanding
histocry, the aﬁpropriateness of the unit, and ultimately, the
promoticn of the public policy set out in Section 39-31-101, MCA
above, lead to a denial of the Petitiocner's request.

This decision acknowledges Conclusion No. 3; A.,'that under
the appiication’of the “seconﬁary“ tests apart from the "primary®
tests to determine what are "supervisory positions,” the BCs would
not meet the aefinition of "public employee.” {Séction 39-31-103
(9} (iii),.MCA);' The Montana Supreme Court rdled;in Billings
Firefighters, §§Q;§,‘at 432, that the inclusicn of supervisory
personnel or management officials in the bargaining unit is not
inherently cqﬁfiicting. If the BCs were otherwiée éxcludable as
supervisory perscnnel, the "grandfathering" provision protects
ﬁhem, based on the evidence presented to date.

VI. RECOMMENDED ORDER
The Petitidner's request filed on June 16, 1994, tb remove the

Great Falls Fire Department Battalion Chiefs from the recognized

bargaining unit, .the I.A.F.F. Local No. 8, is DENIED.
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DATED this 2‘/') day of November, 1956.

BCARD OF PERSONNEL APPEALS
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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNIT CLARIFICATION NO. 8-94:

CITY OF GREAT FALLS,
GREAT FALLS, MONTANA
Petitioner
- VS -
INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS LOCAL NO. 8
Defendant

FINAL ORDER

ok ok o W ok ok K ok K ok Kk ok %k ok ok ok ook B K ok ok K % % s ok % ok ok K ok K ¥

The above-captioned matter came before the Board of Personnel Appeals (Board) on
September 19, 1996. Appearing before the Board were David V. Gliko, attorney for petitioner, and
Timothy J. McKittrick, attorney for respondent.

At issue before the Board was consideration of the petitioner’s appeal from the recommended
findings of fact; conclusions of law; and final order 1ssued by a hearing officer on May 2, 1996, The
hearing officer’s recommended order denied the petitioner’s request to remove the Great Falls Fire
Department battalion chiefs from the bargaining unit. The Board concludes that the ultimate decision
reached by the hearing officer is correct, however, the Board also believes that the hearing officer '
erred in his conclusion of law number 3A. That conclusion found the battalion chiefs to not be
management or supervisory personnel, The Board expressly rejects proposed conclusion of faw
number 3A and replaces it with the foliowing conclusion of law:

3. A The position of battalion chief within the Great Falls Fire Department
meets the supervisory employee defimtion provided in Section 39-31-103(11), MCA.
That provision is as follows:

39-31-103. Definitions. When used in this chapter, the following
definitions apply:

¥k ok ok K ok

(1) Super\fzsory employee” means any individual havmg authority in

the interest of the employer to hire, transfer, suspend, lay off, recall,

promote, discharge, assign, reward dlscaphne other employees, hawng

responsibility to direct them, to ad;'usi their grievances, or effectively to
recommend such action, if in connection with the foregoing the

exercise of such authority 1s not of a merely routine or clerical nature

-+ but requires the use of independent judgment.

The City of Great Falls rules and regulations relating to battalion chiefs
authorizes the battalion chiefs to have “full command, control and responsibility of a
platoon and shall be responsible for the condition, discipline, efficiency, detailing of
subordinate members and notifying their supervisors of such actions.” The battalion
chiefs are authorized to exercise that authority under the direction of the assistant fire
chief and fire marshall. In addition, the battalion chiefs are charged with significant
fire scene management duties. The duties of the battalion chiefs are consistent with
the duties of a supervisory employee.

After substitution of the hearing officer’s conclusion of law 3 A, with the above, the Board

believes that the remainder of the hearing officer’s decision is correct. The Board adopts the
remainder of the hearing officer’s decision as its own.
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Accordingly, the Board orders as follows:

1. IT IS HEREBY ORDERED that the hearing officer’s recommended findings of fact;
conclusions of law; and recommended order are adopted by the Board except for the hearing officer’s
conclusion of law number 3A, which is replaced with the Board’s conclusion of law 3 A, stated
above. The findings of fact; conclusions of law; and order as modified by the Board are attached.

2. IT IS FURTHER ORDERED that consistent with the hearing officer’s recommended
order, the petitioner’s request to remove the Great Falls Fire Department Battalion Chiefs from the
recognized bargaining unit is DENIED.

Dated this £¢ day of November, 1996.

BO F PERSONNEL APPEALS
¢
Jamés AT Rice, Jr. -

Presiding Officer

%k ok ok R ok ok ok ok sk ok ok % ok ok & k ok ko k ook Rk k R ok K %k ok K ok k

Board members Rice, Schneider, Henry and Hagan concur.

: Board member Talcott dissents.
# sk ok ok ok R ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok oF ok ok ok R ok ok ok ok ok ok ok

NOTICE: You are entitled to Judicial Review of this Order. Judicial Review may be obtained by
filing a petition for Judicial Review with the District Court no later than thirty (30) days from the
service of this Order. Judicial Review is pursuant to the provisions of Section 2-4-701, et seq., MCA.
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e T I Il ™
CERTIFICATE OF MAILING
I, QLX@ ne ,ﬁ)u\jr\,&(l ) , do hereby certify that a true and correct

copy of this document was mailed to the following on the & | _ day of November, 1996:

David V. Gliko

Great Falls City Attorney
PO Box 5021

Great Falls MT 59403-5021

Timothy J. McKittrick
McKittrick Law Firm PC
PO Box 1184

Great Falls MT 59403-1184
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EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF CASCADE (1Y -3 &8 5 39
STATE OF MONTANA

CITY OF GREAT FALLS, S
GREAT FALLS, MONTANA
Cause No. CDV-96-1472

Plaintiff,

QRDER AND JUDGMENT ON
PETITION FOR JUDICIAL
REVIEW

VS,

INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS LOCAL UNION NO. §,

R N I N I N N

Respondent,

The City of Great Falls filed a Petition For Unit Clarification with
the State of Montana, Department of Labor & Industry, seeking to exclude
Battalion Chiefs from the collective bargaining unit represented by
International Association of Firefighters Local Number 8. On May 23rd
and 24th 1995, a hearing was held before Hearing Examiner Stephen
Wallace. At the hearing, exhibits were introduced and testimony of
witnesses was taken. On May 2, 1996, the Hearing Examiner entered
Findings of Fact, Conclusions of Law and recommended Order in favor of
the Union and d'enying the City’s Petition For Unit Clarification. The City
of Great Falls appealed the Hearing Examiner’s decision to the Board of
Personnel Appeals. Briefs were submitted and oral argument heard. On
November 20, 1996, the five (5) member Board of Personnel Appeals
affirmed the Hearing Examiner’s decision and denied the City’s Petition to

remove the Battalion Chiefs from the collective bargaining unit. The City



filed a Petition for Judicial Review of the Board of Personnel Appeals final
order with the Eighth Judicial District Court in Cascade County, Montana.
Briefs were filed and oral argument heard on April 15, 1998, Based on
the record, the evidence and law, the Court is now prepared to enter a
judgment and order on the City’s Petition For Judicial Review.

The City of Great Falls in its Petition For Judicial Review claimed
that several Findings of Fact were erroneous in view of the reliable,
probative and substantial evidence, and the effect of the evidence was
misapprehended, and the Hearing Examiner and Board of Personnel
Appeals made mistakes concerning the Findings of Fact. The City also
claimed that the Conclusions of Law were arbitrary, capricious and
characterized by an abuse of discretion.

The Union filed an Answer and Counter-Petition For Judicial
Review. The Union requested the Court to rule that the two-pronged test
enunciated in City of Billings vs. Billings Firefighters, 200 Mont. 421, __
P.2d _ ., (1982) is in violation of the United States Constitution, Article I,
Section 10; the Fourth Amendment; the Montana Constitution, Article II,
Sections 17 and 31; the Montana Administrative Procedure Act; and the
policy of the Montana Collective Bargaining For Public Employees Act.

The Union also argued that the City’s Petition For Unit Clarification
and remedy sought was a violation of Article II, Section 31 of the Montana

Constitution and Article I, Section 10 of the United States Constitution.



The Union also asked the District Court to reverse the Board’s
Conclusion of Law that the Battalion Chiefs are not supervisory employees.

Finally, the Union argued that it should be awarded attorney fees and
costs pursuant to §25-10-711, M.C.A.

On page 0, paragraph 4b of the Hearing Examiner’s Finding of Fact,
Conclusions of Law and Order, the Hearing Examiner stated:

“At the earliest possible time, the respondent
(Union) raised the alleged federal and state
Constitutional issues of protected activities, said
to be violated by the Petitioner’s requests herein.
The Hearing Officer acting on behalf of the
Board, lacks subject matter jurisdiction to
adjudicate constitutional issues. Jursusi v. Board
of Trustees, 204 Mont. 131, 664 P.2d 316
(1983). Therefore, these requested issues cannot
be addressed, but are acknowledged for any
further appellate review.”

Since the constitutional and MAPA violations were not ripe for
review at the Board of Personnel Appeals Ievel, no decision was rendered
thereon. Those issues however, were properly preserved and were
presented to the District Court for a decision.

STANDARD OF REVIEW

In Synek v. State Fund, 272 Mont. 246, 900 P.2d 884 (1995) the

Supreme Court held:

“In reviewing an Agency’s decision in a
contested case procedure under the Montana
Administrative Procedure Act, reviewing courts
apply the standards of review contained in §2-4-
704 M.C.A.; State Comp Mutual vs. Lee Rost



Logging, (1992), 252 Mont. 97, 102, 827 P.2d
85, 88.”

Section 2-4-704(2) M.C.A. provides:

“The court may not substitute its judgment for
that of the Agency’s as to the weight of the
evidence or questions of fact.”

The City 1n its Petition, invokes the “clearly erroneous” standard as
set forth in §2-4-204(2)(a)(2) M.C.A. in asking the District Court to
reverse the decision of the Board of Personnel Appeals. That statute reads:

“The court may reverse or modify the decision
if substantial rights of the Appellant have been
prejudiced because: (a) the administrative
findings, inferences, conclusions or decisions are
(b) clearly erroneous in view of the reliable,
probative and substantial evidence on the whole
record.”

In reviewing findings under the clearly erroneous standard, the Court has
adopted the following three part test:

“First, the Court will review the record to see if
the findings are supported by substantial
evidence. Second, if the findings are supported
by substantial evidence we will determine if the
trial court has misapprehended the effect of the
evidence. (Citation omitted). Third, if
substantial evidence exists and the effect of the
evidence has not been misapprehended the Court
may still find that “fa] finding is ‘clearly
erroneous’ when, although there is evidence to
support it, a review of the record leaves the
court with the definite and firm conviction that a
mistake has been committed.” U.S. v. U.S.
Gypsum Co., 333 U.S. 364, 68 S.Ct. 525, 92
L.Ed. 746 (1948).



Interstate Production Credit v. DeSay, 830 P.2d 1285, 1287 (Mont. 1991):

“The credibility and weight accorded evidence
and witnesses by the trial court must be given
great weight on appeal.” Morning Star
Enterprises v. R.H. Grover, 805 P.2d 553, 558
(Mont. 1991) (Emphasis added). “This Court’s
function is not to substitute its judgment for the
trier of fact.” Interstate, 820 P.2d at 1287.

“When conflicting evidence is presented, the
scope of review is to establish whether
substantial evidence supports the lower court’s
findings, not whether the evidence may support
contrary findings.” Smith-Carter v. Amoco Oil
Co., 813 P.2d 405, 408 (Mont. 1991). The
lower court is recognized as having “the duty to
resolve conflicts in the evidence.” Wood v.
Ulmer’s Car & Truck, 769 P.2d 1264, 1268
(Mont. 1989).

Substantial evidence has been defined as:

[Tlhat evidence that a reasonable mind might
accept as adequate to support a conclusion.

Davis v. Church of Jesus Christ of Latter Day Saints, 796 P.2d 181, 184
(Mont. 1990). Although evidence may be inherently weak and conflicting,
it may still be considered substantial. Whiting v. State, 810 P.2d 1177,
1181 (Mont. 1991).
A Court:

“will not overturn findings of fact and

conclusion of law if supported by substantial

evidence and by the law.” Toeckes v. Baker,

611 P.2d 609, 611 (Mont. 1980).

When the:



“[c]ourt find[s] substantial evidence to support
the findings of fact . . . the appellant must
demonstrate a misapplication of law to prevail
on appeal.” Id. “The conclusions of law must
be founded on and supported by the findings of
fact.” Farmers, Inc. V. Dal Machine and
Fabricating, Inc., 800 P.2d 1063, 1065 (N.M.
1990).

The Union argued that the Board of Personnel Appeals, in adopting
the two-prong test described in the City of Billings, supra, violated the
MAPA because the Agency did not follow specific procedures such as
notice, hearing and publication when adopting rules. It is the ruling of this
court that since the Supreme Court 1n the City of Billings, supra, utilized
the two-prong test as adopted by the Board of Personnel Appeals, this court
will not overturn the standard utilized by the Supreme Court in the City of
Billings. Thus, the two-prong test as adopted by the BPA in the City of
Billings, did not violate the MAPA.

The Union next argued that the two-prong test as adopted and
applied by the Board of Personnel Appeals in the City of Billings, supra,
engrafts additional and contradictory requirements on the collective
bargaining statute, which were not envisioned by the legislature. On that
basis, the Union argues that the two-prong test 1s out of harmony with the
Public Employees Collective Bargaining Act and therefore, is invalid. It is

the opinion of the court that the two-prong test as enunciated in the City of

Billings, supra, case did not engraft additional or contradictory



requirements on the Montana Collective Bargaining Act, and thus, the two-
prong test is not invalid.

The Union also argued that the Petition For Judicial Review and
relief sought by the City is in violation of the state and federal Constitution
that prohibits passage of any ex post facto law or law impairing the
obligation of contracts. As will be established in this Order, the court
affirms the decision of the Board of Personnel Appeals and therefore, it is
not necessary to address the constitutional issues regarding the impairment
of contracts or the ex post facto doctrine raised by the Union.

It is undisputed that the bargaining unit represented by IAFF Local
No. 8 (Union) is described in Article 11, sub-section 2.1 of the collective
bargaining agreement entered into between the Unicn and the City of Great
Falls, with an effective date of July 1, 1993 through June 30, 1995. The
Recognition Clause in the Collective Bargaining Agreement recognizes the
Battalion Chiefs as being members of the collective bargaining unit. The
collective bargaining relationship between the Union and the City of Great
Falls has existed since prior to July 1, 1973. Since at least 1967 and
continuing to the present date, Battalion Chiefs have always been members
of the collective bargaining unit represented by the Union and recognized
by the City of Great Falls.

Section 1.2 of the Collective Bargaining Agreement provides:



“It 1s the purpose of this agreement to achieve
and maintain harmonious relations between the
City and the Union, and to establish proper
standards of wages, hours and other conditions
of employment.”

Article 2, the Recognition Clause of the Collective Bargaining
Agreement under Section 2.1 provides:
“The City recognizes the Union as the exclusive
collective bargaining agent for all union
members, excluding the chief, assistant chief and
fire marshall, and all initial probationary
employees of the Great Falls Fire Department.”
(Emphasis added)
Section 39-31-109 M.C.A., the grandfather clause of the Montana
Public Employee Collective Bargaining Act provides:
“Nothing in the chapter shall be construed to
remove recognition of established collective
bargaining agreements recognized or in
existence prior to July 1, 19737
The Board of Personnel Appeals applied the two-pronged test as
enunciated in City of Billings, supra. The Board of Personnel Appeals
cited the right to self-organization, the wishes of the workers, the long-
standing history, the appropriateness of the unit and public policy and held
that the “grandfather clause” protects the Battalion Chiefs and denied the
City’s Petition to remove the Battalion Chiefs from the unit. The decision
of the Board of Personnel Appeals is hereby affirmed.
In City of Billings v. Billings Firefighters, Local No. 521, 200 Mont.

421, 651 P.2d 627 (1982) the Montana Supreme Court held that Section



39-31-109 M.C.A. recognizes all bargaining agreements in existence on
July 1, 1973. The court, referring to the recognition clause in the
collective bargaining agreement, stated that by recognizing the agreement
the employer recognizes the unit. The unit does not cease to exist when the
agreement ends. The unit continues to exist until a new unit is formed and
recognized. In the instant case, it 1s undisputed that the collective
bargaining unit has been in existence and remained the same since at least
1967. It is further undisputed that no question of representation was ever
raised by the City in this case.

The two-pronged test enunciated in City of Billings, supra, provides:

(1) Is the position in question that of a
supervisor or management official?

(2) 1If it is, does the inclusion of that position
within the unit become a source of “strife and
unrest” evidenced by actual substantial conflict.
If so, the position will be removed from the
unit. If there is no strife or unrest, the

grandfathered unit will be allowed to remain “as
is.”

The Board of Personnel Appeals ruled the position of Battalion Chief
within the City of Great Falls Fire Department meets the supervisory
employee definition provided in section 39-31-103(11) M.C.A. Although
the Board of Personnel Appeals found that much of the Battalion Chiefs
authority was illusory, the Battalion Chiefs are charged with significant

fire scene management duties. In light of the reliable, probative and



substantial evidence on the whole record, the conclusion of the Board of
Personnel Appeals that the duties of the Battalion Chiefs are consistent with
the duties of a supervisory employee is not clearly erroneous and therefore
is hereby affirmed.

The Board of Personnel Appeals ruled that the position of Battalion
Chief has never approached the definition of “management official” as
defined by §39-31-103 M.C.A. The City has placed limitations on the
Battalion Chief’s authority to operate independently, to exercise discretion
and independent judgment beyond policies handed down from upper levels
of management. In light of the reliable, probative and substantial evidence
on the whole record, the conclusion of the Board of Personnel Appeals that
the Battalion Chiefs are not managers, is not clearly erroneous and
therefore is hereby affirmed.

The Board of Personnel Appeals ruled the inclusion of the Battalion
Chiefs within the bargaining unit has not created conflicts of interest, nor
been a source of strife within the unit. The Battalion Chief’s union
membership has not caused actual substantial conflict. The Board of
Personnel Appeals found that the City did not focus on conflicts within the
unit, but rather on external conflicts, found to have largely been fostered
by the City’s antagonism toward the bargaining unit.

Fire Chief HIROSE testified that when he was a Battalion Chief in

1985, he personally felt conflicted because he felt his allegiance was more

10



to the union than to carrying out functions as a Shift-Commander. There is
no evidence in the record that this “internal personal conflict” of 14 years
ago caused any strife or unrest in the fire department at that time. Indeed,
the fact that Mr., HIROSE now holds the position of Fire Chief would
indicate otherwise. The evidence in the record establishes that a vast
majority of firefighters (47) including every single Battalion Chief affected
by this instant Unit Clarification Petition testified by way of a signed
petition that the inclusion of Battalion Chiefs in the unit was not a source of
strife or unrest and that they all wanted the Battalion Chiefs to remain in
the unit.

The Board of Personnel Appeals cited testimony in the record which
established that prior to becoming Great Falls City Manager, and Great
Falls Fire Chief, JOHN LAWTON and RICHARD MEISINGER
respectively, held the opinion and attitude that Battalion Chiefs should not
be members of the collective bargaining unit. Indeed, prior to filing the
Petition For Unit Clarification, the City unsuccessfully attempted to
bargain the Battalion Chiefs out of the unit.

During MEISINGER’s tenure of twenty-two (22) months, between
15 and 20 grievances were filed as compared to about one grievance per
year before and after MEISINGER was Fire Chief. The Board of
Personnel Appeals ruled that the grievances can be honestly attributed to

MEISINGER’s behavior toward the union and his management style. The

Il



evidence established that prior to coming to Great Falls, MEISINGER had
no experience as a Fire Department Officer within an organized labor
union, or any experience with collective bargaining.

The Board of Personnel Appeals ruled that the overwhelming weight
of evidence supports a finding that to the extent “strife” has occurred, it has
nol been caused by the Battalion Chiefs membership in the union. The
grievances cited merely establish that the differences can be resolved within
the existing framework of the grievance procedure.

Based on the reliable, probative and substantial evidence on the
whole record, the conclusion that the inclusion of Battalion Chiefs within
the bargaining unit has not created conflicts of interest, nor been a source
of strife within the unit, is not clearly erroncous and therefore 1s hereby

affirmed.
Bany

DATED this 30 lay of Hee. ees.

h
= C j@ ZOV(_C?L—\
Marge Johnson

DISTRICT COURT JUDGE

C. Timothy J. McKittrick
David Gliko

12
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MONTANA EIGHTH JUDICIAL DISTRICT COURT, CASCADE COUNTY

)
CITY OF GREAT FALLS, ) w4 aen
GREAT FALLS, MONTANA, ) oo JUN 1 4 7007
CAUSE NO. CDV-96-1472
Petitioner, 3 l (Q&REE%@S BUREAU
Vs, ;
INTERNATIONAL ASSOCIATION ;
OF FIREFIGHTERS LOCAL )J RECEIVED
UNION NO. 8, )
Ressondent 3 ORDER JUN 0 8 2001
espondgent.
p 3 Qgandards Bureau

o s sl s o

This matter was before the Court May 1, 2001, on the Petitioner’s Motion to Remand
this matter back to the Department of Labor and Industry/Board of Personnel Appeals to receive
and consider additional evidence, and on the Respondent’s Motion to Reinstate Judge Marge
Johnson's January 3, 2001, Order which was vacated by this Court by Order dated February 5,
2001, The Petitioner was represented by David Gliko and Patrick Watt. The Respondent was
represented by Timothy J. McKittrick.

This matter was originally before the Court on a Petition for Judicial Review of a
decision of the Board of Personnel Appeals which was rendered on November 20, 1996. The
issue before the Board of Personnel Appeals was whether or not the Battalion Chiefs of the
Great Falls Fire Department should remain a part of the Respondent’s bargaining unit. The
Petitioner had filed a petition on June 16, 1994, requesting that the position of Battalion Chief
be removed from the Respondent’s bargaining unit. The Board of Personnel Appeal’s Order
rejected the Petitioner’s petition and this Petition for Judicial Review followed.

The Court’s predecessor, Judge Marge Johnson, held a hearing on the Petition for
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Judicial Review on April 15, 1998. At the hearing she orally indicated that she was affirming
the decision of the Board of Personnel Appeals. An actual written order was not signed by
Judge Johnson until December 30, 2000, two and one half years after the hearing. Judge
Johnson’s Order was not filed with the Clerk of Court until January 3, 2001. Judge Johnson’s
last day in office was December 31, 2000.

On January 22, 2001, the Petitioner filed a Rule 59 Motion requesting the Court vacate
the January 3, 2001, Order so as to allow the Board of Personnel Appeals to consider changes
in circumstances which had occurred since the Board, and the Court, had heard this matter. In
the alternative, the Petitioner requested that the Court vacate and amend the January 3, 2001,
Order in favor of the Petitioner.

On February 1, 2001, the Court received an order from the Montana Supreme Court in

Schmit-Lorenz v, Mid-Century Insurance Co., No. 00-345; another case in which Judge Johnson

signed an order while still in office - but which did not get filed by the Clerk of Court’s office

until January 3, 2001, In Schmit-Lorenz the Montana Supreme Court indicated that any orders

signed by Judge Johnson before December 31, 2000, which were not docketed until after
January 1, 2001, must be stricken - as Judge Johnson was without authority to file any orders
past December 31, 2000. On February 3, 2001, the Court issued an Order in this matter
informing the parties of the Schmit-Iorenz decision, and allowing the parties to submit additional
motions and memorandum.

The Court has reviewed the motions, briefs, affidavits, and oral arguments of the parties.
Additionally, the Court takes judicial notice, pursuant to Rule 201(d), M.R.E., of this Court’s

Order dated March 27, 2001, issued in International Associations of Firefighters Local No. 8 and

Kelly Hunter v. City of Great Falls, Cause No. ADV-97-349(b), in which the Union contested,

among other things, the validity of the recommendations of a Battalion Chief regarding the
termination of the employment of a probationary employee. The affidavits filed in this case, and

the above-mentioned March 27, 2001, Order, present material evidence related to the issues of

RECEIVED

JUN 0 8 2001
Standards Bureau
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whether the Battalion Chiefs desire to remain in the Union, and whether there 1s strife within
the Union because of the continued inclusion of the Battalion Chiefs as members of the
bargaining unit. This evidence did not exist at the time of the underlying administrative
proceedings.

Section 2-4-703, MCA, states:

If, before the date set for hearing, application is made to the court for leave to

present additional evidence, and it is shown to the satisfaction of the court that

the additional evidence is material and that there were good reasons for failure

to present it in the proceeding before the agency, the court may order that the

additional evidence be taken before the agency upon conditions determined by the

court. The agency may modify its findings and decision by reason of the

additional evidence and shall file that evidence and any modifications, new

findings, or decisions with the reviewing court.

The Court’s February 5, 2001, Order established May 1, 2001, as the hearing date in this
matter. The Petitioner filed its Motion to Present Additional Evidence pursuant to §2-4-703,
MCA, on April 2, 2001. Although the Court has expressed concern that the Petitioner did not
file its motion at the time it became aware of the additional evidence (as early as April of 2000),
the Court finds that the Petitioner did file its motion in a timely manner pursuant to §2-4-703,
MCA.

Based on the Court’s finding that there is material additional evidence for which there
were good reasons for failure to present such evidence at the administrative proceedings, and
based on the Petitioner’s timely filing of its motion concerning the additional evidence, the Court
is remanding this matter back to the Department of Labor and Industry for further proceedings.
The Court defers to the Department of Labor and Industry’s procedures as to whether the Board
of Personnel Appeals or some other entity within the Department will handle the remand.

The Department of Labor and Industry shall have 60 days from the date of transmittal
of this Order, exclusive of relevant time periods allowed under the Montana Rules of Civil
Procedure, to complete the evidentiary hearing in this matter. The Department shall have 30

days following the evidentiary hearing to file with the Court any new evidence received; and any

modifications, new findings, or decisions by the Department related to this matter.

3 RECEIVED
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Standards Bureay
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If the Department is unable to meet the above deadlines, the Department shall appear
through counsel and file the appropriate motions for relief under this Order. Such motions shall
be supported by affidavit showing good cause why any terms of this Order cannot be met.
Additionally, such motions shall specifically provide the Court with a proposed order setting
forth the terms and conditions the Department feels are reasonable.

Upon the Department’s filing of additional evidence, modifications, new findings, or
decisions, the Court will conduct a scheduling conference to effect a timely resolution of this
matter.

Based on the foregoing discussion, the Respondent’s Motion to Reinstate Judge Johnson’s
January 3, 2001, Order is denied.

IT IS HEREBY ORDERED that:

1. The Petitioner’s Motion for Remand is GRANTED as set forth above.

2. The Respondent’s Motion to Reinstate Judge Johnson’s January 3, 2001, Order
is DENIED.

DATED this <//%) _ day of()zx/zl/ , 2001.
V4

JUELIE MACEK
DISTRICT COURT JUDGE

ce: Patrick Watt
David Gliko
Timothy J. McKittrick
Department of Labor and Industry

RECEIVED
4 JUN 0 8 2001
Standards Bureau



STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

CITY OF GREAT FALLS,
GREAT FALLS, MONTANA,

Petitioner,
ORDER ON REMAND

VS,

INTERNATIONAL ASSOCIATION
OF FIREFIGHTERS LOCAL
UNION NO. 8§,

i vt e et et St et M S e

Respondent.

The above captioned matter came before the Board of Personnel Appeals on June 28,
2001, pursuant the June 8, 2001, “Order” of the District Court of the Eighth Judicial District, in
and for the County of Cascade. Said “Order” remanded this matter back to the Montana
Department of Labor and Industry for a supplemental evidentiary hearing into . . . whether the
Battalion Chiefs desire to remain in the Union, and whether there is strife within the Union
because of the continued inclusion of the Battalion Chiefs as members of the bargaining unit.”

[n addition to the above-directive said “Order™ stated that “[tthe Court defers to the
Department of labor and Industry’s procedures as to whether the Board of Personnel Appeals or
some other entity within the Department will handle the remand.”

This matter is subject to the jurisdiction of this Board, and so, in accordance with the
“Order” of the District Court, the Board directs as follows:

1. 1T IS HEREBY ORDERED that this case is remanded to the Hearings Bureau of
the Montana Department of Labor and Industry for assignment of a Board
hearings officer to conduct a supplementary evidentiary hearing into . . . whether
the Battalion Chiefs desire to remain in the Union, and whether there is strife
within the Union because of the continued inclusion of the Battalion Chiefs as
members of the bargaining unit.”

2, IT IS FURTHER ORDERED that the assignment of a hearings officer and the
taking of the supplementary evidence be expedited in order to comply with the
sixty (60) day deadline set by the Court in its “Order” of June 8, 2001.



Dated this & ¢&4ay of June, 2001.
BOARD OF PERSONNEL APPEALS

7

w /) Lz

‘?”W JackHolsfrom 2w
‘& Presiding Officer

CERTIFICATE OF MAILING

1, Dpoel, B . f%@&m&& , do hereby certify that a true and correct
copy of this document was mailed to the f@ﬁlowing onthe 287 day of June, 2001,

Patrick Watt

Attorney at Law

P.O. Box 2269

Great Falls. MT 59403

Dawvid Giiko
P.O. Box 5021
Great Falls, MT 59403

Timothy J. McKittrick
Attorney at Law

P.O. Box 1184

Great Falls, MT 59403
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RECEIVED SEP 4 2001
IN THE SUPREME COURT OF THE STATE OF MONTANA

No. 01-363 L % -
0 J . : - j ﬁ? '}‘;!sa.‘
INTERNATIONAL ASSOCIATION OF FIREFIGHTERS, AUG 39
LOCAL NO. 8, 3 U <0ey
45 .
Petitioner, 'Ltﬁxg,;%u;%zégé
G
V. ORDER

THE EIGHTH JUDICIAL DISTRICT COURT,
CASCADE COUNTY and THE HONORABLE
JULIE MACEK, Presiding Judge, and THE CITY OF
GREAT FALLS, MONTANA,

Nt Nt Mg’ M’ Nt St Mgt N N vt Mot N S

Respondents.

The Applicant, International Association of Firefighters, Local No. 8, has petitioned
this Court for Supervisory Control pursuant to Rule 17, M.R.App.P.

In support of its application, the Association informs this Court that the State Board
of Personnel Appeals affirmed 3 hearing examiner's decision which
City of Great Falls to remove Battalion Chiefs from its collective bargaining unit and that
that decision was affirmed on judicial review by the District Court, the Honorable Marge
Johnson presiding, on December 30, 2000. The Association alleges, however, that on
February 35, 2001, Judge Johnson's replacement, the Honorable Julie iviacek, struck Judge
Johnson's order and judgment sua sponte and requested additional motions and briefs. On
June 4, 2001, Judge Macek denied the Association's motion to reinstate Judge Johnson's
order and granted the City's motion to remand the case back to the Department of Labor for
additional evidence. The Department of Labor has now entered a scheduling order and
briefing schedule.

The Association contends that this Court should exercise supervisory control and stay
further proceedings before the Department of Labor because the District Court acted in

violation of law and that absent actton by this Court to apply the law correctly, the parties



will be forced to a needless cycle of trial, appeal, and retrial. It is the Association's position
that Judge Macek misapplied the law when she concluded that this Court's order in Schmit-
Lorenz v. Mid-Century Insurance Company,No. 00-345, required that Judge Johnson's order
be stricken. According to the Association, the District Court erred as a matter of law for the
following reasons:

1. Schmit-Lorenz was erroneously decided because Judge Johnson's order was signed
while she still held office and had authority to act.

2. Schmit-Lorenz did not apply to oral judgments and, therefore, Judge Johnson's
April 15, 1998, oral judgment in the Association's favor should be enforced.

3. Because this case was tried and a decision rendered, principles of res judicata
preclude remanding to the Department of Labor for further consideration.

The Association offers additional reasons why Judge Macek acted incorrectly.
However, those arguments are factually based and not appropriate for resolution by
supervisory control.

This Court has considered the Association’s application for a Writ of Supervisory
Control and concludes that it is appropriate that a summary response be filed. Therefore,

IT IS HERERBY ORDERED that:

1. The City of Great Falls shall respond to those claims made by the Association and
identified in paragraphs 1 through 3 of this Order within 14 days from the date of this Order.

2. The unit clarification proceedings currently pending before the State of Montana
Board of Personnel Appeals in the case entitled In The Matter of the Unit Clarification No.
8-94, City of Great Falls, Great Falls, Montana, Petitioner, v. International Association of
Firefighters Local No. 8, Defendant, are stayed pending our disposition of the Association's
application in this matter.

3. The Clerk of Court is directed to notify the parties of this Order by mailing a copy
to Timothy J. McKittrick, P.O. Box 1184, Great Falls, Montana 59403; Patrick R. Watt, P.O.

Box 2269, Great Falls, Montana 59403; David Gliko, P.O. Box 5021, Great Falls, Montana
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59403; and The Honorable Julie Macek, Cascade County Courthouse, Great Falls, Montana
59401.
DATED this & Nay of August, 2001.

Justices

Justice Jim Rice did not participate in this matter.
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No. (3]1-365

IN'THE SUPREME COURT OF THE STATE OF MONTANA

oz i 17 FILED

JAN 31 2002

N d?d/ sz‘f/z
SRS MBENESauR.

OPINION

INTERNATIONAL ASSOCIATION
OF FIREFIGHTERS, LOCAL NO, 8,

Petitioner,
v,

THE EIGHTH JUDICIAL DISTRICT COURT, AND
CASCADE COUNTY, and THE HONORABLE JULIE
MACEK, Presiding Judge, and THE CITY OF

GREAT FALLS, MONTANA,

ORDER

Pt MmNt e et Nt Nt St Nt St o N N

Respondents,

q1 The Petitioner, International Association of Firefighters, Local No. 8, has pettioned
this Court for a Writ of Supervisorv Control over the Respondents, the District Court for the
Eighth Judicial District in Cascade County, and the Honorable Julie Macek, presiding judge.
In support of its petition, the Union submits the following facts which are in all relevant
particulars undisputed by the Respondents.

| 92 On July 16, 1994, the City of Great Falls filed a unit clerificarion petition with the
Department of Labor, Board of Personnel Appeals, in an effort to have Battalion Chiefs
removed from the collective bargaining unit reprasented by the Union, Following a he2aring
and the presentarion of evidence, the Department's hearing examiner returned a
recommended order in favor of the Union. That decision was appealed to the Board of

Personnel Appeals which affirmed the hearing examiner and denied the City's petition to
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remove the Battalion Chiefs from the collective bargaining unit.

0“ The City then filed a petition for judicial review in the District Court for the Eighth
Judicial District in Cascade County. Following oral argument before the Henorable Marge
Johnson, Judge Johnson pronounced orally that she would affirm the Board of Personnel
Appeals. That pronouncement was entered in the minutes of record in the District Court.
However, Judge Johnson did not reduce her order to writing until December 30, 2000, Judge
Johnson's term of office expired at miduight on December 31, 2000, and her wrirten order
was officially filad with the Clerk of the District Court on January 3, 2001.

4 On February 3, 2001, the Respondent, the Honorable Julie Macek, Judge Johnson's
successor, struck Judge Johnson's order and judgment and directed that the parties file
additional motions and briefs. She did so in reliance on this Court's pricr order in Scimiz-
Lorenz v. Mid-Century Ins. Co., No. 00-343 (dated Jarnuary 30, 2001}

95  Following Judge Macek's order, the Union filed a motion toreinsiate Judge Jolinson's
order and the City filed a motion to remand this case back to the Departnent of Labor for
additional evidence on the unit clarification clause issue, On June 4, 2001, Judge Macek
denied the Union's motion and granted the City’s motion,

16 The Union next petitioned this Ceurt for supervisory coatrol pursuant to Rule 17,
MR.App.P. It comended that supervisory control is necessary because the District Court
erred as a matter of law and its error will force the parties to incur the expense of a neediess

eycle of trial, appeal and retrial. Forits contention that this Court should aceept supervisory
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control, it relies on our deciston in Plumb v. Fourth Judicial Dist Court (1996), 279 Mont.
363, 927 P.2d 1011, where we held rhat supervisory coatrol should Issue to correct a mistake
of law where there is no plain, speedy or adequate remedy at law, We conclude that based
on our decision in Plumbd and those authorities cited in the Petitioner's brief, this is an
appropriate case in which to exercise supervisory control.

DISCUSSION

a7 Did the District Court err when it struck Judge Johnson's order afﬁrmi‘ng the dacision
of the Department of Labor, Board of Personne! Appeals?

98 The Union contends that Judge Macek misconstrued our order in Schmir-Lorenz
because, by its terms, it did not apply to an oral prenouncement oI 2 formerly-presiding judge
and that the facts in Schmit-Lorenz which involved summary judgmeat are distinguishable
from the facts in this case based on its procedural history. Finally, the Union contends that
Schmit-Lorenz was incorrectly decided and is an inadequate basis for the action taken by the
District Court. It contends that every act which was within Judge Johnson's power was
performed during her term of office and that the ministerial function of filing Judge
Johnson's order was the responsibility of the Clerk of Court pursuant to § 3-3-301(1){d).
MCA_ According to the Union, the Clerk of Court, Nancy Morton, had full authority 1¢
perform that function when the order in this case was filed on January 3, 2001,

79 [n response, the City of Great Falls contends that the issues raised by the Union's

petition are moot because, in the course of administrative reorganization, the Battalion Chief
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position has been gliminated. Altemnatively, the City contends that Judge Schnson's order was
ineffective because 1t was not filed urtil fter her term of office expired.

W10 We observe thar whether the Battalion Chief position has been legally eliminated is
the subject of an Unfair Labor Practices Act claim filed by the Union with the Beard of
Personnel Appeals and that the outcome of that claim is dependent to some extent on the
validity of Judge Johnson's order affirming the Board's original decision, Therefore, the
City's argument ragarding mootness is circular and not well taken.

911  We limit our consideration in this case to the issue of whether Judge Johnson's order
signed on December 30, 2000, during the legal term of her office was binding or the parties
even though not filed with the Clerk of Court until January 3, 2001, after the expiration of
Judge Johnson's term of office.

$12  The states generally recogmize that judgments undergo three phases of final
development: 1) rendition; 2) reduction to wnting; and 3) entry. However, states vary in their
determination of the stage at which judgments bind the partise before the co
€13 The Court of Appeals of Texas has held that ajudgment is "rendered” when the matter
submitted to it for adjudication is officially announced either orally in open court or hy
memorandum filed with the clerk. n re Marringe of Wilbura (Tex. App. 2000), 18 8.W.34
§37, 840. Further, the judgment becomes effective onge it is rendered. General Elec.
Capital Auto Fin, Leasing Servs., Inc. v. Stanjield, No. 12-00-00367-CV, 2001 WL $00058,

at *2 (Tex. App. July 11, 2001). The entry of judgment is simply the ministerial act which
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furnishes enduring evidence of the judicial act of rendition. Swwre v. Macias (Tex. Apn.
1994), 791 S.W.2d 325, 329, Thus, a2 wriitten judgment signed by the trial judge is not a
prerequisite to the finality of a judgment. #ilburn, 18 S W.3d at 841.
914  California appears to follow the same line of reasoning. In Bank One Texcsv. Pollack
(Cal. Ct. App. 1994), 29 Cal.Rptr 24 510, 512, the California court stated:

The rendition of a judgment is a judicial act, and a judgment thus has full force

and effect once it has been rendered, regardless of whether it hias been entered.

Entry simply provides record evidence of a judgment. {Citations cmitted.]
{15  These authorities are cited for the general principle articulated and not based on the
similanty of their facts to those in this case.
916  Forpurposes of conmencing time periods, 1t appears that a majority of states require
that a judgment or order be entered or filed to take effect. The prevailing concerns appear
to be: 1) ensuring that the judgment is final and parmanently evidenced through court record
(Davis v. Davis (Md. 1994), 646 A.2d 365, 370); and 2) establishing a fixed date from which
the time for appeal begins. For most of the states which share this position, the acwal filing
of the judgment or order in the clerk of court’s office, in compliance with Rule 58 of the
rules of civil procedure, constitutes the “eniry of the judgment” for purposes of computing
the time within which the notice of appeal must be filed. See Holmes v. Powell (Ala. 1978),
363 Se.2d 760, 761. Once again, these cases are cited for their geneial principle and not for
their factual similarity to this case.

§17  Based on our review, the case most directly on point te the facts in this case is Cirro
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Wrecking Co. v. Roppole {111 1992), 603 N.E.2d 544. There the [{lneis Supreme Court

concluded that:

[Wihere the trial judge requires the submission of a form of writter: judgment
to be signed by him, the clerk shall make a nowation to that effect and the
judgment becomes final oniy when the signed judgment is filed with the clerk.
Until that time, the judgment remains pending and subject to the trial judge's
revisions. The actual entry of the judgment by the clerk, however, isbut a
ministerial function and does not affect the validity of the judgment. Thus, a
judgment otherwise properiy rendered during the pendency of 2 judge’s term
is valid even though it 1s actually entered by the clerk following the trial
judge’s vacation of office. That must be so because the judicial authority
repesed in a trial judge in the proper functoning of his office {n rendenng
judgment cannot be dependent upon the ministerial function of the court’s
clerk in recording that fact. It must also follow that, because the judicial
authority is exercised exclusively by the trial judge during the pendency of his
office, that authority ceases when the office is vacated. [Citations omitad.}

Cirra, 605 N.E.2d at 550.

18

We agree with the Ilinois Court that the filing of the district court's order is merely

a ministerial function which in this case was performed by a duly suthorized clerk of court.

The judgment in this case was otherwise properly rendered by Judge Johnson dunng the

pendency of her term and was binding on the parties at that point even though entered by the

clerk following her vacation of office. We also conclude, however, that for purposes of

commencing time periods, judgments shall continue to take effect from the date on which

they are filed with the clerk of court so that a fixed date is esablished and known 10 the

parties.

919

Forthese reasons, we accept supervisory control over the District Court for the Erghth

Judieial District, the Honorable Julic Macek, presiding, and reverse the order of the District

G
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Court which set aside the order of the Honorable Marge Johnson, dated December 30, 2000,
which affirmed the decision of the Department of Labor, Board of Personnel Appeals. We
decling to address the remaining 1ssues presented by the Union's petition for supervisory
control assuming that their disposition will be recensidered following the reinstatement of
Judge Johnson's order and consideration of the procedural effect that follows from its
finality.

€20 Tothe extent that ourpricrunreported order in Schmi-Lorenz is inconsistent with this

decision, it should not be relied upon to resolve the rights of other litigants.

Dated this . 3%“\) day of Jenuary, 2002.
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// Justices
/
Justice Jim Rige did not partidipate in this matter.
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fustice Patricia O. Cotter specially concurs.

92t I concur in the result reached by the majority. [ write separately to state that we
appreciate that Judge Macek acted appropriately in initially resolving this matter in reliance
upon the Order issued in ScAmit-Lorenz, We regret the additional workload assumed by
Judge Macek, who was charged with rehearing dozens of maters, all as a result of the
Sehmit-Lorenz Order._ However, [ believe the result reached here is the better reasoned
response to the unique question of whether an Order executed prior o the conclusion of a

judge’s term, but filed afier the conclusion of that ter, is valid and effective.

i LT

Justice

Justice James C. Nelson joins in the foregoing concurrence.

Chiaef Justice Xarla M. Gray joins in the foragoeing concurrencs.




