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Mr. Justice William E. Hunt, Sr., delivered the Opinion of 
the Court. 

This is an appeal by the Montana Public Employees 

Association (MPEA), appellant, from an adverse decision by 

the Board of Personnel Appeals (BPA) , respondent, and the 

decision of the District Court affirming the order of the 

BPA, that excluded certain employees from a labor bargaining 

unit. 

11e affirm. 

Two issues ar·e present.ed on appeal. They are: (1) 

Whether the District Court erred in affirming the agency 

decision that a change of exclusive representatives nullified 

the applicability of the grandfather clause provided for in § 

39-31-109, MCA; and (2) Whether the District Court erred in 

denying the appellant's application to present additional 

evidence. 

Prior to November 1979, the employees at Montana State 

Prison were represented in collective bargaining by the 

American Federation of State, County, and Municipal 

Employees, AFL-CIO. This representative was decertified and 

replaced by the MPEA in November 1979. After the 

representative of the employees changed, the Labor Relations 

Bureau of the Montana Department of Administration filed a 

petition for unit clarification of the labor bargaining unit 

before the BPA. The pet.ition sought a determination that 

certain classes of employment positions at Montana State 

Prison were "supervisory employees" and therefore should be 

excluded from the labor bargaining unit. 

A hearing examiner of the BPA determined that positions 

titled "correctional lieutenants" -.rere 11 supervisory. 11 The 
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appellant filed exceptions t.o t:his determination and the 

rna t ter was then appealed to the BPA. The appellant argued 

before the board that a grandfather clause, § 39-31-109, MCA, 

contained in the r-'!ontana Public Employees Collective 

Bargaining Act, §§ 39-31-101 through 39-31-409, MCA, 

preserved the existing bargaining unit and precluded unit 

clarification. This argument was not made before the hearing 

examiner. After hearing and considering the matter the Board 

ruled that the change of representatives for the bargaining 

unit removed the existing unit from the application of the 

grandfather clause. The hearing examiner's proposed order 

was then adopted as final order. The MPEA then 

petitioned for judicial :review. 

Before 

stayed and 

judicial review 

the review w2s 

began, the agency order 

held in abeyance pending 

was 

the 

outcome of City of BilJ v. Billings Firefighters Local 

No. 521 (Mont. 1982), 651 P.2d 627, 39 St. Rep. 1844. That 

case involved the grandfather clause as it pertained to 

bargaining units and bargaining agreements in existence in 

1973, tbe effective date of the Act. After City of Billings 

was decided judicial review commenced. The appellant 

petitioned for leave to present additional evidence based on 

City of Billings. The District Court denied the request 

ruling that no good cause had been shown and affirmed the 

agency final order. It ruled that the Board's interpretation 

that a change of representative results in a loss of 

grandfather status was rational and not an abuse of 

discretion. This appeal followed. 

Issue no. 1 concerns the propriety of the decision of 

the BPA that a change of representative nullifies application 

of the grandfather clause. In 1973, the Montana legislature 
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enacted a law governing collective bexgaining for public 

employees. This law is contained in §§ 39-31-101 through 

39-31-409, !1CA, the Mont.ana Public Employees Collective 

Bargaining Act. Several provisions of this Act are relevant 

here. First, the policy of the Act: 

"39-31-101. Policy. In order to promot.e public 
business by removing certain recognized sources of 
strife and unrest, it is the policy of the State of 
Montana to encourage the practice and procedure of 
collective bargaining to arrive at friendly 
adjustment of all disputes between public employers 
and their employees.• 

Next, pursuant to national labor policy, as set forth in 

the National Labor Relations Act, 29 U.S.C. § 151, et seq. 

(1976), the Montana Act specifically excludes supervisory and 

management employees from the definition of "public 

employee." Section 39-31-103 (2) (b) (iii), MCA. Only public 

employees are allowed to bargain collectively. Section 

39-31-201, MCA. Supervisory and management employees viere 

effectively denied members.hip in collective bargaining units. 

See, City of Billings v. Billings Firefighters Local No. 521 

(Mont. 1982), 651 P.2d 627, 629, 39 St.Rep. 1844, 1845. 

The last provision applicable here is the grandfather 

clause: 

"39-31-109. Existing collective bargaining 
agreements not affected. Nothing in this chapter 
shall be construed to remove recognition of 
established collective bargaining agreements 
already recognized or in existence prior to July 1, 
1973." 

The Board of Personnel Appeals held that this statutory 

provision does not apply vlhen there has been "such a change 

of exclusive representatives in a grandfathered agreement and 

bargaining unit." "Such a change" meaning election and 

certification of a new exclusive representative. 
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The Board of Personnel Appeals argues that a change of 

exclusive representatior. nullifies the applicability of the 

grandfather cl.ause as t:O preserving the unit. The Board 

argues that the term "recognized," in its technical labor 

vernacular, applies only to representatives and it therefore 

follows that, because uni t.s are not 11 recognizedr" the 

legislature did not interd to preserve units by enacting the 

grandfather clause. This interpretation of the law is 

rational. The word "recognized" as used in § 39-31-109, MCA, 

is a term of art used in labor as referring to a 

representative. The EPA decision also is in line with 

rel.evant portions of the acts set forth above which, in 

effort to remove causes of strife and unrest, exclude 

supervisory employees f::::'orn bargu ining units. We hold that 

the District Court did not err in affirming the agency 

decision. 

Issue no. 2 need not be considered or decided here 

because the resolution of issue no~ 1 negates the need for 

additional evidence based on Ci 
--'C . ..C..L 

of Billinos to be received 

in this case. 

The District Court is affirmed. 

We Concur: 

~ 
1.-,lv~?L~ 
Chief Justice · 

/ 
'.'. I ' I I \ t. . ) I ;· I 
/!:'./(:I j 

I 
! 

' ' \ ·il ,y. ( __ .,.,-L_ 
·,' \ 
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IN 'l'HE DISTRIC1: COURT OF THE FIRST JUDICIAL DISThRil!Jf!JN[L AP 

OF THE STA.'rE OF MONTANA PfALS 
IN AND FOR THE COUNTY OF' LEWIS AND CLARK 

* * * * * * * * * * * * * * * 
IN THE MATTER OF THE UNPI' ) 
CLARIFICATION NO. 6-80, b10NTANA ) 
PUBLIC EMPLOYEES ASSOCIA'I'ION ) 

) 
PETITIONER ) 

) 
vs., ) 

) 
DEPARTl'!ENT OF ADl'!INIS:I'RATION, ) 
LABOR REI,ATIONS BUREAU: AND 'rHE ) 
BOARD OF PERSONNEL APPEALS 

RESPONDENTS 

NO. 47495 

NOTICE OF ENTRY OF JUDGMENT 

* * * * * * * * * * * * * * 
12 TO: MONTANA PUBI,IC J':MPLOYEES ASSOCIATION AND rl'S ATTORNEY OF 

RECORD; 
13 DEPARTNENT OF ADMINISTRATION, LABOR RELATIONS BUREAU AND ITS 

ATTORNEY OF RECORD; AND 
14 BOARD OF PERSONNEL i\PPEALS AND ITS ATTORNEY OF RECORD. 

15 Notice is that on the 

16 1984, this court entered j in favor of 

day of ·?~fxf.i.{ 
ij 1 

Department of Admin-

17 Bureau, and Board of Personnel Appeals 

18 and the Montana Pub Employees Association, a true and 

19 correct copy of which is attached to this Notice and served upon 

20 you. 

CLARA GILREATH. Clerk of Court 

, Deputy 

' 25' 

* * * * * * * * * * * * * * * 
26 

CERTIFICATE OF SERVICE 
27 

28 
rrhis is t.o ·that the was duly served by mail 

s of record at their address or addresses this 
29 

39) 
3W .. ~-"'"-' 

I ' . 
32 

CLARA GILREATH. Clerk of Court 

\ 

, Deputy 
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IN THE DISTRIC'I' COURT OF THE FIRST JUDICIAL DISTRICT 
OF' THE STA'I'E OF MONTANA 

IN AND FOR THE COUN'IY OF LEWIS AND CLARK 

* * * * * * * * * * * * * * * 
IN THE HATTER DB" 'I'HE UNIT ) 
CLARIFICATION NO. 6-80, MONTANA ) 
PUBLIC EMPLOYEES ASSOCIATION ) 

) 
PETITIONER ) 

) 
vs. ) 

) 
DEPARTMENT OF ADHINISTRATION, ) 
LABOR HELATIONS BUHFAU: AND THE ) 
BOAHD OF PERSONNEL APPEALS ) 

) 
RESPONDENTS ) 

NO. 4 7495 

JUDGMENT 

* * * * * * * * * * * * * * * 
This cause came be court for hearing on June 7, 1984, 

on a for judicial review. Barry L. Hjort of Helena, 

Montana represented Public Employees 

Association. Jayne ll of Helena, Montana represented 

respondent of 

17 and James E. Gardner of Helena, ~1ontana represented respondent 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Board of Personnel The parties filed briefs and argued 

the issues on June 7, 1984, and the court, after oral argument and 

consideration of the entered order dated July 6, 1984 

be entered in accordance 

therewith: 

IT IS ORDEHED, AD,JUDGED, AND DECREED: 

1. 

2. 

3. 

The final the Board of Per·sonnel Appeals in the 
matter of unit clari #6-80 entitled "Department 
of , Labor Relations Bureau Petitioner v. 
Montana Public Employees Association, Respondent," and 

November 16, 1981, is affirmed and sustained. 

Petitioner's application to present additional evidence 
filed herein on May 21, 1984, is denied. 

'I' he June 24, 1982, is vacated. 

Dated this 

I 
13 



II 
!: 

1 

2 

3 

4 

5 

6 

71 
I 

CEIVED 
,J' L , 9 1984 

BOARD OF PERSONNEL APPEALS 
lN THE DISTRICI' COURT OF Tf!E FIRST JUDICIAL DISTRICI' OF THE STATE OF MJNTANA, 

lN AND FOR TE!E COUNTY OF LEWIS AND CLARK. 

lN THE MATTER OF UNIT CL!IRIFICA'l'ION l\10. 6-80 
MJNTANA PUBLIC EMPIDYEES ASSCCIATION, 

Petitioner, 

vs. 

No. 47495 

ORDER 

8 DEPARTMENT OF ADMINISTRATION, LABOR RElATIONS 
BUREAU; AND TilE BOARD OF PERSCNNEL APPEAlS, 

9 
Respondents. 

10 

11 

12 This is a petition for judicial review (see Section 2-4-702, M:::A, et seq.) by 

13 the petitioner, M)ntana Public Employees Association, MPEA, from an adverse 

14 decision it received from the Board of Personnel Appeals, BPA, on November 16, 1981. 

15 The respondent, BPA, a quasi--judicial board created by Section 2-15-1705, 

!€ hearing .:mr:l deterrni:ni.ng issues concerning the 

17 composition of appropriate collective bargaining units under the authority of the 

18 M)ntana Public Employees Collective Bargaining Act, Section 39-31-lOl,et seq. ,M:::A. 

19 The respondent, Labor Relations Bureau of the Departrrent of Administration, 

20 filed a Unit Clarification. Petition pursuant to ARM 24.26.534 on August 18, 1980, 

21 before the BPA alleging th.at certain classes of positions, including those 

22 positions classified as Correctional Lieutenants in the bargaining unit at M)ntana 

23 State Prison, MSP, were st:pervisory and should therefore be excluded from the 

24 appropriate bargaining unit, pursuant to 39-31-103(2) {b) (iii) and (3), MCA. The 

25 preliminary decision of t.."ce BFA hearj .. ng e,:-:..-u:n.isler d2.ted SepterrL":>er 1, 19 81 wa.s tl<.at 

26 the Correctional Lieutenants were supervisory errployees under the Act and should 

27 be excluded from the MSP bargaining unit. The petitioner,HPEA, on September 22, 

28 1981, filed an exception t:o this decision. The exception and only issue, as far 

29 as this Court is concerned, is the contention of MPEA that the Correctional 

30 Lieutenants were wrongfully excluded from tl1e bargaining unit because they were 

31 not "grandfathered in," and that if b'1ey were grandfathered an improper tes·t was 

32 
applied to determine if the lieutenants were supervisory. On this point, the EPA 

held that the grandfather clause of the Public Employees Collective Bargaining 



1 Act, 39-31-101, et seq., has no application whenever there is a change of 

2 exclusive representatives a grandfathered agreenBnt and bargaining unit. In this 

3 case, there had been such a change subsequent to 1973, the effective date of the 

4 Act. The Board said: "The grandfather clause was and is used to protect =ntracts 

5 and bargaining mits in existence in 1973 (the date of the Act). This bargaining 

6 mit was subsequently decertified in 1979 and a new exclusive representative 

7 ! certified. 
' 

This change in the cont~<:ict: and bargaining unit to a ne-:.v exclusive 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

representative negates the applicability of the grandfather clause." 

Inasmuch as the grandfather clause does not apply to respondent in this case, 

the position of Co=ectional Lieutenant was found by the BPA to be exclu::led from the 

bargaining unit pursuant to 39-31-103 (2) (b) (iii) which provides that '"Public 

Employee' does not ITEan:. . (iii) a supervisory employee as defined in subsection 

( 3) of this Section . " 

The grandfather clause is Section 39-31-109 M::A which reads as follows: 

"Existing collective bargaining agreel!Bnts not 
affected. Nothing in this chapter shall be 
constrel:::d to .cerrove recogr1ition of est:ablishe:d 
collective bargaining agreeiTEnts already 
re=gnized or in existence prior to July 1, 1973." 

The recent case of City of Billings v. Billings Firefighters, 39 State 

Reporter 1844, M:>nt._, 651 P.2d 627,632, provides standards for this Court to 

follav in making a dete:rnri..nation as to whether the decision of the BPA relative 

to the grandfather clause should be upheld. 

In Firefighters, our SuprenB Court said, annng other things, as follavs: 

"Pursuant to that statute, (Sec. 2-4-704,M::A) 
findings of fact by an agency have been subject to 
a 'clearly erroneous' standard of review by the 
courts. ~eatland Coun..!Y__.'!:, __ ;BleeJ?:er (1978), 175 
M:>nt. 478, 575 P.2d 48. Conclusions of law are 
subject to an 'abuse of discretion' review. These 
standards differ due to the agency's expertise re­
garding the facts involved and the court's 
expertise in interpreting and applying the law. Davis' 4 
Administrative Law Treatise, §29.01 (1958). 

"Both statutory and case law have employed the 
terms 'clearly erroneous, ' 'abuse of discretion' and 
'substantial credible evidence' in form not entirely 
clear nor consistent. We view this as an appropriate 
opportunity for clarification. 

"Specifically, the factual findings of the BPA will 
be upheld supported by substantial evidence. 
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10 

11 

12 

13 

14 

15 

16 .. 

17 

18 

19 

Section 39-31-409 (4), M:A. MAPA allo.vs factual 
findings to be overturned when they are 'clearly 
erroneous in view of the reliable, probative and 
substantial evidence on the whole record. • 
Section 2-4-704 (2) (e), M:A. We find these tests 
can be harn::an.ized. If there is substantial credible 
evidence in the record, the findings are not 
'clearly erroneous. 1 Under either statute the scope 
of judicial review is the sane. If the record 
contains support for the factual determinations rrade 
by the agency, the courts nay not weigh the evidence. 
They are bcund bY the findings of the agency. 

"In reviewing legal questions, the srope of review 
is broader. Where the intent of statutes is unclear, 
deference will be given to the agency's interpretation. 
Ford Motor Credit Co. v. Milhollin (1980), 444 U.S. 555, 
100 S. ct. 790, 63 L. Ed.2d 22; FCC v. WNCN Listeners 
Guild, et al. (1981), 450 u.s. 582, 101 S. Ct. 1266, 67 
L.Ed. 2d 521. Where it appears that the legislative 
intent is clearly contrary to agency interpretation, the 
courts will not hesitate to reverse on the basis of 
1 abuse of discretion. ' 

"The determination of a bargaining unit involves 
mixed questions of law and fact as is hereafter discussed. 
In reviewing the BPA's findings of fact and conclusions of 
law, we will be bound by the foregoing scope of review. 

"The BPA' s interpretation of section 39-31-109 ,M:A, 
the grandfather clause .is primarily a question of law. 
Therefore, the revie.-ling court should determine whether 
that interpretation involves 1 abuse of discretion. 1 

" 

Therefore, the standard to be applied by this Court is whether the BPA 1 s 

20 interpretation of the grandfather clause is rational, and does not involve an abuse 

21 of discretion. This Court holds that the BPA' s interpretation rreets this standard 

22 as abcve set forth by the Montana Supreme Court in Firefighters. BPA rationally 

23 reasons that the word "reoognition" as used in Section 39-31-109 M:A is a term of 

24 art as used in labcr parlance and can only refer to the exclusive representative of 

25 the unit, MSP. Consequently a change in U1e r.'eprese:nta·tive such as cccurred here 

26 in 1979 results in a loss of grandfather status under the statute. This 

27 interpretation is not "an abuse of discretion" by the BPA. 

28 This Court specifically affinns and sustains the holding of the Board of 

29 
Personnel Appeals as to the "Findings of Fact; Conclusions of Law; and Reccmrrended 

30 
Order," dated September 1, 1981 and the "Final Order" of BPA dated November 16, 1981, 

31 
which not only adopted the foregoing :tl:Entioned Findings of Fact; Conclusions of Law, 

32 
and Re<XliiiD2nded Order but also denied the exception of petitioner as to its 
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2 

3 

4 

5 

contentions under the grandfather clause. 

On May 21, 1984, petitioner filed an application to present additional 

evidence. This is opposed by the respondents. This case was filed on D=cember 16, 

1981. A stay of the BPA decision excluding the Correctional Lieutenants was 

obtained from the Court on June 24, 1982. By virtue of this stay, the Correctional 

6 Lieutenants have rerrained unaffected by BPA's final Order ever since it was made on 

7 I Noverrber 16, 1981. Petitioner was well satisfied with this stayed condition of the 

8 lawsuit and did nothing whatever to prosecute this case to a conclusion for alrrost 

9 2 years. However, on March 6, 1984 1 this Court "rocked the boat" by issuing an 

10 Order which advised the parties that the cause would be dismissed by the Court on 

11 

12 

13 

14 

15 

lS .. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

its own motion if further proceedings were not initiated prior to April 6, 1984. 

This stirred petitioner into action. As is pointed out by respondents, if this 

Court should send the matter back to BPA for presentation of additional evidence, a 

further time delay would ensue, thus giving petitioner a further benefit under the 

stay order. However, regardless of this, this Court does not feel that the return 

of this matter tc BPA for presentation of additional evidence would serve any useful 

purpose under the facts existing here. There is no doubt that the bargaining 

agent was changed subsequent to the year 1973, the effective date of the Act, and 

that is the point relied upon by the BPA in its holding that the grandfather 

clause has no application. Under the Board of Personnel Appeals' interpretation of 

the grandfather clause the protection is lost when the "recognized" exclusive 

representative is changed. Hence, evidence relating to whether the bargaining unit 

was changed in ot..her particulars is irrelevant. As the grandfather clause is 

interpreted by the Board, the change in exclusive representatives voided the grand­

father status previously accorded to tlie bargaining unit. New evidence is not 

necessary. Petitioner does not deny that the exclusive representative has been 

changed. 

The Court, furthermore, finds that petitioner has not shown that there were 

good reasons for its failure to present this "additional evidence" in the proceed­

ings before the BPA. 

The application to pres6<t additional evidence is DENIED. 

Now 1 therefore 1 it is hereby ordered: 
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10 

11 

12 

1. The final order of the Board of Personnel Appeals in the matter of unit 

clarification #680 entitled "Depart:rrent of Administration, Labor Relations Bureau, 

Petitioner v. M:mtana Public Employees Association, Respondent, and dated 

Novenber 16, 1981, is affirmed and sustained. 

2. Petitioner's application to present additional evidence filed herein on 

May 21, 1984, is denied. 

Dated this 6th day of July, 1984. 

13 cc to: 

14 Counsel of record 

15 

16. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 



1 
STATE OF MONTANA 

2 BEFORE THE BOARD OF PERSONNEL APPEALS 

3 IN THE MATTER OF UNIT CLARIFICATION #6-80: 

4 DEPARTMENT OF ADMINISTRATION, 
LABOR RELATIONS BUREAU, 

5 
Petitioner, 

6 
- vs -

7 
MONTANA PUBLIC EMPLOYEES 

8 ASSOCIATION, 

9 Respondent 

FINAL ORDER 

10 * * * * * * * * * * * * * * * * * * * * * * * 
11 The Findings of Fact, Conclusions of Law and Recommended 

12 Order were issued by Hearing Examiner Jack H. Calhoun on 

13 September 1, 1981. 

14 Exceptions to the Findings of Fact, Conclusions of Law 

15 and Recommended Order were filed by Dave Stiteler on behalf of 

16 the Respondent, Montana Public Employees Association, on 

17 September 22, 1981. 

18 After reviewing the record and considering the briefs and 

19 oral arguments, the Board orders as follows: 

20 1. The current exclusive representative of the unit 

21 involved in this proceeding (Respondent Montana Public Employees 

22 Association) was certified by this Board subsequent to 1973, the 

23 effective date of the Public Employees Collective Bargaining Act, 

24 39-31-101, et seq. The election for the current exclusive 

25 representative was conducted by this Board and the certification 

26 issued in 1979. This Board holds that the grandfather clause of 

the Act has no application whenever there is such a change of 

28 exclusive representatives in a grandfathered agreement and 

29 bargaining unit. 

30 The grandfather clause was and is used to protect contracts 

31 and bargaining units in existence in 1973 (the date of the Act). 

32 This bargaining unit was subsequently decertified in 1979 and 
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18 

19 

20 
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23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

a new exclusive representative certified. This change in the 

contract and bargaining unit to a new exclusive representative 

negates the applicability of the grandfather clause. 

2. IT IS ORDERED, that the Exceptions of Petitioner to 

Findings of Fact, Conclusions of Law and Recommended Order are 

hereby denied. 

3. IT IS ORDERED, that this Board therefore adopts the 

Findings of Fact, Conclusions of Law and Recommended Order of 

Hearing Examiner Jack H. Calhoun as the Final Order of this 

Board. 

DATED this day of November, 1981. 

BOARD OF PERSONNEL APPEALS 

* * * * * * * * * * * * * * * * * * * * * * 
CERTIFICATE OF MAILING 

The undersigned does certify that a true and correct copy 

of this document was mailed to the following on the 

of November, 1981: 

Art McCurdy, Labor Specialist 
Labor Relations Bureau 
Department of Administration 
Room 130 - Mitchell Building 
Helena, MT 59620 

Dave Stiteler 
Montana Public Employees Association 
P.O. Box 5600 
Helena, MT 59620 

day 



1 STATE OF MONTANA 

2 THE BOARD OF PERSONNEL APPEALS 

3 
IN THE MATTER OF UNIT CLARIFICATION NO. 6-80: 

4 

5 DEPARTMENT OF STRATTON, ) 
LABOR RELATIONS BUREAU, ) 

6 ) 
) 

7 ) FINDINGS OF FACT; 
VS. ) CONCLUSIONS OF LAW; 

8 ) AND RECOMMENDED ORDER. 
MONTANA PUBLIC ) 

9 ASSOCIATI ) 
) 

10 ) 

11 * * * * * * * * * * * * * * * * * * * * * 
12 INTRODUCTI 

13 The state a petition under ARM 

14 24.26.534 on August 18, 1980 leged that certain classes of 

unit at Montana State 15 positions, which are 

16 Prison and are the Montana Public Employees 

17 Association, are 

18 from the On Decer!lbEor 17, 1980 a hearing was held under 

19 authority of 39-31-207 MC.A accordance with ARM 24.26.630(5). 

20 Petitioner was Mr. Art McCurdy, Respondent by Mr. 

21 Dave 

23 The matter whether the incumbents 

25 defined 39-31-103 (3) MCA: 

26 Butcher II 

27 I 

28 Mail II 

29 Foreman II 

30 

31 

32 
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1 

2 Based on 

3 testimony 

4 

5 

6 1. 

7 Fasso, 

8 processing 

9 civilian 

10 the process. 

11 Smith, who in 

12 or to the 

13 2. Mr. 

14 slaughtering, 

15 panel of 

16 in the 

17 3. Mr. 

on 

as 

meat state 

cutters, 

turn 

Fasso 

on 

Supervisor II position, Mr. 

of animals and the 

There are five 

him; inmates also assist in 

the ranch manager, Don 

to an associate warden 

participates in the 

of meat. He sits on a hiring 

recommendations to higher levels 

18 the on which Mr. Fasso 

personnel action decisions of 
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28 12. 
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30 responsible to 

31 The duties of 

32 inventory and 
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participates in the ranch 

makes recommendations on 

the organization. 

action decisions made 

ion, however. That 

sions made by the panel. 

most cases accepted, however, it 

to Mr. Smith on significant 

them and makes his recommenda-

of the Mail Clerk Supervisor 

three full-time people plus 

Her immediate superior the 

Weer. Her duties are to 

the receiving, sorting and 

collection and preparation of 

to on a hiring panel 

levels on employee selection. 

which would affect mailroom 

would be discussed with and 

taken. 
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him and is directly 

Administration, Bill McCrea. 
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17 independent 

18 dation 
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22 chain of command 
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27 as duty o 

28 shi they 

29 Correctional 

30 replacement help, 

31 limited 

32 about their 
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which makes recommenda­
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personnel action decisions made 

final decision, however, that 

made by the panel are not 

listed above has the authority 

, recall, promote, discharge, 

Within their respective 

assign employees to specific 

assigning of employees to 

person receive approval 

hiring, firing, suspension 

an extensive panel review and 
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course action. 
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at the prison is organized under a 

Warden down through the Deputy 

, a Captain, six Lieutenants, 

II's and Correctional Office I's. 

the security function. 

and when they serve 

the entire prison. On a 

Sergeants and from 25 to 30 

They assign posts, call in 

pending a hearing, grant 
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recommends 
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for Security. 
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Officers under them on 

for the security and custody 

They do not evaluate 

reports to Lieutenants for 

of Correctional 

to their individual 
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tasks. All adverse 
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13 promotion 

14 

15 

16 This the 

wrote 
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panel and/or a promotion 
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most cases the first line supervisor 
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agreement between the parties 
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also details job posting and 
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the similarity of the issue 
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23 discharge, ass 
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30 The National 

31 does the State ( 
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Act. 

, recall, promote, 
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their grievances, or 
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since none of the 
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or 

the question 

recommendations 
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few years, I made no 

be answered is 

employees as defined 
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should be excluded, if 

1) 
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as a supervisor if he can effectively 

However, whether in actual performance 
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proceeding has the authority 

, recall, promote, discharge, 
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any of them can make effective 
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done by them requires the use 
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subject positions over the last 
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were or were not earlier is of no 
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not, they will remain in the unit. 
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positions from the unit, through 

negotiations and se, over the last several years. What was 
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Lieutenants on a 

Employee Relations 

not 

Court, 
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a case involving Captains and 

upheld the Iowa Public 

that an effective recommen-
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At any rate, 
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a higher 
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nature of state 
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lS accomplished 
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0.r~~~, are promoted and advance through 
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should not be looked upon as a 
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contract. These employees 

be adjusted the same reason 

manner in which grievances are to 
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13 222 NLRB 10(1976), 91 LRRM 1082. 

14 The remaining 

15 positions may be cal 

16 judgment assigning 
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directing the work of 
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