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STATE OF MONTANA .
REFORE THE BOARD OF PERSONNEL APPEARLS

IN THE MATTER OF UNIT CLARIFICATION NO. 7-80:

DEPARTMENT OF ADMINISTRATION :

LABOR RELATIONS BUREAU FINDINGS :0OF FACT,

CONCLUSION OF LAW
AND

Petiticner, ‘
RECOMMENDED ORDER

)

)

)

)

)

vs. )
)
MONTANA PUBLIC EMPLOYEES )
BRSBOCIATION, INC., )
)

Respondent )
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INTRODUCTION

The state filed a unit clarification pétition under ARM
24.25.534 on August 18, 1980 and alleged that certain classes
of pogltions, which are in the non—maintenénca bargaining
unit within the Department of Highways and which are represented
by the Montana Public Employees Assoclation, are supervisory
and should, therefore, be excluded from the unit. On January 1%
and 20, 1%81 a hearing was held under authority of 3%-31-207
MCA in accordance with ARM 24.26.630(5). Petitioner was
represented by Jean Moffatt, Respondent by Dave Stiteler.

ISSUE

The issue raised 1s whether the incumbents of the

below-listed classes of positions are supervisory employvees

as defined in 39-31-103(3) MCA:

*

Programmer Analyst II
" Assistant Supervisocr, Core Drill Section
Engineering Officer I
Materials Supervisor
GVW Enforcement Officer II

FINDINGS OF FACT

EBased on the evidence on the record, including the

sworn testimony of witnesses, @ find as follows:

EXHIBIT B
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; 1. There are three Programmer Analyst II pesitiocns in
the Systems apd Programming Section of the Data Processing
i Bureau, Centralized Services Division, Depﬁftment of Highways.
! They are classified at grade 14. Below them on the organization
° chart are a Programmer Analyst I at grade 13 and four Computer
j Programmer I's at grade 11. Immediately above them on the
chart are the Supervisor of Systems and Programming_and the
° Bureau Chief.
i 2. The Programmer An%lyst IT's perform duties invelving
' the analysis,&design, programming and maintenance of various
1; computerized systems. They are assigned work and, in turn,
! assign work to the Programmer Analyst I's énd Computer
o Programmer I's. If the work is ddné incorfectly they have
14_ them do it over again. The Analyst II's write up programs
e on how and what they want done and give it to the lower
e level emplovees,
17 |
18 3. They do not have the agthority to hire, transfer,
” suspend, lay off, recall, promote, discharge, reward, discipline
00 or adjust grievances.
- 4, If one of the subordinate employees was to be
9o sugpended for a flagrant rule violation, the Analyst II
03 would have to go to his superior and make a reéommendation.
;4 The recommendation would beiaccepted if the superior believed
25 he had sufficient*grounds for the proposal. Recommendations
2: on other personnel actions would be treated in like fashion.
o7 5. 5 1978 class specification for Programmer Analyst
o8 11 shows, under the heading YSummary of Work," that incumbents
29 ¥, .. may exercise supervision over personnel on a project or
50 team leader basis on projects of limited magnitude and
a1 complexity. The 1978 Position Information Questionnaire
40 of Timothy Cail, who was reclassified to Programmer Analyst
EXHIBIT B
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spent assigning work to other programmers égd sSupervising
them. At that time he had two Programmer Aﬁalyst I's under
him, | |

ASSISTANT SUPERVISOR, CORE DRILL SECTION

6. The Assistant Supervisor of the Core Drill Sectiom
is in the Geology Section of the Materials Bureau of the
Engineering Division, Deparitment of Highwayvs. The position
is classified at grade 14 and is currently occupied by
Leonard Mahlum. Mr. Mahlum is superviéed by the Supervisor
of the Core Drgll Section who .is responsiblé”to‘the Supervisor

of the Geology Section. The head geologist reports to the

Materials Burezu Chief.

7. There are ten empioyees under Mr jahlum and with
whom he works. Thev are Drill Operators I, II and IIl's at
grade 9, 10 and 13 respectively.

8. He does not haﬁe the authority to hire, transfer,
suspend, lav off, recall, promote, discharge, reward, dis;ipline
or adjust grievances. He does evéluate,assign and direct
others in their work. He does not become invelved in interview-
ing employees. His general duty is to assist in the supervision
of the drilling section operations.

10. Mr. Mahlum can make recommendations on some perscnnel
acticns to his superior, Mr. Keiley, who could change then

.

1f he thought it necessary.

ENCINEERING OFFICER I

11. Engineering Officer I's at grade 14 are located in
the eleven division offices of the Department of Highways.
They report to the Division Construction Supervisor and
assist him in administering the construction activities in
progress\in'the division. Such assistance consists of

compilling reports, handling correspondence and acting as a

E¥HIBIT B
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coordinaetor between the Construction Supervisor, the Project

Managers and the general public. The Construction Supervisor

" reports to the Construction Bureau Chief whe is responsible

to Administrator of the Enginéering Division of the Department
of Highways.

12. The Engineering Officer I in the Missoula Division
is responsible for furnishing the field people with 30-35
temporary survey aldes each vear. 7To accomplish that task
he makes the necessary contacts %rom a list.furnished by the
personnel office, interviews those who Show.up and sends
them to the field where they are supervised by field personnel.
He has no authority over them conce he places them on the
payroll. His supervisor, Mr. Miller, could overrule any
selection he made. His function regazdindgihe placement of
temporary survey aides is akin to that of a persocnnel officer.

13. One perscn, an Englineering Technician 111 at grade
13, is directly under the Engineering Officer I.

14. Engineering Officer I's do not have the authority
to transfer, suspend, lay off, recall, premoté, discharge
reward, discipline or adjust grievances. They do assign and
direct the activity of one perscn and thev place temporary
help on the payroll. They make recommendations regarding
some personnel actions to thelr supervisor, the Divislon
Construction Supegvisor, who may or may not endorse them.

MATERIALS SUPERVISOR

15. Materials Supervisors are also located in the Highway
division offices. They are directly responsible to eithér
the Assistant Division Construction Supervisor or the Division
Construction Supervisor. They have five permanent employees
below them and at times have a couple of temporary people.

16. The incumbents of the Materials Supervisor positiéns

are responsible for inspecting, sampling and testing materials

EXHIBIT B
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used in nighway congtruction. They are also responsible for
gravei prospecting and the administration of gravél crushing
contracts . :

17. Materials Supervisors de not have the authority to
hire, transfer, suspend, lay off, recall, promote, discharge,
reward, discipline or adijust grievances. They assign work
and direct employees who are classified as Laboratory Supervisor
I at grade 12 and Labocratory Technicians.a£ grades 9 and 1l.
They can make recommendations to their immgdiate supervisor
on some pergsonnel actions. | o

GVW ENFORCEMENT OFFICER II

18. There are eight GVW Enforcement-éfficer II's at
grade 12 assigned to various &reas ar;und the state. They
perform dufies related to the enforcement of the laws, rules
and regulations governing the registration, size and weight,
safety and operating authority of commercizl and farm vehicle
traffic. There are from five to seven GVW Enforcement
Officer I's at grade 11 assigned to each of the areas, they
work under the GVW Enforcement Officer I1's.

12, The hi@rarchf within the CGross Vehicle Weight
Division of the Department of Highways begins with the
administrator at the top followed by the Assistant Admin-
istrator, the Chief of the Enforcement Bureau, the Assistant
Chief of the Enforcement Bureau, the GVW Enforcement Officer
I1's and the GUW %nforcement Officer I's.

20. GVW Enforcement Cfficer I11's do not have the
authority to hire, transfer, suspend, lay off, recall,
promote, discharge, reward, discipline'o; adjust grievances.
They assign personnel to work stations, direct them, evaluate
thelr work, train them on proper procedure and participate
in hiring and disciplining. They can make recommendations

on personnel actions to their immediate supervisor.

EXHIBIT B
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Lsgistant Chief of the Enforcement Bureau.
DISCUSSION

This is the Secona of two unit clarifications filed by
the state on August 18, 1880 alleging that some of the
positicns in two of the bargaining units represented by the
Montana Public Employees Association are supervisory and
should be excluded. The first, UC 6-80, involved positions
at the prison, this involves positions in the Highwéy‘s
non-maintenance unit. Both center around'éimilar factual
situations and both reguire an application of the criteria
listed in 39%-31-103(3) to those facts. For those reasons,
much of the discussion here will be repetitive of my discussion

in UC 6-80 issued earliex.

The term Ysupervisory employee" as defined in 39-31-103(3)
MCA is "...any individual having authority in the interest
of the employer to hire, transfer, suspend, lay off, recall,
promote, discharge, assisgn, reward, discipline other employees,
having responsibility to direct them, to adjust their.grievances,
or effectively to recommend such action, if in connection
with the foregoing the exercise of such authority is not of
a merely routine or clerical nature but reguires the use of
independent judgment." Such emplovees are not public employvees
and are exéluded from the Act.

The National‘Labor Relations Act, Section 2(11), contains

the same definition. In N1RB v. Metropotilan Life Insurance Co.,

£05 r.2d 1169, 1173, 70 LRRM 2029 (1%68), the NLRB was
upheld in ruling that possession of one of the listed powers
ig sufficient to classify the individual as a supervisor.

In additicn to the actual exercise of one or more of
the listed powers, one mayv be excluded as a superviscr if he

can effectively recommend a listed power. However, whether

EXHIBIT B
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in aCtual pertormance or in making a recommendation, To be
excluded as a supervisor, cne must use independent judgment.

Unimedia Corps., 98 LERM 1176 (1978); Poulty Enterprises, Inc.

v. NLRB, 216 F. 2d 798, 802, 35 LRRM 2151.

Contrary to the declarations made by éome of the witnesses
at the hearing, there is not sufficient eﬁi&ence on the
record to support a conclusion that any ofwthe incumbents of
the five classes of positions have the aufibrity to hire,
transfer, suspend, lay éff, recall, promote, discharge,
reward, discipline, or adjust grievances using independent
judgment. Indfact, the evidence supports the oppesite
conclusion. The lack of any real authority in those areas

leaves the same remaining questions here as were discussed

in UC 6-80. Namely, can any of the incumbeits make effective
recommendations in any of the areas listed in the statute
using independent judgment and does the assigning and directing
done by them reguire the use of independent judgment?

As in the firsf proceeding, UC 6-80, the employer
attempted to show changes in duties and responsibilities of
the position over a period of time and here they alsoc stressed
the emphasis a former Highway Director placed on reorganization
and supervisory responsibilities. I made no findings related
to those propositions because the gquestion is whether these
em?loyees are supervisorg under the Act's definition at the
time of the heari;g.

In City of Davenport v. PERE, 264 N.W. 24 307, 98 LRRM

2582 (1978}, the Towa Supreme Court upheld the Iowa Public
Employees Relations Board's determination that an effective
recommendation was one which, under normal policy and clrcum-
stances, is made at the chief executive level or below and

is adopted by higher authority without independent review or

{
N

de novo consideration as a matter of course, ;

EXHIBIT B
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' Inc., 552 F.2d 518, %4 LRRM 2950 (1877), upheld an NLRE
’ ruling that assigning employees to work on a roultine basis
! ig insufficient to create supervisory status because it does
* not require the use of independent judgment: ithin the
° meaning of the statutory definition.  See éiso Phalo Plastics
¢ Corp., 127 NLRB No. 170, 46 LRRM 1221 (196(}":’;)"‘:;
! The emplovees occupying the positionslénvolved in this
) case do not make effective recommendations using independent
v judgment on the personnel actions listed in the statute for
* many of the same reasons discussed in UC 6-8G. All are one
H level removed from the workers whom they purportedly supervise.
N None has subordinates who have authority cver lower level
' personnel. All are far removed from the ﬁggé' levels of the
e nierarchy where, one might reascnably infer, sigrificant
1 decisions are made on all but the most Ioutiné personnel
18; actions shown under the act. All but the Assistant Core
IZ Drill Secticn Supervisor have few employees under them. The
19 Assistant Core Drill Section Supérvisor has 10 people,
io however, he appears to serve as a conduit for relaying
; orders and instructions from his supericor. There are several
' layers above all These positions. The NLRB considers whether
32 the determination that certain empleyeeé are supervisors
8 would créate an unrealistic and excessively high ratio of
Zf supervisors to em%loyees. Central Buving Service, 223 NLRB
% 77, 92 LRREM 1145 (1976); Pinecrest Convalescent Home, Inc.,
“e 222 NLRB 10 (1976), 91 LRRM 1082; Commerical Fleet Wash., 77
“ LRRM 1156 {(19871).
28 :
The incumbents of the subject positions cannot be said
7 to use independent judément in essigning and directing the
:O work of other employees. Their responsibility in those
3; areas appear to be of a routine nature. Théy perform the
ke s EXHIBIT B
‘:Tq'f“f,i g ] Pagg_ 8 of 10
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same kind of work as their subordinates. See McQuaide and

City of Davenport, supra. They are lead workers. NLRB v.

Harmon Industries, Inc. 565 F. 2d 1047, 1051, 96 LRRM 3198
(1977). B
Consideration of secondary indicia is not necessary

because the incumbents of these positions'do not sétisfy any

of the criteria shown in the act.

CONCLUSION OF LAW

Tne Programmer Analyst II's; Assistant Supervisor, Core
Drill Section; Engineering 5fficer I; Materials Supervisor;
and the G.V-Wf Enforcement Officer II's are not superviscry
employees as that term is defined in 39~31;@ﬂé(3) MCA.

RECOMMENDED ORDER

The state's petition to modify the haih aintenance
bargaining unit in the Department of Eighways represented by
the Montana Public Employees Association is dismissed.
NOTICE
Exceptions to these findings of fact, conclusion of law
and recommended order mayv be filéd within twenty days of

service. If no exceptions are filed, the recommended order

will become the order of the Board of Personnel Appeals.

Dated this

BOARD OF PERSONNEL APPEALS

EXHIBIT R
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The undersigned does certify that az true and correct

copy of this document was mailed to the following on the
10 ot dey of K %Zﬁ;x bei), 1981:

Montana Public Employees Association
1426 Cedar Street
Helena, Montana 55601

State Labor Relations Bureau

Room 130

Mitchell Building

Helena, Montana 59620 : v

PADZ2:1/10
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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEAILS

IN THE MATTER OF UNIT CLARIFICATION NO. 7-80:

DEPARTMENT CF ADMINISTRATION,
LABOR RELATIONS BUREAU,

Petitioner,

MONTANZ PUBLIC EMPLOYEES

)
)
)
)
)
- vs - ) FINAL ORDER
)
)
ASSOCIATION, INC., )

)

)

Respondent.
% 0k K % % % ok & k £ ® % % F % %k F &% * & % % %

The Findings of Fact, Conclusions of Law and Recommended
Order were issued by Hearing Examiner Jaﬁk_H. Calhoun on
September 10, 1981.

Exceptions to the Findings of ¥Fact, Conclusions of Law,
and Recommended Order were filed by Jean Moffatt on behalf of
the Petitioner, Labor Relations Buresau, Department of Adminis-
tration, on September 30, 1981.

Buring oral argument before this Board on October 30, 198¢,
Jack Holstrom, attorney for the Department of Highways, medified
the Petitioner's Exceptions to cbject only to the Recommended
Order's conclusion that the following two positions were not
supervisors: Materials Superviscr, GVW Enforcement Officer 11I.
The Petitioners did not object or except to the Recommended
Order's conclusion that the other three positions in the Order
were not supervisory.

After reviewing the record and considering the briefs and
oral arguments, the Board orders as follows:

1. IT IS ORDERED that the Exception of Petitioner to the,
Findings of Fact, Conclusions of Law and Recommended Order's
conclusicn that Materials Supervisors are not supervisors is

hereby denied.
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IT I8 ORDERED, that this Board therefore adopts the
Findings of Fact, Conclusions of Law and. Recommended Order of
Hearing Examiner Jack H. Calhoun as the Final Order of this
Board, with the ewception that this Boardsconcludes that the
GVW Enforcement Cfficer II's are supervisérs. The reasons for
that conclusion are that the Board is pursuaded that the CVW
Enforcement Officer II's possess the necessary independent
judgment in making effective recommendations on assignment and
direction of perscnnel to be supervisors.

DATED this day of November, 1981.

BOARD OF PERSONNEL APPEALS

By

éc;?'l(eliy Addy /
irman
ok Ok ok % %k % * Kk ok F ok k% ok % K * * * K %

CERTIFICATE OF MATLING
The undersigned does certify that a true and correct copy
of this document was mailed to the following on the _AKZA day
of November, 1981:

Jean Moffatt, Labor Specialist
Labor Relations Bursau
Department of Administration
Room 130 - Mitchell Buillding
Helena, MT 59620

Dave Stiteler
Montana Public Employvees Association

Helena, MT 59604

P.0O. Box 5600
C}mﬁ@w@w/
) 47 7
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- BEFORE THE BOARD OF PERSOWNEL APPEAL

IN THE MATTER OF UNIT- CLARIFICATION NO. 7-80: |

DEPARTMENT OF ADMINISTRATION,
LABOR RELATIONS BUREADU,

Petitioner,

B

MONTENA PUBLIC EMPLOYEES

)
)
)
)
)
-y - : <)
;
ASSOCIATION, INC., )

)

)

-Respondent.
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The Findings of Fact, Conclusions of Law and Recommended
Jédk-ﬁ. Calhoun on

i

Order were issued by Héaring Examiner
September 106, 1981.

Exceptions to the Findings of Fact, Conclusions of Law and
Recommended Order were filed bf Jean Moffatt on behnalf of the

/ S .
Petitioner, Labor Relations Bureau, Department of}AdministratiDn,‘

on.September 30, 1881.

cede B PR RN PR It P E

The Petitioner's exceptions were nptipaé‘fof:ﬁfai argument
before the Board of Personnel Agpealé ét.££élr Octogér 30, 1581,
meeting after which the Beard issued iténFinél'Ordar adopting
the Findings of fact, Conclusions of Law and Recomménéed Order.
of the hearing exaﬁiner with the exception that the GVW
Enforcement Gfficer I3i's were excluded as supervisors. On
November 19, 1981, the Respondent filed a Reguest faor Rehearing
alléging that new evidence was presenteé at the Oectober 30, 1981,
cral argument. The Reguest fér Rehearigg“waé'opposed by the
Petitioner. |

hAfter reviewing the record and consiﬁering the oral argu-
ments, the Board of Personnel Appeals orders that the Reguest
for Rehesaring be denied for the reason that the Board's rules.do

not provide for a rehearing and the Board is therefore not

EXHIEIT
‘Page "1 lof 2
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empowered to grant & rehaaring. Bradco Sﬁpply Co. v, Larsen,

MT , 588 P.28 586 (19?9)
DATED this day of January, 1982

BOARD OF PERSONNEL APPEALS

gﬁgﬁ Kelly’Aduy VaE Y AR
irman v

*ﬁ*******‘*********_****

* CERTIFICATE OF MAILING;

The undersigned does certify that a true and correct copy

~of this document was mailed to the foilowing on the 528 day

vy

of January, 1982:

Jean Moffatt, Labor Specialist
State Labor Relations Bureau
Department of administration
Room 130 - Mitchell Building
Helena, MT 59820

I/ bave!stiteler

Staff Attorney

Montana Public Emplovees Zssociztion i
P.0O. Box 5600 o .

Helena, MT 59804 -
Lol
Ay
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