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IN THE DI STRICT COURT OF THE SECOND JUD I CIAL DISTRICT 
OF THE STATE OF MONTANA 

IN AND FOR THE COUNTY OF SILVER BOW 

MONTANA PUBLIC EMPLOYEES ASSOCIATION, INC., 
a Montana non-prof i t corporatio n, 

Petitioner, 

vs. 

MARIO MICONE, Chief Executive of the 
Government of Butte-Silver Bow; and 
COUNCIL OF COMMISSIONERS OF THE GOVERNMENT 
OF BUTTE-SILVER BOW, 

Responden ts . 

/jC- 2. - .N79, 

No. 63 80 7 

flLEe~ 
MAR 7 19]~ 

PAN IlUKVI H, Cl( K' 
: : 'h, ; BY·_'?:?1-£:~vr1: . . ... .. . 

------------------------~--'--'-· _'(' JI_o;!!.'\)·T Clm\,· 

FINDINGS OF FACT , CONCLUSIONS OF LAW AND 'ORDER 

" - " . -'.0..: 

'l'hi s matter came on for hearing in open court o nr i.. ~'::~k 

14 November 3 , 15, and 22nd, 1978. Representatives of 

15 
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25 

peti·tioner, MONTANA PUBLIC EMPLOYEES ASSOCIATION,. INC. , 

appeared with counsel Barry L. Hj ort, and were sworn and 

t estified . MARIO MICONE, and another witness for the 

respondents, appeared with counsel Robert McCarthy, and 

Deirdre Caughlan, and were also s wor n and testified. 

From the evidence and testimony presented a t hearing, 

the Court makes the fOllowing: 

FINDINGS OF FACT 

1. 

That peti tioner, Montana Public Employees Association, 

I nc., is a duly organized and e xi sting Montana non-profit 

26 corporation which is recogn ized under Montana law as a -

27 labor organization approved and certified to represent t he 

28 interests of public employees who have banded together and 

29 c hosen said petit i oner as the ir exc lusive representative 

30 for collective bargaining purposes. 

31 II. 

32 That respondent , Mario Micone, i s the duly elected, 
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qualified and acting chief executive of the Governmen t of 

2 Butte-Silver Bow, and that the Council of Commissioners of 

3 the Government of Butte-Silver bow is vested with the 

4 l egislative power of said government in accordance with 

5 provisions of the laws of the 5.tate of Montana and the 

6 charter and laws of said government. 

7 III. 

8 That petitioner and respondents, and the predecessor 

9 county government of the County of Silver Bow, have, since. 

10 1973, entered into four (4) separate collective bargaining 

II agreements, with the latest such agreement bearing an 

12 effective date of May 5, 1978. (See petitioner's Exhibits 
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1 through 4.) 

IV. 

That the present collective bargaining agreement in 

effect between the parties provides ' in the preamble that: 

"This contract applies to the fo llowing bargaining 
unit of employees of the Employer : 

1. 

2. 

t 

3. 

All chief deputies, deputies and assis­
tants of the following elected officials 
of Butte-Silver Bow, State of t1ontana: 
Auditor, Clerk and Recorder, Clerk of 
the Court, Treasurer. 

All other s e cre tarial, bookkeeping, steno­
graphic and clerical employees of Butte­
Silver BOW, authorize d by the laws of 
Montana. 

All Butte-Silver Bow Ho spital general 
office clerical personnel to include: 
Purchasing Department, Secretaries, 
Clerks, including Insurance, Payroll, 
Billing, Admitting, Posting, all Wards, 
Out Patient-Admitting , Pharmacy Aids, 
Medical Records, P.B.X. Operators and 
E.K.G. Technicians. 

4. All other employees of Butte-Silver Bow 
who choose to be represented by the 
Association." 

and said Agreement further provides in Article 6, Section 

5, that: 
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"The Association shall be provided payroll d eduction 
for its dues i n accordance with exist i ng stat e l aws." 

v. 

That each of t he four (4 ) co llec tive bargaining a g ree- ' 

rnents which have been entered into by t he par t ies have 

contained the abov e list of provisions wi t h re spect to 

bargaining un i t scope and the right of the Association to 

dues deduction for its members. 

VI. 

That pursuant to that section of the present , and of 

past collective bargaining agreements between the parties, 

whi c h penni ts: "al l other ernploye~s of Butte-Silver Bow 

who choose to be represented by the Association" to join 

the petitioner 's bargaining unit, certain deputy sheriff 

employees and clerical e mployee s o f Si lver Bow General 

Hospital joined petit ioner's organization by election in 

writing (dues deduction autho rization ), . des ignating 

petitione r t o be their exclusive bargaining representative , 

and ' elected to be within the coverage of pas t collective 

bargaining agreeme nts between the parties. 

VII. 

That ifrs uan t to the above-refe renced s e ction of the 

ex i s ting Jll.lect ive bargaining agreemen t i~ effect between 

the par ties, one Leo Mock, foreman of the Si lver Bow 

county Weed Contro l Board joined petitionerts organ izat ion 

and availed himself of the protection a nd benefits of a 

pas t c ollective bargaining agree ment n~gotiated and 

ratified be tween the parties . 

VIII. 

Tha t during the month of April or ear ly May, 1978" 

James Fogarty, Butte-Silve r Bow Clerk and Recorder, was 

directed by the Government o f Butte-Si l ver Bow payrOll 
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office to cease deducting membership dues in petitioner's 

2 association for certain employees of the Government of 

3 Butte-Silver Bow. 

4 IX. 

5 That James Fogarty did then direct persons in his 

6 office responsible for handling dues deduction for 

7 employee s of the Government of Butte-Silver Bow to cease 

8 withholding dues from the paychecks of the following 

9 persons: 

10 June Buckley, Cyrilla Meade, Kristie Burns, Sherrie 
Ryan, Gloria Cameron, Kathryn Gordon, Cynthia Smyth , 

11 Kathy Lamb, Lori Maloney, Barbara' Greenfield, Ann 
McCartney, Ellen Kelly, Kay Ma rkovich , Eileen Rei ly, 

12 Helen Miller, Shiela St. Pierr"e , Anthony Mazzola, 
Joan Lawrence, Kathy Shea , He len McFaul, Dee Dee 

13 Krause, Ollie Gardner , Mary Stoddard, Margaret 
Phillips, Sarah Sullivan, Tony Bierklo, Carl Bartch, 

14 Valarie Constantine 

15 all of whom elected , in writing, to be members of 

16 petitioner 's association, as their exc lusive barga ining 

17 representative. (See Exhibit 18.) 
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X. 

That petitioner, through its Executive Director, did 

on May 26, 1978, demand of the Chief Executive of the 

Government of Butte-Silver Bow that payroll deductions for 

the above employees b e recommenced. 

XI. 

That respondent Chief Executive denied such demand 

and asserted that said employees were not entitled to dues 

deduction because they were persons hired after the con-

solidation of the new government of Butte-Silver Bow on 

May 1, 1977, and as such, were not members of petitioner's 

29 bargaining unit and therefore not entitled to the right 

30 of dues deduction. 

31 XII. 

32 Tha t the Government of Butte-Silver Bow has a po l icy 

.f"'T~ 

"UIII.1'H1H~ I:~. 
Ht\.tNA. ~t""T. 

-4--



o f permitting its employees who do not belong to particula 

2 bargaining- units, or to a ny bar g ain i ng unit a t all, to hav 

3 dues deducted from their payche cks for me mbe rship in l a bo r 

4 o rganiza t ions, including petitioner's o rganiza t i o n. 

5 XUI. 

6 That the partie s have e n tered into a c o lle c tive 

7 bargaiping contract whereby r espo nd e nts have a g r eed in 

8 clear and unambiguous ter ms, to-wit: "a l l o ther employe.es 

9 o f Butte-Silver Bow who c hoos e to b e represented by the 

10 Association,1t to permit any employee of t he Government of 

11 Butte-Silver Bow wh o so desires to join and be represented 

12 by petit i oner's o r gan i zatio n. 

13 XIV. 

14 That s ubseque nt to the denial by respondent Mi c one of 

IS petitioner's demand f o r r e cornmen c eme n t of dues deductio n 

16 for the affec t ed employees represented by petitioner herein 

17 petitioner filed this action o n October 'II , 1 9 78, seeking 

18 a Wri t of Mandamus to compe l the governme nt of Butte - Si l ver 

19 Bow to r e comme nce taking dues d educti ons from the payroll 

20 check of each empl o yee of t he Governme nt of Butte -Silver 

21 Bow who is a member o f petition~rr s a s sociatio n and who has 

22 s i gned the~,roper payroll authorizatio n; 

2.3 seeking a dec lara t o ry judgme nt that each 

and further, 

member o f 

24 petitione r's collec tive bargaining un i t is e n t itled to all f 

25 the r i ghts, benef i t s and privi leges of the existing 

26 collect i ve barga in i~g agre e men t in e ffect b e t wee n the 

27 parties. 

28 

29 

XV. 

That the p e rso ns whos e name s a ppe ar in Finding of 

30 Fact IX. have signed the payroll deduction authorization, 

31 have e lected petitioner to be the i r exclusive bar g a ining 

32 representative, a nd h ave s o ught the right s, b e nef i ts and 
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privileges, and more particularly the wage benefits, con-

ferred by the collective bargaining contract presently in 

effect between the parties and have each been denied such 

rights, benefits, privileges and wages. 

xvi. . 

That petitioner sought to file a grievance under the 

collective bargaining agreement in effect between the 

partie s concerning the denial by respondents of the wage 

benefits of the c o ntract to the above-listed employees .of 

the Government of Butte - Si lver BOw, and petitioner further 

sought arbitration under the col lec tiv e bargaining agree-

ment of respondents denia l o f such wages, but the demand 

for grievance and arbitration was denied by respondents 

and their representatives and agents. (See pe titione r 's 

Exhibit 12 through 17 and Exhibit 19.) 

XVII. 

That every employee of the Government of Butte-Silver 

Bow who belongs to petitione.r's association and c hooses to be 

repre sented by sa id association is ent itled to all the 

rights, privilege s a nd benefits, including wages, of the 

co llect-ive ( .. bargaining agreement prese ntly in effe ct betwee 
,~ 

the. parties. 

XVIII. 

That petitioner has no- plain, adequate or s peedy 

remedy in the ordinary course of law. 

XIX. 

That a real controversy exists between the parties 

which is capa ble of resolution by this action. 

XX. 

That b ecause o f responden t s failure and refusal to 

observe the plain la~gu~ge of the collective bargaining 

agreement in effect between the parties, petiti.oner and 
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I 
its members suffered irreparable injury. 

XXI. 

That this Court has jurisdiction over the parties and 

the subj ect matter of this action. 

CONCLUSIONS OF LAW 

1. 

Tha t the Court has jurisdiction ove r the subject 

matter and parties to this act i on . 

II. 

That peti tioner has no p l ain , adequate or speedy 

remedy in the ordinary course of law. j 
III. 

That it is provided in Section 59-1612, RCM 1947, tha : 

"Upon wr.itten authorization of any public employee 
in the bargaining unit, the public employer shall 
deduct from the pay of t he public employee the 
monthly amount of dues as certified by the secretary 
of the e xclusive represe ntative and shall d e liver 
the dues to the treasurer of the exclusive repre­
sen tative ." 

IV. 

That, respondents have no discretion to deny the 

withholding of dues deductions for employe es represented 

by petitioner and respondents further have a c lear legal 

duty to wi~hhold proper ly authorized dues deductions from , 

the payroll c heck s of its employees and to pay the full 

sum of said dues deductions to petitioner as the exclusive 

representa tive of the affected employees. 

v. 

That the collective bargaining agreement in effect 

between t he parties clearly and unambiguously permits any 

employee of the Government of Butte-Silver Bow who chooses 

to be represented by petitioners association to come 

within the coverage of the collective ba rgaining 

agreements ·; terms and conditions . 
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VI. 

That respondents have failed to observe the p lain 

language of the collective bargaining agreement in effect 

between the partie s and certain of petit i oner's me mbers ' 

have been improperly denied ri~hts, privileges, a nd 

benefits to which they are entitled under the c o llective 

barga ining agreement. 

VII. 

That a r eal and a justifiable controve rsy exists 

between the parties. 

From the forego ing Findings of Fact and Con c lusions 

of Law, the Co urt makes the following: 

ORDER 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. Respondents and their age nts and representatives 

16 are ma ndated to imme diately commence deducting the dues 

17 of those employees o f the Go vernme nt of Butte-Silver Bow 

18 who ha ve submitted pr oper authorization for the s ame; 

19 

20 

21 

22 

23 

24 

25 

2. Tha t the collective bargaining agreement presentl 

in effect b e tween the partie s perm i ts, by its ter ms, any 

empl o yee of the Go v ernmen t of Butte-Silve r Bow who chooses . 

to be represe nted b y the As s ociatio n, to be entitled to al 
t· 

of the rights, privi leges, and b e nefits, including wages, 

which are conferred upon ba rgaining unit me mbers under 

the terms of the c o llective barga i ning contract p r esently 

26 in effect between the partie s; 

27 3. That peti tioner shall have their costs and dis-

28 bursernents he rein, including reasona ble attorney's fees 

29 to b e determined at a hearing in this ma t t e r on the 16th 

30 

31 

32 

_TAT" 
I'IIBI.!5HINO CQ. 
HU!:H .... MONT. 

day of March, 1979 , ilf;, 11:00 

DATED this ·2bay of 

o'clo ck A~M. 
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