
1 

2 

4 

5 

8 

7 

8 

9 

BEFORE THE BOARD OF PERSONNEL APPEALS 

IN THE MATTER OF UNIT CLARIFICATION #1 

BILLINGS EDUCATION ASSOCIATION, 

Pet i t ioner, 

vs 

BILLINGS SCHOOL DISTRICT #2 of 

YELLOWSTONE COUNTY AND BILLINGS HIGH 

SCHOOL DISTRICT, 

Employe r. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINAL ORDER 

10 * * * * * * * * * * * * * * * * * * ; * ~ * * * 
11 The BOARD OF PERSONNEL APPEALS, as the Final Order of this Board, 

12 in the above entitled matter, adopts the Order i ssued by its hea ri ng 

13 examiner, Peter O. Maltese, dated April 2, 1976, and the Order Issued 

14 by this Board on June 30, 1976. 

15 Dated this I!7 tl>day of Januar y, 1977. 
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BY'~~~~~~~~ 
Brent Cromley 
Cha i rman , 
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BEFORE THE BOARD OF PERSONNEL A,,~PEALS 

2 * * * * * * * * * * * * * f * * I * * 
3 IN THE -!1ATTER OF UN I T CLARIF ICATION #1: ) (1/1-1-J.97,5 

) 
4 BILLINGS EDUCATION ASSOCIATION ) 

) 
5 Petitioner, ) 

6 BILLI NGS SCHOOL DISTRICT #2 OF 
) 
) 

YELLOWSTONE COUNTY AND BILLINGS HIGH ) o R D E R 7 SCHOOL DISTRICT, ) 

8 
) 

Employer. ) 

9 * * * * * * fl***' • • * * * if * 
10 DISCUSSTON 

11 A petition i n the above -entitled matter was filed by both 

12 part ies. The employer requested a r ehearing on the grounds that 

13 the Findings of Fac t and De terminati on of Appropria tenes s as it 

14 pertains to the inclusion of s ub st itu te teachers, ot her par t -t ime 

15 teachers fails to define t he categorie s , leaving t he part ies with 

16 the inab ili ty to de te rmine whic h teachers, under these categories , 

17 are to be included in the bargaini ng unit; and that in the event 

18 an e l ect ion is call ed to determine the appropriat e bargaining 

19 r epresentative, the categori es of s ubstit ute teache rs a nd other 

20 part-time teachers are not defined wi th s uffi cient clarity to 

21 det e rmine the e ligible voters. The employees' petition agreed 

22 with the f indings of the hearings examiner, but t ook exception to 

23 the elect i on ordered by t he hearings exami ne r. 
24 

Both parties presented ora l argument on those petitions 

25 before this Board on May 10, 1976. Aft er hearing ora l a r gume nt on 

26 the matter a nd reviewing the record, this Board finds no merit in 

27 the t t d b th 1 argumen presen eye emp oye r . 
28 

We, find, however, tha t t he argument pres'ented by the Bi llings 

29 Educa tion Association t o the re commended election well taken. 
30 

This Board's rUl e, MAC 24- 3 .8(10)-S8089 (i l) (b) , reads: 
31 

" (b) After hearing the Board shall i s sue its 
32 

determination as to the appropriatenes s of the 
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clarification or modincati.on petitioned 

for. If the clarifi cation or modification 

petitioned for 1s found not to be ,,;ppropriate 

the findtngs and conc lusion shall",~"'ve specific 
• 

reasons therefore. If the 'c'l'ar'ifl'catlon 'or 

mod;lfication h , found to be a'ppropriat'e the 

Board shal'l 'schedule an ele'ction or' pre"':eTect i on 

conference . " (emphasis added.) 

9 The underlined sentence in the above quoted rule is the direc 

10 cause of the confus i on . The sentence requifls that whenever a 

11 clarification or modification is found to be appropr i ate , the 

12 Board shall schedule an elect ion. That procedure is not logical 

13 in this f act situation. 

14 The original petition leading to the Find ings of Fact and 

15 Determination of Appropriateness in question here was presented to 

16 this Board as a result of a disagre ement between the Emp loyer and 

17 B.E.A. as to which positions were included in t he bargaining unit. 

18 At no time did the hearing amount to a unit determination. In 

19 light of those fa cts , it would be absurd to hold an election of 

20 those pOSition s det ermined to be in the unit, for it was already 

21 determined that they were in the uni t. Such election could result 

22 in unwarranted fragmentation of the bargaining unit, defeat ing the 

23 purpose of the hearing . 

24 We therefore must interpret the above quoted rule in question 

25 to be applicable to only those unit clarifications and modifica-

26 tions in which an election would properly be called f or. We can-

27 not l ogi cally interpret the rule to apply to all unit modification 

28 or clarifi.cation proceedings . Such an interpretation is in har-

29 mony with the procedure followed by the National Labor Rel ations 

30 Board. The only time that Board ever calls an elect ion in a 

31 clarification procedure is when ' the Board determined that a unit 

32 prope~lY belongs to two appropr i-ate units. (SEE: 3 Kheel, Labor 
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Law 813.06) 

ORDER 

1. The Employer's Pet~tion for r ehearing 1s denied. 

2. That portion of the Findings of Fact and Determination 

f Appropriateness recoffilllendlng a n election 0f 'pre-election 

onference is den i ed . There shall be no election held in t his 

atter. 

ATED: June ~, 1976 . 

BOARD 0 • PERSONNEL APPEALS 
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BEFORE TIlE BOARD OF PERSOHN EL APPFALS 

IN THE MATTER OF UNIT CLARIFICATION HI: 

BILLINGS EDUCATIOll ASSOCIATION 

Petitione r 1 

BILLINGS SCHOOL DISTRICT 112 OF YELLOWSTONE 
COUNTY AND RILLIllGS HIGH SCHOOL DI STRICT, 

Employer. 

) 

) 

) 

) 

EI;~INGS OF FACT 
ANil · DETERMINATIOIl OF 
APPROPRIATENESS 

* * * * * * * * * * * * * * * * * * * * * * * * * 
I. INTRODUCTION 

10 The Billings Education Ass ocia tion affiliated '-lith t he Montana Education 

11 Association (hereinafter BEA) filed a petition fo r unit c larification vnth the 

12 Board o f Personnel Appeals (hereinafter Board). 1 Billings Schoo l District 

13 No. 2 and Bi llings High School Dis trict (hereina fter District ) filed a response 

14 to BEA' s petition which wa s denominat ed as a "counterproposal. II Pursuant to 

15 BEA's petition, a hea ring was held be fore me on July 29 J 1975, in Billings, 

16 Montana. After the hearing, briefs were s ubmitted by both parties. 

17 

18 

19 

I I. FINDHIGS OF FACT 

I have considered the entir e recor d in this matt er and find as fo llows: 

BEA has been recognized by t he District as the exclusive bargaining 

20 representative of cer ta i n Dis tric t employee s. BEA and t he District have ha d 

21 contrac tua l re lations for the school year 1974-1975 without benefit of Board 

22 certification. However, the unit coverage was challenged du~ing the spring 
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and summer of 1975 when the parties were at tempting to n~tiate a new collec-

tive bargaining agre ement. 

BEA asserts that all certificated2 personnel and other professional em-

ployees employed by the Dis trict shou ld be included in the bargaining unit be-

cause some of the employees are performing bargaining unit work, other s have 

been recognized by the District as be i ng in the unit, and others have been 

specifically inc luded in negotia t ed agreements between t.tw parties . They 

1. The Board of Personnel Appeals' procedure for tm1fJ clarification 
and modification i. Bet out in MA C 24-3 . 8IZOJ - S80BO et •. ~"i\ 

2. Teacher certi fica t es are issued to qualified pe~nel by the Montana 
Superintendent of Public Instruction. Section 75-6006, W.C .M. 1947. 

.. ~. 



object to the District's attempts to limit the unit to o"lly certificated 

1 teac hers thereby excluding all other educational professionals. 

2 The District, on the other hand, contends that cert~tn o~ its employees 

3 should be exc luded from the 1,lnit because of the operat;l.oI\' of a new collec-

4 t ive bargaining l aw which was made applicable to various of its employees on 
3 

5 July 1. 1975. Bas ically, the District contends that many of the employees 

6 BEA insists should be include d in the bargaining unit are .- superv isory employ ees 

4 5 
? and/or management officials, or do not share a community of interest with 

8 bargaining unit employees. 

9 DUTing the hearing, the parties entere d into stipulations as to the 

10 employ ees who should be exc luded from or included in the bargaining unit ." 

11 and thus greatly reduc ed the cat egories of employees being disputed by the 
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parties. Those categories a re as deta iled below. 6 

3. Amendments t o t he Montana Public Empl oyees Collective Bargaining Act 
(TitZe 59, Chap t el' 16, R. C.M. J947) places high school and elementary teachers 
under that Aot. Former ly~ these t eaahers' collective negotiations were governed 
by the Professional Negotiations Act f or Teachers. This Act was repealed by 
the same bill whioh amended t he Montana Public Emp loyees Col lective Bargaining 
Act . Mont. Laws 1975, c . 117, seotions 1 and 3. 

4. The Montana Public Employees Collective Bargaini~~ Act exoludes 
supervisopY employees and management officials from the Aot 's de fini tion of 
publio employee and thus fI'om the coverage of the Act. Section 59-il~02 (2). 
The Professional Negotiations Aot f or Teachers did not, however, exclude suoh 
emp loyees f rom bargaini ng units. In fact~ i t express ly a llowed principals 
(who would presumably meet the definition of supervi80pY employee or manage­
ment official in most instances) to elect to be included in the appropriate 
unit. 

s. I Use the phrase oommunity of interest in a generic sense: I t enoom­
passes aU of t he factors listed in section 59-!i606(2) fo r t he determina­

tion of an appr opriate bargaining unit. 
6. In determining whether the disputed categol'ies of District 

emp loy ees should be excluded from or included in the bargaining unit, I 
shall cDnsideI', among other thing8, t he community of interest factors set 
out in section 59-1602 (2). By so doing, I am. fo llowing .established 
National Labor Relations Board pract ice . . See Kennec.oPt .CglP'P' Corv., 
176 NLRB No. 13, 71 LRRM 1188 !l969), arnl. We'!tern Car.trt4Jl§ . Co . . , 134 
NLRB 67, 49 LRRM 1098 (1961). The Board of PersonneZ AppeaZs haB often 
looked to the precedent of the NLRB for guidance--especiaZly where, as here, 
novel questions are being considered. I shall also aon8~er whether or 
not th e employee is a Bupervisol'y employee or a IOOnagem""lii. 9fficiaL It 
seems clear to me that the legislature intended t hat thes'~ . types of employees 
be excluded from operation of the Montana Public Emp loyee~ CoUective 
Bargaining Act. '. 
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Ten Month Assistant Principals 

BRA argues that ten month assis t ant principals should be included in the 

bargaining unit here because they have been previously- included. The District 

contends that ten month assistant principals are supervlsdry employees and 

management officials and should therefore be excluded fr~ the bargaining 

unit. 7 

There 1s evidence that ten month assistant principals who were formerly 

classified under the job title deans--were included prev!ously in the bargain-

i ng unit. In BEA exhibit number one, a copy of the collec tive bargaining 

agreement between the District and the BEA for school ye~'L" 1974-1975, the 

District r ecognized BU lias the exclusive and sole repr~sentative for 

collective negotiations for all certificated personnel employed by t he 

(District) ... 1T Ten month assistant principals were and are certificated 

personnel. Moreover, page twenty-eight of BEA exhibit number one sets forth 

8 
the extra stipend due deans. 

Uonethleless, there is evidence which supports the District f s contentions 

that the ten month assistant princ ipals are supervisory employees or· manage-

ment officials. The t en month assistant princ ipals' primary responsibilities 

are to supervise student extra-curr icular activities, and to oversee student 

discipline and attendance matters. In the supervision of student extra-

curricular activities~ the ten month assistant principals are called upon 

to supervise and to evaluate certificated personnel members of the bargaining 

unit. 

The ten month assistant principal is third in the c·~.in of command at the 

school to which he is aSSigned, below the princi pal and ·. :~~:lve month assistant 

principal. Both the principal and twelve month assistant principal have been 

7. I have not given any weight to the job deBcriptipne of the ten 
month principals whioh ZJere introduced into evidence by .the District. 
These job descriptions were for the 1975-1976 school year and therefore 
were~ at t he time of the hearing, prospective in nature. Rather, I have 
relied on the testimony of witnesses as to what the duti~8 and responsib­
ilities of the ten month assistant principals were and are. 

8. The District produced witnesses who testified t~t the Dean's 
inclusion in the agreement Was inadvertent. However, th~a is of no conBe­
quence for t he Montana Supreme Court has held as follower 

'" "'The rule of statute, followed mandatorily thi><!jUghout the body of 
contvact law~ is that the ~itten contract supercedes all prior negotiations 
and prealudes evidence that alter'S, contradict8 or amend~ its tJri tten t erms. "t 
Merritt v. Me(Titt, --Mont .--, 526 P. 2d 1375, 3379 (1974); aiting Heckman 
and Shell v. Wilson, 158 Mont. 47, 48 7 P. 2d 1141 

-3-
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-
1 excluded from the bargaining unit by stipulation of the Piirties~ According 

2 to testimony adduced at the hearing, the essential difference between the ten 

3 month and the twelve month principal is the number of months they work. When 

4 the principal and the twelve month assistant principal are absent from the 

5 school simultaneously, the ten month assistant principal :.assumes t he super-

6 visory and managerial responsibili ties of the principal~ ' At one school, 

? both the principal and the twelve month assistant principal were simultan-

8 eously absent six to eight times during the 1974-1975 school year, at times 

9 for as long as two days. 

10 The ten month assistant principal attends the meet. of the !llnanagement 
,P-. 

11 team." The management team consists of District administ'rative and supervisory 

12 personnel and makes management decisions. As part of the management team. 

13 the ten month assistant pr incipal may be involved in recommending the transfer, 

14 layoff, or recal l of other district employees who are part of BEA's bargaining 
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unit. 9 He also attends admiqistrative council meetings. This council reviews 

school policies and adminis t rative plans and formulates changes with regard 

to them. 

The ten month assistant principal may also be involved in the hiting of 

prospective teachers and made recommendations which w~re given great weight 

by the administration as to whether the interviewee should be hired. 

Accordingly, I conclude that ten month assistant principals are super-

visory employees and management officials. They should, therefore, be ex-

e luded from the bargaining unit. 

Migrant Program Teachers 

The District objects to the inclusion of the migrant"program teachers 

into the bargaining unit. The migrant program is an educational program for 

the children of migrant workers. The program operates at various l10ntana 

locations from three to five weeks during the months of Jqly and August. The 

9. In evaluating the assistant principals ' supervispry responsibilitie~ 
I have not oonside1'ed their supewision over Distriot employees who are not 
included in BEA 's bargaining unit, such as study hall aides and parking lot 
attendants . 

-



1 District acts as the fiscal agent o~ the program for the ~ontana Department 

2 of Public Instruction and ,performs accounting and payroll functions. The 

3 Dis trict is not the employer of the migrant program teacij~. They do not. 

4 for example, hire the teachers. Accordingly! the migral\~i.: program teachers 

5 s hould be excluded from the bargaining unit~ 

6 
Horne School Coordinator 

7 
The District objects to the inclusion of the home s:'Jhool coordinator 

8 
into the bargaining unit. There has been no showing that the coordinator 

9 
shares a community of interes t with other BRA bargaining unit members. In 

10 
fa c t, the available evidence, scant as it i s, establishe, 'the opposite, 

11 
The coord i nator is a federally fund e d position which is part of an Indian 

12 
education , program. He is not a teac her. He is not certificated nor is h e 

required to have a college degree, Rather, he works with Indian children on 

14 
such matters as truancy . The coordinator has never been includ ed in the 

15 
bargaining unit in the past. Accordingly, the home school coordinator 

16 
should be excluded f rom the bargaining unit. 

17 

18 Part Time Job Categories 

19 BEA contend s that certain part t ime employees should be included 1n the 

20 bargaining unit because they are performing bargaining unit work or have 

21 been included in the collective bargaining agreement between the parties. 

22 Specifically, these employees are subst itut e t e achers, homebound teachers, 

23 summer school teachers, curriculum workers, and other part time teachers.~O 

24 The Distric t argues that these employees should be exclt.rcled because they 

25 do not share a community of interest with other employ ees of the bargaining 

26 unit. 

27 

28 
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30 
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32 

10. By "other part time teachers, f( I am refepring to those teachers who 
are employed for less than a fuZZ aoademic year when there is a larger 
student enroUment than expected in partioular courses and additional teachers 
are empZoyed to meet the inoreased enroUment . BEA argues in their brief 
that reading tutors are part time teachers and perform bargaining unit wrk 
and shouZdalso be included in the ba:r'gaining unit • . Aft€"!' cZosely examining 
the record, however, I can find no evidence .whatsoever 'il!i:a/i relates to 
reading tutors. BEA, as the petitioner in this matter, 114. the burden of proof 
to demons trate that reading tutOl'S shouZd be incZuded iri,"the bargaining unit. 
Since BEA has faiZed to do t his, I shall not recommend thqt the reading tutors 
be incZuded in the bargaining unit. 
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First of all, I believe that these employees were formerly included in 

the bargaining unit because they were included in the co~)~tive bargaining 

agreement between the parties. In that agreement, as I n9'ted earlier, the 

District recognized BRA as the exclusive' bargaining repJ:'-e's~ntatlve 
1';~:' 

certificated personnel employed by the District. Most, .<·l!; .. :inot all, 'f: 

for all 

of these 

part time employees are certificated teachers. Moreover, article nine of the 

collective bargaining agreement sets out the salary of part time teachers. 

These employees, in my opinion, share a community of interest with other 

employees of the bargaining unit'. 11 They perform common work tasks. The 

part time employees are involved in the teaching of stu~'~P and, i n the case 

of the curriculum worker, the revision of curriculums, aff'~areother bargain-

ing unit employees. Both the part time and other bargaining unit employees 

possess similar educational ba ckgrounds, They are supervised by the same 

personnel. For the most part, they work in the same physical plants. A 

large degree of interchange exists between the part time and other employees 

of the bargaining unit. Likewise, their work functions are integrated. 

These factors, in my mind, outweigh such factors as the difference 1n 

th'e, wage and benefit programs and time worked between the part time employees 

and other employees of the bargaining unit. 

These factors, in my mind, outweigh such factors as the diff erence in 

th'e wage and benefit programs' and time worked between the part time employees 

and other bargaining unit employees. 

Full Time Job Categories 

Th!I:"ee disputed positions remain to be determined" These pos i tions are 

26 all full time job categories. BEA contends that the empl~yees filling these 

27 positions should be included in the bargaining unit because they are perform-

28 

29 

30 

31 

32 

iog bargaining unit work. The disputed positions are e\,~entary school 
~~ '" 

;~ 

11. In fact, t eachers of the bargaining unit are oft:1m hired to work 
as swnmer Bchool teachers and c'wricuZ,wn workers during various vacation 
periods. 
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" 

1 librarians J also ca,lied library aides, audio.,,-visual techn1;c.ians, and instruc-

2 tional material center technicians. The District argu~~,~.trat these employees 
'jc'!o~ 

3 are not covered by the collective bargaining agreement ,~tM~ ,that such em-

4 ployees do not share a conununity of interest with bargaiqing ,unit employees. 

5 The District's arguments must be sustained with regard to the audio-

6 visual technicians and instructional material center teGh~icians. These 

? employees are not required to be certified, and for the ',Iijps't part they are 

8 not. 12 

9 The audio-visual technicians' training is in the f:t;~fd of electronics. 

10 They work with and repair audio-visual machines. They a~fbat involved in 

11 classroom teaching although they occasionally instruct students in the use 

12 of audio-visual equipment. One witness likened the audio-visual technicians 

13 to television repairman and said that they are not essentially educators. 

14 The instructional material center technicians, likewise~ do not basically 

15 perform a teaching function. They have limited contact with students. 

16 Rather they work with duplicating tape, transparencies and sound materials. 

17 They are involved with printing and offset printing. They repair equipment 

18 and they back up the audio-visual technicians. 

19 Accordingly, I conclude that audio-visual technicians and instructional 

20 material center technicians do not share a community of interest with other 

21 bargaining unit members and should, therefore, be excluded from the bargain-

22 ing unit. 

23 BEA contends that elementary school librarians should also be included 

24 in the bargaining unit because they are doing bargaining unit work. The 

25 District argues that these employees do not share a community of interest 

26 with other bargaining unit members. I disagree. The el{wx~ntary school lib­
+: 

27 rarians, like teachers, have extensive student contact, :They teach the 

28 students classes in library usage. They help students $e~ect books. They 

29 

30 

31 

32 

12. Testimony during the hearing fndieated 
technician and one instructionar material center 
teachers. 

-7-

that ~~.~ .. ~,Qne audio-~i~ual 
techn'f.,,: ".-' -Were certt.f1,cated 

.~ 



1 assist the students in research projects. They prov~de ~e~ding hours and 

2 other enrichment projects for students. Elementary school librarians, like 

3 teachers, are supervised by the same personnel. They have a great deal of 

4 interchange with teachers. They work in the same physic~ plant and assist 

5 the teacher in her functions. For example, one teacher:t~~'tified that the 

6 elementary school librarian helped her develop her readiq&, curriculum. 

? Elementary school librarians, like teachers, are mostly certified personnel 

8 and consequently have educational backgrounds which are similar to teachers. 

9 Accordingly, I conclude that elementary school libr~Jians share a 

10 
,t, 

community of interest with other bargaining unit employe~~ and should be 

11 included in the bargaining unit. 

12 
DETERMINATION 

13 
Based on the foregoing, I conclude that the inclusion of substitute 

14 
teachers, homebound teachers, Bummer school teachers, curriculum workers, 

15 
flother part time teachers,!! and elementary school librarians into the bar-

16 
gaining unit represented by BEA is an appropriate clarification. I also 

17 
conclude that the inclusion of ten month principals, migrant program teachers, 

18 
home school coordinator, reading tutors, audio-visual technicians, and 

19 
instructional material center technicians into the bargaining unit repres-

20 
ented by BEA is an inappropriate clarification. 

21 
With regard to the appropriate clarification, I recommend that the 

22 
Board of Personnel Appeals schedule an election or pre-election conference 

23 
in conformity with MAC 24-3.8(10)-S8089. 

24 
Dated this:1 ..... ~ day ,of April, 1976. 
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